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BEFORE THE COMPANY LAW BOARD  

PRINCIPAL BENCH NEW DELHI

COMPANY PETITION NO 11 OF 2007

IN THE MATTER OF :

ARTLIBORI RESORTS PVT LTD

AND IN THE MATTER OF:

Mr Sergey Ivanov




Petitioner

Versus

Artlibori Resorts Pvt Ltd and others               Respondents

ADDITIONAL AFFIDAVIT ON BEHALF OF

RESPONDENT NO 1

I,  Yulia Yaskova, aged about twenty eight years, resident of house no 1411, St Sebastian Vaddo, Anjuna, Bardez,Goa, Director of M/s Artlibori Resorts Pvt, respondent No 1 herein, do hereby solemnly state on oath as under:-

1. That I have been duly authorised to swear the present Affidavit on behalf of the company and the contents thereof, are based on the records available in the office of the company, as well as those available with various statutory authorities etc.

2. That the petitioner has filed the above company petition under section 397 and 398 of The Companies Act 1956 against the respondents. The respondents filed their respective replies to the above petition on 9th April 2007. The petitioner has thereafter, filed a detailed rejoinder affidavit against the replies submitted earlier by the respondents herein. It is most respectfully submitted, that the petitioner has raised several fresh facts and issues which need an appropriate response by the respondents, for an effective adjudication in the matter by this Hon’ble Board. It may be submitted that the present affidavit is only clarificatory in nature and no new issues have been raised by the respondents. 

3. That the replies furnished by the respondents are in accordance with law. A hyper-technical adherence to procedure, cannot substitute what has been effectively dealt with on merits by the respondents. In fact, since the petitioner seems to realise an absence of any substance or merits in his contentions, he has been making  non essential, false and vexatious submissions.

4. That the Hon’ble Board made the following order on 23-05-2007 in CA No 196/2007:- 

“ Application mentioned, petitioner may write to the company listing the documents/records that he seeks and the company will give inspection of the same within a week of the said letter. 

After inspection, the petitioner shall submit the rejoinder by 25-6-2007. The case will be heard on 19-07-07 at 2:30 pm”.

5. It is submitted that the company was required to change its registered office on an extremely short notice, at the behest of the landlord. It had taken lawful measures to inform the concerned authorities, about the said change of address. The petitioner was fully aware of this fact, as admitted in the rejoinder. That interestingly, the advocates for the petitioner had additionally sent a registered letter dated 5-6-2007, to the respondent No 2, containing a notice for discovery, inspection and production of documents at the new address of the company namely, ‘ House No 96, Bhati Wadda, Post Morjim, Pernem, Goa, 4039512. These were duly received and acknowledged by advocate for the respondents on 8-06-2007, as stated in the rejoinder of the petitioner. Therefore, the contents and projection by the petitioner in Para 3 to 6 of the rejoinder, cannot be comprehended on facts, logic and law. In fact the assertions that the petitioner was unaware of the new address of the company is false.   It is apparent, that the petitioner had duly received information from the respondents and other sources, in consonance with the order dated 23-05-2007 by the Hon’ble Board. A copy of the Envelope containing the notice dated 5-06-2007, sent by advocates for the petitioner, is marked and annexed hereto  ANNEXURE R-1 ‘I’.

6. The respondents vehemently deny the contents of para 4 whereunder, Mr Rakesh Manchanda, attorney for the petitioner, has alleged that he received a threatening call not to come to the respondent’s office. This bland assertion without any proof, has no meaning in law. It is denied that the petitioner repeatedly tried to serve the respondents. In fact his admission about receiving the letter dated 8-06-2007 sent by the advocate for the respondents, is enough proof about the bonafide of the respondent. The advocate for the respondent had clearly welcomed the petitioner for an inspection between 9:30 am and 5:30 pm, on any working day without notice. 

7. It would be pertinent to mention that the petitioner in his original application dated 9-05-07 for production, inspection and discovery of documents had mentioned seven documents, while the subsequent notice of the counsel for the petitioner, demanded an eighth document, without permission of the Hon’ble Board. The respondent has also been informed that during the course of the arguments on 23-05-07,  the Hon’ble Board, had refused permission for the original passports to be given. Counsel for respondents had clearly submitted that many original documents of the company  had been taken away by Mr Rakesh Manchanda, the GPA of the petitioner. While two documents required for inspection, had already been taken by Mr Rakesh Manchanda GPA of the petitioner, from the Centurion Bank Calangute Branch, Goa in October, 2006.  A copy of the Banks letter is annexed hereto as ANNEXURE R1 ‘J’.
8. It is denied that the respondents made an allegation for the first time that Mr Rakesh Manchanda, GPA of the petitioner had taken away a large number of original documents from the registered office of the company as narrated by advocate for respondents in his letter of reply dated 8-06-2007.  In fact this submission has been made in the reply furnished by respondent no 2 in para 41, sub-para XIV at page 168 of Volume II of the paper books. Additionally, this fact had been put forth by the advocate for the respondents, before the Hon’ble Chairman of the Board, in the hearing dated 23-05-2007. It is submitted that some of the documents before November 2006 were only photocopies of the originals, as available in the company record. It has been stated in the replies, that due to the petitioner’s conduct including that of his GPA Mr Rakesh Manchanda, several original records of the company were forcibly and unlawfully taken away. 

9. That the respondent vehemently denies the contents of para 6 of the rejoinder, in as much as they are false and amount to perjury being committed on the facts of the case. It has been stated that Mr Pramod Walke is a ‘purported director’ of the respondent company, who has categorically denied ever seeing a minutes book or having attended any of the Directors meetings. This is a false and mischievous statement made by the petitioner. No affidavit by Mr Pramod Walke has been filed in this regard. 

10.  It has been stated in para 9 of  ‘Reply on merits’ of the rejoinder to the company’s reply, that the certificate issued by M/s Prashant Karekar & Co,  erstwhile  Chartered  Accountants  of the company  is false. It is alleged that a sum of USD 29997 vide Annexure A 20 was transferred by the Brophy Group and a sum USD 4555 vide Annexure A 21 was transferred by Sergey Ivanov, the petitioner herein. It is alleged that the certification by the CA to the company, that the said amounts were transferred by the respondent No 2 are wrong. It is most respectfully submitted that the respondent no.1 wrote  a letter dated 29th June 2007 to M/s Prashant Karekar & Co. asking them to explain the above  alleged discrepancy.  Till the time of making this affidavit, Shri Prashant Karekar,  despite repeated telephone calls and reminders has refused to oblige. A copy of the letter dated 29th June 2007 sent to Shri Prashant is marked and annexed hereto as ANNEXURE R 1 ‘K’.
11.  Realising the importance and urgency in the matter, an inquiry was made into the original papers available in the company’s registered office. It has resulted in discovery that the original documents show that USD 4555/- were not transferred by ‘ Sergey Ivanov’ the petitioner herein but by the ‘ Brophy Group’. This clearly demonstrates that the petitioner has manipulated and fabricated the document Annexure A 21 to show that he was the contributor of funds when in reality, it was not him but some other legal person. Thus, Annexure A 21 appears to be a forgery. A notarised copy of the original Foreign Inward Remittance Certificate for this transaction, issued by the Centurion Bank, Calangute Branch, Goa is marked and annexed hereto as ANNEXURE R 1 ‘L’.
12. It may be submitted that all facts clearly point to the position of respondent no 2 being the sole major financial contributor to the company, in contrast to unsubstantiated and vague allegations of the petitioner in this regard. It is categorically denied that the petitioner was or is, in any manner a major contributor of funds to the company and the statement by Centurion Bank, Calangute Branch, Goa is adequate evidence in support of the contention of the respondent.

13. The petitioner has failed to discharge his burden of proving or substantiating the averments in his petition, as well as rejoinder and is therefore not entitled to any relief whatsoever. 

14.  In view of the above facts, it is unambiguous and clear that despite all the repeated attempts by the petitioner to falsify facts, the respondent no 2 is actually and factually the major financial contributor to the paid up share capital of the company.

15.  That the rejoinder affidavit to the company’s earlier reply has been filed with no reference to facts or records available  and the entire effort is to prejudice an effective adjudication in the matter. 

16.  That the annexures filed along with this affidavit are true copies of their originals.

Hence, verified and signed on this the 16th day of July, 2007 at Goa.

                                                                                                    Deponent

Verification.

I, the above named  deponent,  do hereby verify that the contents of paras 1 to 16 above  are true and correct to my knowledge and belief and as per the records available.

                                                                                                                         Deponent.
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