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SPECIAL NOTES

API publications necessarily address problemsof a general nature. With respect to partic-
ular circumstances, local, state, and federal laws and regul ations should be reviewed.

APl is not undertaking to meet the duties of employers, manufacturers, or suppliersto
warn and properly train and equip their employees, and others exposed, concerning health
and safety risks and precautions, nor undertaking their obligations under local, state, or fed-
eral laws.

Information concerning safety and health risksand proper precautions with respect to par-
ticular materialsand conditions should be obtained from the employer, the manufacturer or
supplier of that material, or the material safety data sheet.

Nothing contained in any APl publication is to be construed as granting any right, by
implicationor otherwise, for the manufacture, sale, or use of any method, apparatus, or prod-
uct covered by letters patent. Neither should anything contained in the publication be con-
strued asinsuring anyoneagainst liability for infringement of |etters patent.

Generally,API standardsare reviewed and revised, reaffirmed, or withdrawnat |east every
five years. Sometimes a one-time extension of up to two yearswill be added to this review
cycle. This publicationwill no longer be in effect five years after its publication date as an
operative API standard or, where an extension has been granted, upon republication. Status
of the publication can be ascertained from theAPI Upstream Segment [tel ephone (202) 682-
8000]. A catalog of API publications and materialsis published annually and updated quar-
terly byAPI, 1220 L Street, N.W.,Washington, D.C. 20005.

This document was produced underAPI standardization proceduresthat ensure appropri-
ate notification and participation in the developmental process and is designated as an API
standard. Questions concerning the interpretation of the content of this standard or com-
ments and questions concerning the procedures under which this standard was developed
should be directed in writing to the standardization manager, American Petroleum I nstitute,
1220 L Street, N.W., Washington, D.C. 20005. Requests for permission to reproduce or
translateall or any part of the material published herein should also be addressed to the gen-
eral manager.

API standardsare publishedto facilitate the broad availability of proven, sound engineer-
ing and operating practices. These standards are not intended to obviate the need for apply-
ing sound engineering judgment regarding when and where these standards should be
utilized. The formulation and publication of APl standardsis not intended in any way to
inhibit anyonefrom using any other practices.

Any manufacturer marking eguipment or materials in conformance with the marking
requirements of an API standard is solely responsible for complying with al the applicable
requirements of that standard. API does not represent, warrant, or guarantee that such prod-
uctsdo in fact conformto the applicableAPI standard.

All rightsreserved. No part of thiswork may be reproduced, storedin aretrieval system, or
transmitted by any means, electronic, mechanical, photocopying, recording, or otherwise,
without prior written permissionfromthe publisher. Contact the Publisher,

API Publishing Services, 1220 L Street, N.W.,Washington, D.C. 20005.

Copyright©2003A mericanPetroleumlnstitute
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FOREWORD

This document has been devel oped to provide the oil and gas production industry guid-
anceon reporting releasesof hazardoussubstancesand petroleumto water as required by the
CleanWaterAct (CWA) and reporting rel easesof hazardoussubstancesinto the environment
as required by the Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA) and the Emergency Planning and Community Right-to-Know Act
(EPCRA). This document only coversfederal requirements for release reporting under the
CWA, CERCLA and EPCRA. There are other federal, state, and local 1aws with spill or
release reporting requirements. It is important to understand that compliance with federal
reporting requirements does not necessarily satisfy state or local reporting requirements and
viceversa

The document covers the reporting of what most in the industry consider “emergency”
releases, which are unplanned and typically are not covered under a permit issued by a gov-
ernment agency. These releases may be to the air, to the ground (and potentially groundwa-
ter), to a storm water drainage system, to a waste water system which discharges into a
publicly owned treatment works, to traditionally navigable waters or to any other body of
water. This document addresses permit exceedances only to the extent that the exceedances
are in excess of an established reportable quantity. Releases exceeding permit stipulations,
but not meeting an established reportable quantity, may be reportable under other state and
federal regulations outsidethe scope of the CWA, CERCLA and EPCRA.

In preparing the document, API recognized the complexity of the reporting requirements
and chose aformat to help the user through the various steps associated with deciding what
and when to report. The heart of the document is Section 3, which consists of severa flow-
chartsthat addressthe numerous exemptions and requirements of the regulations. The flow-
charts were developed with the understanding that the user would have some basic
knowledge of the variousreporting requirements.

The flowcharts are supported by text (Sections 4, 5, and 6) designed to provide the user
with additional insight into the specific questions addressed in the flowcharts. For example,
the EPCRA section 302 flowchart asks, “ Doesthe facility have an extremely hazardous sub-
stance on site?’ The text of the document provides specific guidance on 1) what is consid-
ered afacility and 2) what chemical sare consideredto be extremely hazardous substances.

Section 7 consists of 17 examplesof potentially reportable releases that can occur in oil
and gas production operationsand shows the user of the document how the flowcharts and
text are applied to determinewhether an eventis reportable.

A list of common cilfield chemicals that may trigger release reporting requirements is
included asA ppendixA.

The document is not meant to be a substitute for legal advice provided by an attorney.
Individuals and organizations using this guidance document are cautioned that requirements
of federal, state, and local regulations are constantly evolving and should be reviewed peri-
odically to assurethat a company’ s practicesare consistent with current law and regul ations.

This publication is under the jurisdiction of the APl Upstream Executive Committee on
Environmental Conservation. APl has made every effort to assure the accuracy and reliabil-
ity of the information contained in this document. API, however, makes no representation,
warranty, or guaranteein connectionwith this document and hereby expressly disclaimsany
liability or responsibility for loss or damage resulting from its use, includingloss or damage
arising from the violation of any federal, state, or local regulation with which this guidance
may conflict.

NOTE ON REFERENCES:AIl referencesto the Code of Federal Regulationsin thisdoc-
ument are to the edition revised as of July 1, 2002, unless otherwise noted, as updated by
Federal Register noticesas of the date of publication of this Bulletin. Referencesto the stat-
utes areto the versionsin effect as of the date of publication. Daily Federal Register notices

iii
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and the Code of Federal Regulations are available online from the Government Printing
Officewebsiteand the Environmental ProtectionAgency websitel

API publications may be used by anyonedesiringto do so. Every effort has been made by
the Instituteto assurethe accuracy and reliability of the data.containedin them; however, the
Institute makes no representation, warranty, or guaranteein connectionwith this publication
and hereby expressly disclaims any liability or responsibility for loss or damage resulting
fromitsuseor for theviolation of any federal, state, or municipal regulation with which this
publicationmay conflict.

Suggested revisions are invited and should be submitted to the standardization manager,
American Petroleum Ingtitute, 1220 L Street, N.W.,Washington, D.C. 20005.

1The Federal Register is available from the Government Printing Office website at http://
WwWWw.access.gpo.gov/su_docs/aces/aces140.html, and daily notices are posted on the Envi-
ronmental Protection Agency website at http://www.epa.gov/epahome/rul es.html#proposed.
The National Archives and RecordsAdministration makesthe current Code of Federal Reg-
ulations available online at http://www.access.gpo.gov/nara/lCFR/index.html, and the EPA
postsits regulations at http://www.epa.gov/epahome/cfr40.htm.

v
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Environmental Guidance Document:

Release Reporting for the Oil and Gas Exploration and Production Industry as
Required by the Clean Water Act, the Comprehensive Environmental Response,
Compensation and Liability Act, and the Emergency Planning and Community
Right-to-Know Act

1 Overview of Relevant Statutes
1.1 CLEANWATER ACT (CWA)!

Section 311(b) of the CWA, 33 U.S.C. §1311(b), prohibitsthe discharge of harmful quantitiesof oil or hazardous substancesin
or on “navigable watersof the United States, “includingabroad range of bodiesof water that are not literally navigable. The person
in chargeof avessel, an onshorefacility, or an offshorefacility must report to the National Response Center (NRC) prohibiteddis-
chargesof oil or hazardoussubstances. Regulations define the reportablequantities(RQs) of hazardoussubstancesand the harmful
quantity of oil, which includes any amount that creates a sheen. Section 4 includes a detailed discussion of CWA notice require-
ments.

1.2 THE COMPREHENSIVE ENVIRONMENTAL RESPONSE COMPENSATION AND LIABILITY ACT (CERCLA
OR SUPERFUND)?

Although CERCLA is known primarily for its provisions dealing with the clean-up of sites where hazardous wastes and haz-
ardous substanceshave been abandoned, CERCLA §8102 and 103, 42 U.S.C. 889602 and 9603, establisha programfor reporting
releases of hazardous substances. Section 103(a) requires any person in charge of a vessel or an onshore or offshore facility to
notify the NRC as soon as that person has knowledge of arelease of an RQ of a hazardous substancein a 24-hour period. CER-
CLA providesrelief from reporting rel easesthat are “federally-permitted,” and reduced reporting requirements apply for releases
that qualify as“continuousreleases.” Crude oil (petroleum) and natural gas, or any fraction thereof, are excluded from the defini-
tion of hazardoussubstanceunder CERCLA. Section 5 includesa detail ed discussion of CERCLA notification requirements.

1.3 EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT (EPCRA)3

‘ EPCRA was adopted in 1986 as part of the SuperfundAmendments ReauthorizationAct, but it is a free-standing statute, sepa-
- ratefrom the Superfund program.
- EPCRA section 301 establishes a framework for local emergency response planning and requiresthe governor of each stateto
- establish a State Emergency Response Commission (SERC). These state commissions then designate emergency planning dis-
trictsand appoint local emergency planning committees(LEPCs) for each district. EPCRA 8301, 42 U.S.C. §11001.
EPCRA also imposes several obligations on industry. Each facility with a threshold planning quantity (TPQ) of an extremely
hazardoussubstance (EHS) present must appoint an emergency coordinator and must notify the state commissionthat it is subject
to emergency planning requirements. EPCRA 88302-303,42 U.S.C. §811002-11003. Most importantly, 8304, 42 U.S.C. §11004,
reguiresafacility to notify SERCsand LEPCswhen it releasesan RQ of an EHS or a CERCL A hazardoussubstancein a 24-hour
period4
Other EPCRA provisions focus on providing information to the public on chemicals present in the community, including the
type, amount, location, use, disposal, and release into the environment of such chemicals. EPCRA 8311, 42 U.S.C. §11021,
reguires covered facilities to file copies of Material Safety Data Sheets (MSDSs) (or a list of chemicals covered by an MSDS)

1FederalWater Pollution ControlAct, 33 U.S.C. §1251 et. seq. Subsequent citationsto the CWA will appear in the text.

2Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §9601 et seq. Subsequent citations to CERCLA will
appear in thetext

SEmergency Planning and Community Right-to-KnowAct, 42 U.S.C. §11001 et seq. Subsequent citationsto EPCRA will appear in the text.
4In the case of the release of an EHSthat isa CERCLA hazardoussubstance EPCRA, like CERCLA, requiresnoticeif the releaseis of an RQ;
however, in the case of the release of an EHS that is not a CERCLA hazardous substance, the statute requires notice if the release “isin an
amount in excess of” an RQ. EPCRA 8§304(a)(2)(B) (emphasis added). Although the statute defines the reporting obligation for such EHS
releasesas in excessof the RQ, the regulations requireareport of areleaseof an RQ. 40 CFR §355.40(a). For the sake of simplicity, thisBul-
letin, evenwhen referring to the statutory reporting obligationswill, like the EPA regulations, ignorethe distinction
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2 API| BULLETIN E4

with LEPCs, SERCs, and local fire departments.Any facility requiredto submit MSDSsor chemical listsalso must submit annual
emergency and hazardous chemical inventory formsto the LEPC, SERC, and local fire department.

EPCRA 8§313,42 U.S.C. 811023, requiresfacilitiesin certainindustrial sectorsto filetoxicreleaseinventory (TRI) information
for certain chemical sthey manufacture, process, or otherwiseuse. This Bulletin does not cover the TRI program because oil and
gas exploration and production operationsare not included among the industrial categories subject to the TRI program.®

2 Overview of Government Agencies
2.1 NATIONAL RESPONSE CENTER

The Clean Water Act requiresthe person in charge to notify “the appropriate agency” of prohibited discharges to “navigable
waters’ of oil or a hazardous substancein an RQ. CWA §311(b), 33 U.S.C. §1321(b). The “appropriate agency” is the Nationa
Response Center (NRC) of the U.S. Coast Guard. 40 CFR §110.6. Similarly, CERCLA directs that notice of a hazardous sub-
stancerelease be providedto the NRC. CERCLA §103(a), 42 U.S.C. 89603(a).

TheNRC, located at U.S. Coast Guard Headquarters, acts as the point of contact for all reportsof pollutionincidentsreportable
under the CWA and CERCLA and as the communications center for the National Response Team. The NRC receives and imme-
diately relays telephone notices of discharges or releases to the appropriate federal on-scene-coordinator (OSC), including the
Federal Emergency ManagementAgency in the event of a potential disaster or evacuation situation.

Both the CWA and CERCLA regulations requiretelephonenoticeto the NRC of releasesor discharges. The telephonenumber
is (800) 424-8802, or in metropolitan Washington, D.C. (202) 267-2675. Regulations implementing the CWA reporting require-
ment allow noticeto the pre-designated OSC when direct reporting to the NRC is not practicable. 40 CFR §110.6. See 4.5.

See4.5 and 5.14 andAppendix B for additional information on onlinereporting and for an outline of information the NRC will
request.

2.2 THE STATE EMERGENCY RESPONSE COMMISSION OR SERC

EPCRA section 301(a) callsfor the establishment of state emergency response commissions (SERCs)B. The Governor of each
stateis directed to appoint the SERC, and membersof the SERC are to be technical expertsin their respectivefields.The SERCis
responsible for the following:

 appointingthelocal emergency planning committees(L EPCs),

» supervising and coordinating the activities of the LEPCs,

 establishing proceduresfor receiving and processing requestsfrom the public for information, and
» designating an official to serve as information coordinator.

2.3 THE LOCAL EMERGENCY PLANNING COMMITTEE OR LEPC

EPCRA also directsthe SERC to designateemergency planning districtsand to appoint membersof a LEPC for each district.”
The membership of each LEPC isto include, among others, elected state and local officialsand representatives of law enforce-
ment, civil defense, fire departments, community groups, and facilities subject to EPCRA.

The LEPC must establish proceduresfor receiving and processing requests for information. Each LEPC also must establish
rulesto providefor public notification of committeeactivities, public meetingsto discussthe emergency plan, and distribution of
the emergency responseplans.

Each LEPC preparesa comprehensive emergency response plan. In so doing, the LEPC must eval uate the need for resourcesto
develop and implement the plan and must make recommendations regarding any additional resourcesthat may be required.

SEPCRAall owstheEnvironmental Protecti onAgency(EPA )toexpandtheprogram’ scoveragebyregulation. EPA proposedaddingE& Poper-
ations, along with other industrial categories, to the TRI program in 1996. See “Addition of Facilitiesin Certain Industry Sectors; Toxic
Chemical Rel easeReporting; Community RighttoK now; ProposedRule,” 61Fed.Reg.33,587(June27,1996). |nadoptingafinal ruleadding
the other categories, EPA in 1997 deferred action on E& P operation pending further study. See“Addition of Facilitiesin Certain Industry Sec-
tors; . . . Final Rule” 62 Fed. Reg. 23,834, 23,855 (May 1, 1997). EPA included the addition of E& P operationstoTRI to itsregulatory planin
October 1997 but withdrew the issue from its unified agendainAugust 2000, stating, “Agency PlansNo FurtherAction.” “TRI;Addition of Oil
and Gas Explorationand Productionto theToxic Release Inventory” (The Regulatory Plan), 62 Fed. Reg. 57,149 (Oct. 29, 1997); “ TRI;Addi-
tion of Oil and Gas Explorationand Productionto theToxic ReleaseInventory” (UnifiedAgenda), 65 Fed. Reg. 74,587 (Nov. 30, 2000).
8EPA’s Chemical Emergency Preparednessand Prevention Office maintainsa list of SERC contacts on its website (http://www.epa.gov/swer-
cepp/serclist.htm).

7EPA’s Chemical Emergency Preparedness and Prevention Office maintains a list of LEPCs on its website (http://www.epa.gov/ceppo/
lepclist.htm).
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ENVIRONMENTAL GUIDANCE DOCUMENT —RELEASE REPORTING FOR THE OIL AND GAS E&P INDUSTRY 3

3 Release Reporting Flowcharts

This section provides the user of this document with a simple set of flowcharts for determining when release reporting is
required. The first chart is a “master” chart giving an overview. It is followed by flowcharts that provide further detail on each type
of report or notification.

Flowcharts address release reporting requirements under the CWA, CERCLA and EPCRA. The CERCLA and EPCRA flow-
charts are supplemented by two flowcharts addressing the exemption for federally permitted releases.

Additional flowcharts address EPCRA §§302 notification and EPCRA §§311 and 312 hazardous chemical reporting require-
ments.

For detailed information not readily available in the flowcharts, the reader should refer to specific sections which address the
reporting requirements in more detail.

Appendix A includes a list of common oilfield chemicals with TPQs and RQs. Section 7 contains examples of potential release
reporting scenarios.

START

Are any EPCRA extremely hazardous substances
brought to, produced at, or stored on the site?

(See Appendix A and 40 CFR pt. 355) Investigate the need for filing an
EPCRA §302 notification.
NO [ ves (Go to Chart 4b, EPCRA  §302 Notification)

Areany CERCLA hazardous substances

brought to, produced at, or stored on the site? ] - ]
(See Appendix A and 40 CFR §302.4 ) _} Investigate the 3%;13 Igr flllngtl EPCRA §311
an reports.
| NO I YES (Go to Chart 4c, EPCRA §311/312 Hazardous
» Chemical Reporting)
Are any OSHA hazardous chemicals *
brought to, produced at, or stored on the site? If any of the chemicals or substances
I YES are released, then
NO > «Investigate the need for filing a CWA release report

(Go to Chart 11, CWA Release Reporting);
« Investigate the need for filing a CERCLA release

Exposure to release reporting is minimal report (Go to Chart 1| A, CERCLA
because no OSHA, CERCLA, or EPCRA Release Reporting); and

hazardous substances or chemicals are on the ste « Investigate the need for filing an
EPCRA §304 release report.

END (Go to Chart 4a, EPCRA §304 Reporting)

END

Chart 1—Summary of Release Reporting and Other EPCRA Notification Requirements

Copyright American Petroleum Institute
Provided by IHS under license with API
No reproduction or networking permitted without license from IHS Not for Resale



4 API BULLETIN E4

START

Determine the type and quantity of material released
and the extent of itstravel from the point of release.

v

Was the material released into waters Yis I Did the discharge cause a sheen, film, or

of the United States ? discoloration on the water s surface?
(See Section 4.3)
#\I 5 | I YES lNo
; ; YES
Was the material released into or upon 4 Did the discharge cause a sludge
the waters of the contiguous zone? or emulsion to be deposited

NO beneath the surface of the water?
+ ¢ | YES ‘NO

Did the discharge violate applicable
water quality standards?

Was the material released beyond the
contiguous zone from a vessel or onshore
or offshore facility subject to or engagedin | YES
activities under the Outer Continental Shelf 4
Lands Act or the Deepwater Port Act

of 19742 VES o
3 —

Was the material released beyond the

contiguous zone to waters containing, YES
O| covering, or supporting a natural resource _Fb
J‘ belonging to, appertaining to, or under the
exclusive management authority of the U.S.?|

Ts the rol Tuded § the definit CWA reporting not required —
S the release excluded Irom the derinition . ™ .

Check for gpplicability of release reportini
23 of “discharge,” such as by being in + underaonERCLAy(Chart 33) Ofp 9 «

compliance with a NPDES perm it? EPCRA §304 (Chart 43)
(See Section 4.2) .

5 v

Is the material oil as defined by the CWA? Report to the NRC.
(See Section 4.4) (See Section 4.5)

Nno [yes A
Notes:

- - 1. Certain otherwise reportable releases of oil may be
CV\IISAIEB maéerlal agged o excluded by provisionsin 40 CFR §110.5.
lazardous su stancg. 2. Certain otherwise reportable releasesof CWA
(See Appendix A and 40 CFR §117.3) hazardous substances may be exduded by provisions

NO YES in 40 CFR pt. 117, subpt. B.
3. A reportable release of oil in excess of 1,000 gallons

END

or two reportable releases of oil in excess of 42

gallons within a 12-month period trigger requirements

Was the amount released equal to to submit certain facility information to the Regional
or greater than the RQ? Administrator of the EPA and state authorities. See

(See Appendix A and 40 CFR §117.3) Section 4.6.

v *NO | yes

Chart 2—CWA Release Reporting
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ENVIRONMENTAL GUIDANCE DOCUMENT —RELEASE REPORTING FOR THE OIL AND GAS E&P INDUSTRY

START

Determine the type and quantity of material released Was the release wholly contained
and the extent of itstravel from the point of release. _> (i.e,, completely contained within the building)?

NO YES
' >

END

|'s this material covered
by the petroleum exclusion?
(See Section 5.3)

.. 1. | S—

Istherelease federall y permitted ?

Report to the NRC.
(See Section 5.14)

Was the amount released equal to (See Section 5.16 and go to
or greater than the RQ? Chart I11.B, Federdly
(See Appendix A and 40 CFR §302.4) Permitted Releases)
no  Jves >
Determine the applicable RQ. Is the material alisted
(Go to Chart I11.D, Determination of the Applicable CERCLA hazardous substance?
RQ for CERCLA Release Reporting) (See Appendix A and 40 CFR §302.4)
ES NO

I NO YES

Is the material a olid waste that exhibits RCRA
characteristics (i.e., an unlisted hazardous waste)?
(See Section 5.2.2)

Is the material an exploration or
production waste exempt from
RCRA hazardous waste regul ations?
(See Appendix D)

) =

Review Section 5.4.
The E&P indusry view is that no CERCLA
reporting isrequired. Because EPA may

v not agree, the operator should confer with
X K legal counsel.
CERCLA reporting not required.
Check for the applicability of release reporting under < END
the CWA (Chart I1) or EPCRA §304 (Chart 4a).
END
Notes:

1. In the case of any rdease required to bereported under
CERCLA, the operator should determine whether an
EPCRA §304 report isrequired. Go to Chart 4a,
EPCRA Section 304 Release Reporting.

Chart 3a—CERCLA Release Reporting
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6 API BULLETIN E4

START
Is there a release to the environment from NO
a facility of a CERCLA hazardous substance —>
or an EPCRA EHS?
#{ES
Is the release a discharge authorized by a Is the amount released equal to or greater N
NPDES permit or state PDES permit? 4 than the applicable RQ?

NO* YES yES

Is the release a discharge authorized by a YE
legally enforceable Section 404 permit for the —‘

Is the release an emission to air?
discharge of dredge or fill material?

o * NO I ${Es

Ts the release an introduction of a pollutant into a YE | Go to Chart 3c, Federally Permitted Releases to Air.
POTW when the pollutant is specified in 4
pretreatment standards?

No¢

Is the release authorized by a legally enforceable
ocean dumping permit?

NO*

Is the release authorized by a legally enforceable
final permit for a TSD facility, which permit specifically YEi YES
identifies the hazardous substances and makes them
subject to a standard or other control?

YES Is the release in compliance with the authorized limits, i.e., [ NO
does the amount of the CERCLA hazardous substance
or EHS released exceed amount authorized to be released?

Does the amount of the CERCLA hazardous substance or N
NO EHS released in excess of the authorized limit equal or *
exceed the RQ?

Is the release of source, special nuclear, or by-product
material authorized by a legally enforceable YE%
license, permit, regulation, or order under the Atomic

Energy Act?
END

NO YES .
Report not required 4_

Is the release an injection of fluids or other materials
authorized under applicable state law (i) for stimulating | ypg

or treating oil, gas, or water wells, (ii) for enhanced 4
recovery, or (iii) for reinjecting materials in association v

with oil and gas production? END
Return to the applicable flowchart (Chart III.A, CERCLA
NO Release Reporting or Chart IV.A., EPCRA §304
Release Reporting) for instructions on release reporting
Is the release an injection of fluids authorized under YE
a federal UIC program or a state UIC program 4
submitted for federal approval and not disapproved?
NO I No federally permitted release exemption applies
> so the release reporting obligation is calculated based

on the amount released.

Chart 3b—Federally Permitted Releases
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|
|
|
L

START

Is the release an emission subject to a
permit or control regulation under NSPS?

iy

Is the release an emission subject to a
permit or control regulation under NESHAPs?

*NO

Is the release an emission subject to a permit
or control regulation under the PDS program?

g

Is the release an emission subject to a permit
or control regulation in a plan for attainment
of a national ambient air quality standard?

ey
.y

*NO

Is the release an emission subject to a permit or
control regulation in a SIP submitted for
approval and not disapproved?

YES

Y

*NO

Is the release an emission subject to a waiver
or schedule granted, promulgated, or approved
under the CAA program?

YES'

—

Are the limits in the permit, control regulation,
schedule or waiver limits on particulate matter
or VOCs?

NO

—

YES

YES I

Are the limits short-term limits and do they
have the effect of limiting the release of the
CERCLA hazardous substance?

NO

Is the release a release of NOy from
combustion equipment?

NO

END

YEi

No report required based on NOy enforcement
waiver.

Is the release in compliance with the permit
control regulation schedule or waiver?

NO

#{ES

Is the release an uncontrolled release from
an emergency valve?

¢No

Is the release from an accident or
malfunction

v v

Does the amount of the CERCLA hazardous
substance or EHS released exceed the amount
authorized to be released?

YES

v

| Report not required |

NO?

END

Does the amount of the CERCLA hazardous
substance or EHS released in excess of the
authorized limit equal or exceed the RQ?

END

YES

-_’_’I

Return to the applicable flowchart (Chart IILA,
CERCLA Release Reporting or Chart IV.A.,
EPCRA Release Reporting) for instructions on
release reporting.

No federally permitted release exemption applies.
The release reporting obligation is calculated
based on the amount released.

Notes:
1. Permits and control regulations include minor

source thresholds and exemptions from permitting with

applicable emission thresholds.
. Short term limits may include annual minor source

[

thresholds, for example, calculated to reflect operating

conditions, such as daily limits.

Chart 3c—Federally Permitted Releases to Air
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START

Is the material alisted CERCLA hazardous substance?
(See Appendix A and 40 CFR § 302.4)

Usethe RQin40 CFR §302.4 for listed

NO [yes } CERCLA hazardous substances)
A

Does the material contain a
CERCL A hazardous substance?

NO I YES Calculate the amount of hazardous substance
> released per Section 5.8.

Is the material a secificaly listed RCRA
hazardous waste?

no  [yes

Is the material a 0lid waste that exhibits RCRA
characteristics (i.e., an unlisted hazardous waste)?

(See Section 5.2.2)
NO
ves | > CERCLA reporting is not required.
Does the waste exhibit the characteristics of toxicity? Determine the contaminant(s) which
the toxicity characterigic isbased upon.

Use 40 CFR §302.4 to determine the
NO I YES > appropriate RQ for each contaminant.
The final RQ will bethe lowest of the
RQs for the contaminants in the waste
or 100 poundsif the waste also exhibits
the characteristics of reactivity,
ignitability, or corrosivity.

The RQ for wastes which exhibit the characteristics of
reactivity, ignitability, or corrosivity is 100 pounds.

Chart 3d—Determination of Applicable RQ for CERCLA Release Reporting
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Copyright American Petroleum Institute
Provided by IHS under license with API

START

Determine the type and quantity of material released
and the extent of itstravel from the point of release.

Is the material an EPCRA
extremely hazardous substance?
(See Appendix A and 40 CFR pt. 355)

NO
YES

Is the substance a CERCLA
hazardous subgtance?
YES

—_—

¢

Was the release contained within
the bounds on the property
(i.e, no potential to affect persons off-site)?

NO YES

Istherelease federall y permitted ?
(See Sections 5.16 and 6.5.3 and go to
Chart 3b, the Federally Permitted
Releases flowcharts)

YES

h 4

EPCRA §304 reporting not required.
Check for gpplicability of release reporting
requirements under the CWA (Chart I1) or

CERCLA (Chart 3a).

END

(See Appendix A and 40 CFR §302.4) | NO

v

Was the amount released equal to
or greater than the RQ?

(See Appendix A, 40 CFR §302.4 and NO
40 CFR pt. 355)
YES
At the time of the release, was the . A )
; ’ Notify the LEPC and SERC Provide written follow-up
2 _> _>
wbstz?nézezk?er;%;agz))orted ’ NO immediately by telephone. as soon &s practicable.

YES

Provide notification to the local
authorities viathe 911 system.

END

END

Notes:
1. Inthe caseof any rdease required to bereported under

EPCRA §304, the operator should determi ne whether a
CERCLA report isrequired. Go to Chart I11.A, CERCLA
Release Reporting

Chart 4a—EPCRA Section 304 Reporting
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START

Does the facility have an EPCRA
extremely hazardous substance on site?
(See Appendix A and 40 CFR pt. 355) _> EPCRA §302 notification is not required.

YES NO
I > END

Does the amount of the EHS
exceed the threshold planning quantity?
(See Appendix A and 40 CFR pt. 355)

Notes:
YES I NO 1. Thetransportation of hazardous substances and
» natural gas is exempt from §302 notification.
2. This chart should beused any time an EHS is brought on site.

Notify the SERC within 60 days of the EHS
being brought on site.

Designate afacility emergency coordinator
to participate with the LEPC in
developing emergency response plans.

END

Chart 4b—EPCRA Section 302 Notification
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START

Does the facility have an
extremely hazardous substance on site?
(See Appendix A and 40 CFR pt. 355)

NO YES

Does the amount of the EHS exceed the lesser
of 500 pounds (approximately 55 gdlons) or the
threshold planning quality?

(See Appendix A and 40 CFR pt. 355)

NO YES
< ] |

v

Does the facility have any materials which require

OSHA material safety data sheets?

v

NO YES

Are there more than 10,000 pounds of any of
these OSHA hazardous chemicals at the facility?

| INO Jves

EPCRA §311/312 reporting is not required.

END

EPCRA §311 reporting required within 3
months after the chemica isfirst present
in threshold amounts.

Provide MSDSs or a list of hazardous chemicals
and EHSs to the SERC, the LEPC,
and thelocal fire department.

Follow up with the annual EPCRA §312 report
on March 1 of the next calendar year.

Update EPCRA §311 fil ings within 3 months if
significant new information becomes available.

END

Note:
1. Thetransportation of hazardous substances and
natural gasis exempt from §311/312 reporting.

Chart 4c—EPCRA Section 311/312 Hazardous Chemical Reporting
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4 Reporting Requirements under the Clean Water Act (CWA)

4.1 GENERAL REQUIREMENTS

The CWA prohibitsthe dischargeof harmful quantitiesof oil or hazardoussubstancesinto or upon the “ navigable watersof the
United States” and requiresimmediate notice of a prohibited discharge. CWA 8§311(b), 42 U.S.C. §1321(b).
The requirement to report prohibited discharges is very similar to the release reporting requirements under CERCLA section
103, 42 U.S.C. §89603. There are, however, someimportant differences:
* The CWA requiresreportsonly for releasesto navigable waters, while CERCLA requiresreportsof releasesto all environ-
mental media—water, air and land.
» Thelist of hazardoussubstances reportable under the CWA is considerably smaller than that under CERCLA.
»  The CWA requiresreportsof releasesof petroleum, but CERCLA doesnot.
» CWA regulations include specific exclusions from reporting at 40 CFR 117.11(a)-(j) that diverge from the CERCLA exclu-
sions.

4.2 SCOPE OF THE DISCHARGE REPORTING REQUIREMENT

The statute prohibits discharges of oil or hazardous substancesinto or upon “the navigable waters of the United States [and)]
adjoining shorelines.” The scope of “navigable waters” isoutlinedbelow in 4.3.

Also prohibitedare:

 dischargesinto or upon the watersof the contiguouszone; and

« discharges beyond the contiguous zone “in connection with activities under the Outer Continental Shelf LandsAct or the
Deepwater Port Act of 1974, or which may affect natural resources belonging to, appertaining to, or under the exclusive
management authority of the United States (including resources under the Fishery Conservation and Management Act of
1976).”

CWA 8311(b)(1), 33 U.S.C. §1321(b)(1). EPA regulations designating CWA hazardous substances have clarified that the con-
tiguouszone is the zone established under article 24 of the Convention of the Territoria Sea and the ContiguousZone. The regu-
|ationsidentify other prohibited discharges as those into waters beyond the contiguouszone.

 if thedischargeisfrom avessel or onshoreor offshorefacility subject to or engaged in activities under the Outer Continen-

tal Shelf LandsAct (43 U.S.C. §1331 et seq.) or the Deepwater PortAct of 1974 (33 U.S.C. 81501 et seq.), or

 if thewaterscontain, cover, or support a natural resource belonging to, appertaining to, or under the exclusive management

authority of the United States (including resourcesunder the Fishery Conservation and ManagementAct of 1976, 16 U.S.C.
81801 et seq.).

See 40 CFR §116.3 Discharges to the contiguouszone or beyond the contiguouszone are not prohibited if they are permitted
under the Protocol of 1978 Relating to the International Convention for the Prevention of Pollution from Ships, 1973. CWA
§311(b), 33 U.S.C. §1321(h).

Excluded from the definition of “discharge” are:

 dischargesin compliancewith aNational Pollutant Discharge Elimination System (NPDES) permit;

 discharges resulting from circumstances identified and reviewed and made part of the public record issued with respect to

an issued or modified NPDES permit, and subject to a conditionin the permit;

* continuous or anticipated intermittent discharges from a point sourceidentified in a NPDES permit or permit application that

are caused by events occurring within the scope of relevant operating or treatment systems; and

* certaindischarges authorized under the National Contingency Plan.

See CWA §311(a)(2), 33 U.S.C. §1321(3)(2).

4.3 DEFINITION OF*NAVIGABLEWATERS OF THE UNITED STATES”

The CWA defines “ navigable waters of the United States” as “the waters of the United States, including the territorial seas.”
CWA 8502(7), 33 U.S.C. §81362(7). Until the United States Supreme Court decision in Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers® (“SWANCC”) in early 2001, judicial decisions generally upheld the interpretations of
the agencies administering CWA programs, such as the EPA and the U.S. Army Corps of Engineers (Corps), that expanded the
scope of the definition well beyond watersthat are navigable in fact.2 The law regarding the scope of the definition, however, is
still evolving, so consultation with legal counsel is advisablein cases of doubt.

8531 U.S. 159, 121 S. Ct. 675, 148 L. Ed. 2d 576 (2001).
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The EPA regulations implementing the CWA release reporting requirements define the term, “navigable waters of the United
States,” broadly asincluding:

» dl waterswhich are presently used, or were used in the past, or may be susceptible to use as a meansto transport interstate
or foreign commerce, including all waterssubject to the ebb and flow of the tide, including adjacent wetlands;

« tributaries of navigable waters, including adjacent wetlands;

* interstatewaters, including wetlands; and

 dl other waterssuch asintrastatelakes, rivers, streams, mudflats, sandflatsand wetlands, the use, degradation or destruction
of which affect interstate commerceincluding intrastatelakes, rivers, streams, and wetlandswith a connectionto interstate
commerce (recreation, fish or shellfish harvesting, industrial use).

Wetlands includeareasinundated or saturated by surfaceor ground water often enough and for long enough periodsto support
typical wetlands vegetation. They generally include swamps, marshes, bogs and similar areas, and may include playa lakes,
sloughs, prairie potholes, wet meadows, prairieriver overflows, mudflats, and natural ponds. The definitionsin the regulations for
reporting discharges of oil and those for reporting releasesof hazardous substancesare similar but not identical 10

Prior to SWANCC, courts had been reasonably consi stentin affirmingthe EPA and the Corpsin their treatment of tributaries of
navigable waters as regul ated “ navigable waters of the United States.” 11 Many courts also recognized as “ navigable® those tribu-
tariesthat flow only intermittently.12 L ess consistent has been their treatment of groundwater. Some courts have found that a dis-
charge to groundwater is prohibited by the CWA and may require a permit if the groundwater is hydrologically connected to
surfacewatersthat are waters of the United States13 Others have concluded that groundwater is not watersof the United States 14

Severa decisionsalso had recognized so-called “isolated” wetlands—that is, wetlands not adjacent to a navigable waterway or
to a tributary of a navigable waterway—as " navigable waters of the United States.” SWANCC changed the treatment of some
“isolated” wetlands as “ navigable waters of the United States.” In that decision, the Supreme Court overruled the Corps of Engi-
neers “migratory bird rule” under which the Corps treated some wetlands not connected to navigable waters as subject to Corps
jurisdiction under the CWA because migratory birds used the wetlandsas habitat.

The EPA and the Corpson January 10, 2002, issued a joint advancenotice of proposed rulemakingto solicit commentson revi-
sion of their regulationsin light of SWANCC.Withthe notice, the agenciesal so i ssued a j oint memorandum announcing how they
will interpret their jurisdiction pending arulerevision.The memorandum advisesthat the agencieswill not assert jurisdiction over
isolated watersthat are both intrastate and non-navigable, where the only basis for asserting jurisdiction is the watersuse (i) as
habitat for birds protected by Migratory Bird Treaties, (ii) as habitat for federally protected endangered or threatened species, or
(iii) toirrigatecrops sold in interstate commerce. EPA and Corpsfield staff are advised to seek formal, project-specific headquar-

i tersapproval before asserting jurisdiction over such isolated waters based on their use by interstate or foreign travelersfor recre-
- ational or other purposes; the presenceof fish or shellfishthat could be taken and sold in interstate commerce; or use of the water

i 9See United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133, 106 S.Ct. 455, 462, 88 L. Ed. 2d 419 (1985) (holding that wetlands
adjacent to “ navigable waterway” are “ navigable waters of the United States’).
10For example, regulations designating hazardous substances define adjacent as “bordering, contiguousor neighboring.” See 40 CFR §116.3.
The oil dischargeand hazardous substance dischargeregulations exclude prior converted cropland and waste treatment ponds (other than cool-
ing ponds) from the definition of navigablewaters. See 40 CFR 88110.1and 117.1. The Part 110 regulations addressthe dischargeof oil, the
Part116regul ationsdesi gnatehazardoussubstances,andthePart117regul ati onssetreportabl equantiti esandrequirereportsof rel easesof haz-
ardous substances.
115eg, e.g., Headwaters, Inc. v. Talent Irrigation District, 243 F.3d526, 533 (9th Cir. 2001) (“Headwaters’) (holding that irrigation canal's con-
nected to streams that flow to navigable waters are “waters of the United States”); Aiello v. Brookhaven, 136 F. Supp. 2d 81, 119 (E.D.N.Y.
2001) (tributaries of navigablewatersthat are not themselvesnavigablein fact are “watersof the United States”).
12 See Headwaters, 243 F.3d at 534 (tributaries with only intermittent flow are “waters of the United States’); and Quivira Min. Co. v.
U.SE.P.A.,765F.2d126,130(10thCir.1985)(“ Quivird")(affirmingEPAauthoritytorequireNational Pol lutantDischargeEliminationSystem
Permitsfor dischargesto dry arroyoswhich channel rainfall to navigablewatersduring heavy rainfall).
13see Quivira, 765 F.2d at 130; Williams Pipe Line Co. v. Bayer Corp., 964 F. Supp. 1300, 1319-20 (S.D. lowa 1997) (finding rel ease from il
pipeline tanks to groundwater a prohibited rel ease to waters of the United States); Friends of Santa Fe County v. LAC Minerals, Inc., 892 F.
Supp. 1333, 1357-58 (D. N. Mex. 1995) (groundwater connected to surface water is within the scope of the CWA); In McClellan Ecological
Seepage Situation (MESS) v.Weinberger, 707 F. Supp. 1185, 1196 (E.D. Cal. 1988) (holding that dischargeto groundwater connectedto surface
water may requirea CWA permit), vacated on other grounds 47 F. 3d 325 (9th Cir. 1995); and Idaho Rural Council v. Bosma, 143 F. Supp. 2d
1169, 1180 (D. Idaho 2000). The EPA, in the preambleto the July 17, 2002, regulationrevising Spill Prevention Control and Countermeasures
Planregul ations,stated,” EPA agrees...thatgroundwaterunderlyingaf acilitythatisdirectlyconnectedhydrol ogicallytonavigabl ewaterscoul d
trigger the requirement to produce an SPCC Plan based on geographical or locational aspects of the facility.” “Qil Pollution Prevention and
Response; Non-Transgportation-Related Onshore and Offshore Facilities; Final Rule” 67 Fed. Reg. 47,042, 47,062 (July 17, 2002) (codified at
40 CFRpt. 112) (SPCC Plan Rule).
145ee Town of Norfolk v. U.S. Army Corps of Engineers 968 F.2d 1438 (1st Cir. 1992); Village of Oconomowoc v. Dayton Hudson Corp., 24 F.
3d962,965(7thCir.1994)(affirmingthatstormwaterretentionponddoesnotrequireadi schargepermitforwaterpercol atingtogroundwater);
Kelleyv.UnitedStates, 618F.Supp1103,1105-07(W.D.Mich.1985)(dismissingCWA claimsthatarel easetogroundwatereventual lymigrate
into navigablewaters); and U.S. v. GAF Corp., 389 F. Supp. 1379 (S.D.Tex. 1975).
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for industrial purposesby industriesin interstate commerce. The memoranduminstructsfield staff to continueto assert jurisdic-
tion over “traditional navigable waters (and adjacent wetlands) and, generally speaking, their tributary systems (and adjacent wet-
lands).” 15

Althoughthejoint EPA and Corps memorandum adoptsarelatively conservative interpretation of the impact of SWANCC, the
advancenotice of proposed rulemaking raises the possibility that a revised definition of “waters of the United States’ could fur-
ther narrow the scope of the agencies' reach. Because of the unsettled nature of thelaw in thisarea, afacility operator should con-
sult legal counsel when in doubt of the treatment of awetland or water bodly.

4.4 DEFINITION OF*HAZARDOUS SUBSTANCE” AND“HARMFUL QUANTITY”

The term “ hazardous substance” is defined as any substance designated by the EPA pursuant to CWA section 311(b)(2). CWA
hazardoussubstancesare substancesother than oil that present an imminent and substantial danger to the public health or welfare,
including danger to fish, shellfish, wildlife, shoreline and beaches, or federal natural resources. A list of hazardous substancesis
published at 40 CFR Section 116.4.16 All CWA hazardous substancesare also CERCLA hazardous substances, but not all CER-
CLA hazardoussubstancesare on the CWA list. Harmful quantitiesof hazardoussubstances, RQs, arelistedin 40 CFR §117.3.

Qil isbroadly defined by statuteto mean oil of any kind or in any form, including, but not limited to, petroleum, fuel cil, sludge,
oil refuse, and oil mixed with wastesother than dredged spoil. CWA §311(8)(1), 33 U.S.C. §1321(8)(1). The definitionin the July
17, 2002, Spill Prevention Control and Countermeasures Plan (SPCC Plan) regulationsis similarly broad and includes synthetic
oilsand mineral oils, aswell as vegetable oils and fats, oil, or grease of animal origin.1’

EPA regulations at 40 CFR §110.3 specify that harmful quantitiesof oil that haveto be reported when rel eased to waters of the
United Statesinclude:

» adischargethat violatesapplicablewater quality standards;

» adischargethat causesa sheen, film, or discoloration on the water’ s surface; or

» adischargethat causesa sludge or emulsionto be deposited beneath the surface of the water.

4.5 PROCEDURES FOR REPORTING TO THE NRC

The procedurefor reporting CWA dischargesis found in U.S. Coast Guard Regulations at 33 CFR §153.203. The regulations
reguirethe personin charge, as soon as he has knowledge of any reportabledischargeof oil or a hazardoussubstance, to notify the
NRC immediately. The telephonenumber is (800) 424-8802 or (202) 267-2675 in theWashington, D.C., metropolitan area.

If direct reporting by telephoneis not practicable, the report may be made to the Coast Guard or the EPA-designated on-scene-
coordinator (OSC) for the region where the discharge occurs. If immediate notice to the OSC or NRC is not possible, the report
should be made to the nearest Coast Guard unit, with follow-up noticeto the NRC as soon as possible.Appendix C containstables
listing the addressesand tel ephone numbers of the Coast Guard District officesand EPA regional offices.

Although the regulations still require telephone reporting under most circumstances, the NRC website at http:/
www.nrc.uscg.mil/index.htm includes online reporting forms for different categories of releases, such as continuousrel easesand
releases from offshore platforms, vessels, storage tanks, fixed onshore facilities and mobile sources. Because the regulations do
not specifically authorize online reporting, any incident reported to the NRC online also should be reported to the NRC by tele-
phone.

Appendix B includes additional information on reporting, including an outline of the kinds of information the NRC will
request.

15 A dvanceNoti ceof ProposedRul emakingontheCleanW ater A ctRegul atory Defi nitionof Watersof theUnitedStates, " 68Fed.Reg.1,991
(Jan.15,2003). T hejointEPAandCorpsmemorandumincludesanexhaustivesummaryofcourtdecisionsfollowingSWANCC. Asthemem-
orandumnotes,somel owercourtshaveinterpretedSWANCC'’ seffectaslimitedtooverrulingthemigratorybirdrule. See, e.g.,UnitedStatesv.
Interstate General Co., 152 F. Supp. 2d 843, 847 (D. Md. 2001) aff'd, 2002 WL 1421411 (4th Cir. 2002) (refusing to reverse, based on
SWANCC,aconvictionforfillingwithoutapermitwetl andsthatwereadjacenttotributariesof navigabl ei nterstatewaters);and UnitedStatesv.
Buday, 138 F. Supp. 2d 1282, 1292 (D. Mont. 2001) (tributaries and adjacent wetlands deemed waters of the United States based on impactsto
those waters having the potential to harm interstate navigablewaters).  Other courts have interpreted statementsin the decision that did not
address the specific, narrow circumstances before the Court as having a broader effect on the jurisdiction of the EPA and the Corps under the
CWA. Courtsholdingthat SWANCC has a broad impact on the agencies' jurisdiction woul d requirethe agenciesto demonstrate some substan-
tial connection to navigability before they can treat isolated intrastate waters as “ navigable waters’ subject to CWA jurisdiction. See United
Satesv. Krilich, 152 F. Supp. 2d 983, 988 (2001) (suggesting that unlesswetlands are connected to watersthat are navigablein fact, they must
havea substantial connectionto interstatecommerceto be “ navigable waters”).

16The EPA also makes available online at http://yosemite.epa.gov/oswer/ceppoweb.nsf/index.html a“list of lists” that includes CERCLA haz-
ardous substances listed as of October 2001. Follow the links for tools and resources, then to the site offering EPA databases and software.
Specifically, the siteis http://yosemite.epa.gov./oswer/ceppoweb.nsf/vwresourcesbyfilename/titl €3.pdf/$fil e/titl €3.pdf
17SeeSPCCPlanRule,67Fed.Reg.at47,142,40 CFR§112.2. Thedefinitionof* petroleumoil”intheSPCCPIlanrul ei s petrol euminanyform,
including but not limited to crude oil, fuel oil, mineral oil, sludge, oil refuse, and refined products.” SPCC Plan Rule, 67 Fed. Reg. at 47,143.
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4.6 PROCEDURES FOR REPORTING TO THE REGIONAL ADMINISTRATOR OF THE EPA

Regulations requiring onshore and offshorefacility operatorsto develop and implement Spill Prevention Control, and Counter-
measure Plans (SPCC Plans) for facilities that could experience a reportablerelease of oil also require affected facility operators
to notify the EPA Regional Administrator of certain reportablereleasesof oil. If afacility requiredto maintaina SPCC Plan hasa
reportabledischargeof morethan 1,000 gallonsof oil in a singledischarge, or two discharges of more than 42 gallonsof oil dur-
ing any twelve-month period, the facility must submit the following information to the Regional Administrator within 60 days of
triggering the reporting requirement:

» thenameof thefacility;

» theowner'sor operator’s name;

 thelocation of thefacility;

» themaximum storageor handling capacity of the facility and its normal daily throughput;

 corrective action and countermeasures taken, including a description of equipment repairsand replacements,

» an adequatedescription of the facility, including maps, flow diagrams, and topographical maps, as necessary;

* thecauseof the discharge(s), including afailureanalysisof the system or subsystemin which the failure occurred;

 additional preventive measuretaken or contemplated to minimizethe possibility of recurrence; and

« other information the Regional Administrator may reasonably require pertinent to the SPCC Plan or discharge(s).18

Thefacility must submit the same information to the agency or agenciesin chargeof oil pollution control activitiesin the state
in which the facility is located. The EPA Regional Administrator may require the facility to amend its SPCC Plan based on the
information submitted and recommendations from the state regulators regarding additional measuresto prevent and contain dis-
charges19

4.7 ENFORCEMENT

An operator may be subject to acivil penalty for the release of oil of $25,000 per day of violation or $1,000 per barrel of oil or
unit of hazardous substancesdischarged. CWA §311(b)(6)-(7), 33 U.S.C. §1321(b)(6)-(7). Failureto providethe required notifi-
cation of areportabledischargeof oil or a hazardoussubstanceis punishableby criminal penalties, includingfines, imprisonment
for not morethan 5 years, or both. CWA 8§311(b)(5), 33 U.S.C. §1321(b)(5).

5 Reporting Requirements under the Comprehensive Environmental Response
Compensation and Liability Act (CERCLA)

5.1 GENERAL REQUIREMENTS

CERCLA establishes a program of notification requirements for releases of “hazardous substances.” CERCLA requires the
EPA to establish RQsfor rel easesof hazardoussubstancesas defined by section 101(14) of Superfund. CERCLA §102,42 U.S.C.
§9602. CERCLA, likethe CWA, requiresnotice of reportablereleasesto the NRC. CERCLA 8§103(a), 42 U.S.C. §9603(a). The
statute exempts certain releases from notification, establishes penaltiesfor failure to notify, and authorizesthe EPA to establish
recordkeeping requirements.

5.2 DEFINITION OF HAZARDOUS SUBSTANCE

CERCLA defines* hazardoussubstance” by referenceto five environmental statutes:

» any element, compound, mixture, solution or substance designated as a “hazardous substance by EPA under CERCLA,
810242 U.S.C. §89602;

» any substance designated as a toxic pollutant under CWA 8§307(a) or as a hazardous substance under CWA §311(b)(2)(A),
42 U.S.C. §81317(a) and 1321(b)(2)(A);

 any hazardous waste having the characteristics identified under or listed pursuant to section 3001 of the Solid Waste Dis-
posalAct (but not including any waste the regul ation of which has been suspended by A ct of Congress), 42 U.S.C. 86921;

18 See SPCC Plan Rule, 67 Fed. Reg. at 47,144, 40 CFR §112.4(a). The reporting requirement does not apply until the time has expired for ini-
tial preparationand implementation of the SPCC Plan. See SPCC Plan Rule, 67 Fed. Reg. at 47,144, 40 CFR §112.4(b). Under the new SPCC
Plan Rule, as amendedApril 17, 2003, afacility that becomes operational afterAugust 16, 2002, through February 18, 2005, and could reason-
ably be expected to have a discharge, must prepare and implement a plan no later than February 18, 2005. Facilitiesfirst becoming operational
after February 18, 2005, must prepare and implement a plan before they begin operations. See "Qil Pollution Prevention and Response; Non-
Transportation-Related Onshore and Offshore Fecilities; Final Rule," 68 Fed. Reg. 18,890, 18,894 (Apr. 17, 2003) (codified at 40 CFR
§112.3(a)-(b)).

19 See SPCC Plan Rule, 67 Fed. Reg. at 47,144, 40 CFR §112.4(c)-(d).
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» any hazardousair pollutant listed under section 112 of the CleanAirAct (CAA), 42 U.S.C. §7412; and

» any imminently hazardouschemical substanceor mixturewith respect to which theAdministrator has taken action pursuant
to section 7 of the Toxic SubstancesControlAct (TSCA), 15 U.S.C. §2606.

The CERCLA definition of hazardous substance specifically excludes petroleum, including crude oil or any fraction thereof
that is not otherwisespecificaly listed as ahazardoussubstanceunder the cited provisions of thosefive statutes.Also excludedare
natural gas, natural gasliquids, and mixturesof natural gas or syntheticgas. CERCLA §101(14),42 U.S.C. 89601(14). The CER-
CLA “petroleumexclusion” isdiscussedin 5.3.

5.2.1 Listed CERCLA Hazardous Substances

EPA regulations list CERCLA hazardous substancesat 40 CFR §302.4 in Table 302.4. Chemicalsare listed by name, and an
appendix to thelist providesa crossreferenceto the chemical namesfrom alist of hazardoussubstancesarranged sequentially by
Chemical Abstracts Service (CAS) Registry Number.Where relevant, the list identifiesthe hazardouswaste i dentifi cation number
for the chemical and liststhe RQ for each substance.

The CERCLA hazardous substance list includes some generic or broad classes of chemicals, such as zinc compounds, for
which EPA has not assigned an RQ. CERCLA statesthat until aregulation establishes a different reportablequantity for ahazard-
ous substance, the RQ shall be 1 pound. EPA, however, has not applied that default RQ to broad classes of comlbs. EPA to date
has determined that notification requirements apply only to the specific compounds for which RQs are established in 40 CFR
§302.4. Although EPA has not applied the notification requirements to those broad classes of CERCLA hazardous substances,
EPA has stated that the owner or operator of avessel or facility that releasesany hazardoussubstancefalling within the broad cat-
egory, regardliess of whether an RQ listing in Table 302.4 requires natification of that release, is liable for cleaning up the
release0

A consolidated “list of lists,” that includes the CERCLA hazardous substanceslisted as of October 2001, is available online
from EPA’s Chemical Emergency Preparedness and Prevention Office (http://yosemite.epa.gov/oswer/ceppoweb.nsf/index.html)
by following the linksfor databasesand softwareto the site offering EPA databasesand software.

5.2.2 “Unlisted” CERCLA Hazardous Substances

The CERCLA reporting obligations al so apply to the so-called “ unlisted” hazardous substances, which are the so-called “ char-
acteristic” hazardous wastes under the Resource Conservation and Recovery Act (RCRA). Characteristic wastes are those that
exhibit the “characteristics’ of either toxicity, reactivity, ignitability, or corrosivity and that are not excluded from regulation asa
hazardouswaste under 40 CFR §261.4(b) 21 Note that a characteristic substancemust be a“waste” in order to be an “ unlisted haz-
ardoussubstance.” If an unlisted hazardoussubstancethat exhibitsa RCRA “characteristic” is spilled and immediately cleaned up
for repackaging, reprocessing, recyclingor reuse, it is not a waste and, therefore, the facility operator does not need to report the
spill asa CERCLA “release.” Thisassumesthat no releaseto the environment of an RQ occursfrom evaporation or from material
left on the ground or in the water.22 An example of such an incident would be a spill of a pelletized chemical that is completely
picked up, creating no waste.

201n 1985, EPA determined that it would not apply the notification requirementsto the broad classes of compoundslisted as “ hazardous sub-
stances’ because of their designation as toxic pollutants under section 307(a) of the CWA. See “Notification Requirements, Reportable
Quantity Adjustments,” 50 Fed. Reg. 13,456, 13,460 (April 4, 1985) (“Reportable Quantity Rule”). EPA made a similar determination for
treating the categoriesof chemicalsnewly listed by the CleanAirActAmendments of 1990, decidingthat it would not assign an RQ to the cate-
gory of compounds but would identify specific compounds within the categories and assign RQs to them. See “Reportable Quantity
Adjustment,” 60Fed.Reg.30,926,30,933(Junel2,1995). Butsee,"National EmissionStandardsforHazardousAirPol |l utantsforSourceCat-
egories: Organic HazardousAir Pollutants from the Synthetic Organic Chemical Manufacturing Industry and Other Processes Subject to the
NegotiatedRegul ationforEquipmentL eaks,” 62Fed.Reg.2,722,2,725(Jan.17,1997). Thepreambletotherul eclarification,inrespondingto
a comment regarding the impact of listing 21 specific organic hazardousair pollutantswithin the standard for controlling hazardousair pollut-
antsin the synthetic organic chemical manufacturing industry, assertsthat the 1 pound RQ appliesto al compoundswithin the category. The
statement in the 1997 notice citesthe 1995 notice as authority for apolicy that isin conflict with the interpretation in the 1995 noticeand, there-
fore, appearsto be an error. In casesof doubt, the facility operator should consult legal counsel.

21see “ Superfund Programs; Reportable Quantity Adjustments; Final Rule,” 51 Fed. Reg. 34,534, 34,539 (Sept. 29, 1986) (clarifying that the
100poundRQforrel easeof characteristicignitabl e,corrosive,orreactivehazardouswastes,so-called” | CRsubstances,” appliesnotjusttol CR
substanceswhicharewastesbef oretheirrel ease, butal sotol CRsubstances* whichbecomewastesonlyaftertheirrelease” ) (“ | CRClarification
Notice”).

22|CR Clarification Notice, 51 Fed. Reg. at 34,539 (“ For purposes of clarification, if an ICR substancewhich is not a waste prior to releaseis
released and only partially cleaned up, the rel ease need not be reported only if the amount not recovered equalsor exceedsan RQ, i.e., 100 Ibs.
If the amount spilled and not recovered (or recovered only for eventual disposal) isless than 100 pounds, there has been no release of an RQ or
more of a hazardoussubstance and the reporting requirementsof section 103, therefore, are not triggered.”)
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5.3 PETROLEUM EXCLUSION

The CERCLA definition of hazardous substance excludes petroleum, including natural gas, crude oil, or any fraction thereof,
that is not specifically listed or designated by one of the five environmental statutesreferred to in the statutory definition of haz-
ardous substance.

Guidance on the scope of the exclusion is available from severa internal EPA memoranda, as well as court decisions. For
example, aJuly 31, 1987, General Counsel’s opinion, still available on EPA’swebsite, interpretsthe hazardous substance defini-
tionin CERCLA to “excludefrom CERCLA response and liability, crude oil and fractionsof crude ail, including the hazardous
substances, such as benzene, which are indigenousin these petroleum substances,” and “hazardous substances which are nor-
mally mixed with or added to crude oil or crude oil fractions during the refining process.” The opinion also states that the term
petroleum does not include hazardous substances“ which are added to petroleum or which increasein concentration solely as a
result of contamination of petroleum during uses.”23 Current EPA guidance, offered in question and answer format on the EPA
website, offersthe same guidance?4

Court decisionsconfirm the EPA’sapproach. Fractionsof crude oil and additives mixed with petroleum during the normal pro-
cessof refining, evenif listed as hazardous substances, do not prevent exclusionfrom liability.2> However, resultsmay vary in the
case of used petroleum productsand wastes, and consultinglegal counsel in cases of doubt is advisable. 26

5.4 EXPLORATION AND PRODUCTIONWASTE EXEMPTION

The CERCLA definition of hazardous substance includes RCRA hazardouswastes but excludes* any waste the regulation of
which under the Solid Waste Disposal Act [SWDA or RCRA] has been suspended by Act of Congress.” CERCLA 8101(14), 42
U.S.C. 89601 (14). Under RCRA, drilling fluids, produced water, and other wastes associated with the expl oration, development,
or production of crude oil or natural gas (E& P wastes) are exempt from regulation as hazardouswaste. A list of both exempt and
non-exempt E& P wastesis containedinAppendix D. In legidative history clarifyingthe definition of hazardoussubstancesunder
CERCLA, Congressstated that the exclusionfor E& P wastesapplies* notwithstanding the presencein such substanceof any haz-
ardousor toxic chemica.”2? The oil and gasindustry, therefore, considersRCRA-exempt E& P wastes as excluded from the defi-
nition of CERCLA hazardoussubstance.

EPA has not always treated RCRA-exempt E& P wastes as excluded from the definition of CERCLA hazardous substance;
however, compelling arguments exist that EPA misreads CERCLA by treating RCRA-exempt E& P wastes as hazardous sub-
stancesif they contain hazardous substance constituents. EPA’sinterpretation relieson court decisionsthat concluded that mining
wastesthat are exempt from RCRA are not excluded from the definition of CERCLA hazardoussubstanceif they contain constit-
uents otherwiselisted as hazardous substances.28 No judicial decision, however, hasruled on the issue of the exclusionof RCRA-
exempt E& P wastesfrom CERCLA’s definition of hazardous substances.2® Because RCRA-exempt E& P wastes, are clearly dis-
tinguishable from mining wastes, precedents for treatment of mining wastes should not apply to RCRA-exempt E& P wastes30
RCRA-exempt E& P wastes are subject to a specific exemption in RCRA, while mining wastes are listed as special study wastes

23Memorandum from Francis S. Blake, EPA General Counsel, to J. Winston Porter, Assistant Administrator for Solid Waste and Emergency
Response, Scope of the CERCLA Petroleum Exclusion under section 101(14) and 101(a)(2) (July 31, 1987), available on EPA’s website at
(http://www.epa.gov/Compliance/resources/policies/cleanup/superfund/petro-exclu-mem.pdf).

245ee “ Petroleum Exclusion, Frequently Asked Questions,” on EPA’swebsite at (http://www.epa.gov/superfund/programs/er/triggers/haztrigs/
whatsub3.htm).

25 See Washington v. Time Oil Co., 687 F. Supp. 529, 532 (W.D. Wash. 1988) (denying exclusionwhen contaminantsare present “in excess of
amountsthat would have occurred in petroleum during the oil refining process”) and Wil shireWestwoodAssocs. v.Atlantic Richfield Corp., 881
F.2d 801, 803-05 (9th Cir. 1989) (presence of hazardous substance additives in leaded gasoline does not prevent operation of petroleum exclu-
sion). See also Organic Chemical Ste PRP Group v. Total Petroleum, Inc., 58 F. Supp. 2d 755, 763-64 (W.D. Mich. 1999) (holding that
concentration of polynuclear aromatic hydrocarbons at Superfund site that is higher than concentration in petroleum products does not prevent
operation of petroleum exclusionif the increased concentration is consistent with that from volatilization and biodegradation of products over
time).

26 See, e.g., NewYork v. Exxon Corp., 766 F. Supp. 177, 187 (S.D.N.Y 1990) (finding that used oil contaminated with hazardous substancesis
not within the scope of the petroleum exclusion); but see, Southern PacificTransp. Co. v. California, 790 F. Supp. 983, 985-86 (C.D. Cal. 1991)
(holding that used petroleum products are covered, provided that CERCLA-listed hazardous substances have not been added to the petroleum
productduringitsuse). Seealso ToscoCorp.v.Kochlndus.,Inc.,216F.3d886,893-94(10thCir.2000)(hol dingthatpetrol eumexclusiondoes
notapplytorel easedpetrol eumthathascommingl edi nthesoilandgroundwaterwithhazardouswastes);and Cosev.GettyOil Co.,4F.3d700,
708-09 (9th Cir. 1993) (holding that waste crude oil tank bottomsare not “ petroleum” within the scope of the petroleum exclusion).

2IThe statement comes from the Senate Report accompanying S. 1480, wherethe CERCLA hazardoussubstancedefinitionoriginated. S. Rep.
No. 848, 96th Cong., 2d Sess. 28 (1980). The Report also states: “Thus, drilling muds and brineswhich have been excluded by regulationare
not hazardoussubstancesunder S. 1480.” 1d.

285ee, e.g., Eagle-Picher Indus. v. EPA 759 F.2d922, 930-31 (D.C.Cir. 1985).

29 Nixon-Egli Equip. Co. v. John A. Alexander Co., 949 F. Supp. 1435, 1444 n.7 (C.D. Cal. 1996), concludes, based on Cose v. Getty Oil Co.,
that drilling by-productsand drillingwould not fall within the petroleum exclusion, a separateissue.
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along with coal combustion and cement kiln dust wastes31 Any question regarding exclusion of exempt E& P wastes from the
definition of CERCLA hazardous substancesshould be referred to legal counsel.

5.5 DEFINITION OF REPORTABLE QUANTITY

A key premise of CERCLA notification isthat notification is required only when thereis arelease of a hazardoussubstancein
an amount equal to or greater than the reportablequantity for that substance.

‘EPA has established five levelsof RQs: 1, 10, 100, 1,000, or 5,000 Ibs. Note that EPA decided not to develop separate RQs for
each hazardous substance for each of the variousenvironmental mediainto which a release might occur. EPA instead chose one
RQ for each hazardous substance. For example, the RQs for NO and NO,, 10 each poundsin a 24-hour period, were established
based on releasesto water and rel easesto the soil or groundwater, not releasesto air 32 As aresult, the RQ for releasesof NO and
NO, to air are lower than warranted for such releases. Until the EPA establishes an RQ for a hazardous substance, the RQ is 1
pound. CERCLA §102(b), 42 U.S.C. 89602(b).

The RQs for listed hazardous substances can be found at 40 CFR §302.4, in Table 302.4, and in EPA’s List of Lists33 The
reader using either the online List of Listsor Table 302.4 must consult Federal Register noticesfor revisions after the document’s
date of publication.

“Unlisted” hazardouswastes displaying the characteristics of ignitability, corrosivity, or reactivity3# are assigned a 100-Ib. RQ.
Wastes exhibiting the characteristic of toxicity are assigned RQs based on the RQs listed for the contaminants on which the
extraction procedure (EP) toxicity characteristic is based. The RQ appliesto the wasteitself, not just the contaminantin the waste.
40 CFR 8302.5(b). If EP toxicity is based on more than one contaminant, the RQ will be the lowest of the RQs listed for those
contaminants. Finally, if awaste exhibitstoxicity combined with another characteristic, the RQ will be the lowest of the applica
ble RQs.

5.6 DEFINITION OF REPORTABLE RELEASE

CERCLA definesa“release” to mean:

Any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dump-
ing, or disposing into the environment (including the abandonment or discarding of barrels, containers, and
other closed receptacles containing any hazardous substance or pollutant or contaminant).

The statute excludes certain categories of releases, including releasesthat result in exposureto persons solely within a work-
place, with respect to a claim such persons may assert against the employer of such persons. The exclusions also address emis-
sions from the engine exhaust of motor vehicles, rolling stock, aircraft, vessels, or pipeline pumping station engines. CERCLA
§9601 (22), 42 U.S.C. 89601(22).

5.7 PERIOD OF RELEASE

The CERCLA regulations specify that a 24-hour period is used for measuring whether the RQ of a substancehas been released.
40 CFR 8302.6(a). The 24-hour rule does not refer to the length of time a person hasin whichto report arelease; the duty to report
the releaseis immediate® once the RQ is exceeded. In addition, the 24-hour rule does not mean * midnight-to-midnight” or one
calendar day. For example, if one half of the RQ is released between 10:00 p.m. and midnight, and one half is released between
midnight and 2:00 a.m., the facility has a duty to report.

5.8 MIXTURES OF HAZARDOUS SUBSTANCES

Discharges of mixturescontaining hazardoussubstancesof known concentrations are reportabl eonly where the hazardous sub-
stance component of amixtureor solutionisdischarged in aquantity equal to or greater thanits RQ. If the quantity of one or more
of the hazardous constituents is not known, notification is required when the weight of the entire mixture rel eased equalsthe RQ

30For a discussion of argumentsfor exclusion of E& P wastes from CERCLA's definition of hazardous substances, see Jeffrey M. Gaga and
DonaldW. Stever, 1 Law of Solid Waste, Pollut. Prevent. and Recycl. §7:14 (2001); see also Michael M. Gibson and David P.Y oung, Oil and
Gas Exemptionsunder RCRA and CERCLA: AreThey Still “SafeHarbors’ ElevenY earsLater?, 32 S.Tex. L. Rev. 361 (1991).

31 See 42 U.S.C. §6921(b)(2)(A) regarding E& P wastes, and 42 U.S.C.§86921(b)(3) and 6924(x) regarding special study wastes.

3240 CFR §302.4 lists section 3001 of Resource Conservation and RecoveryAct as the statutory sourcefor the listing of NO and NO», and sec-
tion 311(b)(4) of the CleanWaterAct as an additional sourcefor the NO; listing.

33ThelL istofListsisavail ableonlinefromEPA’ sChemi cal Emergency PreparednessandPreventi onOffice(http://yosemite.epa.gov/oswer/cep-
poweb.nsf/index.html) by followingthe linksfor databasesand softwareto the site offering EPA databasesand software.

343ee5.2.2 for further discussion of these“ unlisted” hazardoussubstances.

355ee5.13.
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of any hazardous substance constituent. 40 CFR 8§302.6(b). The mixture rule conformsto the standard established for reporting
hazardous substances under the CWA .36 RQs of different substances (other than radionuclides) are not additive under the rule.
Therelease of a mixture containing half the RQ of one substanceand half the RQ of another hazardoussubstance does not, there-
fore, requireareport.

5.9 DETERMINING THE RQ FORWASTE STREAMS

Wastes can be mixtures of various substances, and the rule for mixtures containing hazardous substances (See 5.8) sometimes
appliesfor determining the waste’' s RQ. If amixture qualifiesas a“ characteristic” hazardouswaste and, therefore, an “unlisted”
CERCLA hazardous substance, its RQ is 100 pounds (See Sections 5.2.2 and 5.5). If a mixture qualifies as a listed hazardous
waste (e.g., APl separator sludge, a refinery waste stream) and is, therefore, a listed CERCLA hazardous substance, its RQ is
listed in 40 CFR §302.4, Table 302.4 (See 5.2.1 and 5.5). Otherwise, the mixture rule appliesto a waste stream that containsa
CERCLA hazardous substance. For example, if a wastethat is a mixture of toluene and other materialsis not a “ characteristic”
hazardous waste, the operator would apply the mixture rule to determine the RQ. Such a mixture would have an RQ of 1,000
pounds if the facility owner does not know the concentration of the toluene in the mixture. If the concentration of tolueneis
known, thereleaseis reportableonly if 1,000 pounds of tolueneis rel eased when the mixtureis released.

5.10 DEFINITIONOF FACILITY

Releases of hazardous substancesfrom vessels, offshorefacilities, and onshorefacilities must be reported.
Theterm “vessel” means:

[Every] description of watercraft or other artificial contrivance used, or capable of being used, as a means of
transportation on water.

Theterm “facility” means:

(A) any building, structure, installation, equipment, pipe or pipeline (including any pipe into a sewer or pub-
licly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, motor
vehicle, rolling stock, or aircraft, or (B) any site or area where a hazardous substance has been deposited,
stored, disposed of, or placed, or otherwise come to be |ocated; but does not include any consumer product in
consumer use or any vessel.

The statute al so defines*“ offshore” and “ onshore” facility:

The term “offshore facility” means any facility located in, on, or under, any of the navigable waters of the
United States, and any facility of any kind whichis subject to the jurisdiction of the United Statesand islocated
in, on, or under any other waters, other than avessel or apublic vessel.

Theterm “onshorefacility” means any facility (including, but not limited to, motor vehiclesand rolling stock)
of any kind locatedin, on, or under, any land or non-navigable waterswithin the United States.

Becausethe statutory definitionsare all-inclusive, thereis usually very little debate about whether a “facility” existsfor CER-
CLA purposes3’

5.11 RELEASESINTO THE ENVIRONMENT

A hazardous substance must be released “into the environment” in an RQ before CERCLA notification is required. The CER-
CLA regulations define “environment” to mean:

(2) the navigable waters, the watersof the contiguouszone, and the ocean watersof which the natural resources
are under the exclusive management authority of the United Statesunder the Fishery Conservation & Manage-
mentAct of 1976, and (2) any other surfacewater, ground water, drinking water supply, land surface or subsur-
face strata, or ambient air within the United Statesor under the jurisdiction of the United States.

40 CFR 8302.3. Releases of volatileliquids from tanks or valvesonto outside concrete pads or into lined ditches open to the
outside air, releases from pipes into lined open lagoons or ponds, or any other discharges that are not wholly contained within
buildingsor structuresare reportableif an amount equal to the RQ is released through evaporation or otherwise escapesinto the
environment.A releaseof ahazardoussubstanceat afacility doesnot haveto be reportedonly if it doesnot enter the environment,

363ee “ ReportableQuantity Rule,” 50 Fed. Reg. at 13,463.
3"Definitionsare from CERCLA §101, 42 U.S.C. §9601.
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such as a spill onto the concrete floor in a manufacturing plant. EPA considers “ambient air” to be air that is not completely
enclosed in a building or structure but that is over and around the grounds of a facility; therefore, a releaseinside a buildingis
reportableonly if an RQ leavesthe building or structure38

5.12 WORKPLACE EXCLUSION

A closdly-related issue is CERCLA’s so-called “workplace exclusion.” The CERCLA definition of “release” excludes “any
release which resultsin exposureto persons solely within any workplace, with respect to a claim which such persons may assert
against the employer of such persons.” CERCLA §101(22), 42 U.S.C. §9601(22). EPA hasinterpreted the exclusion as meaning
that aworker exposed to a rel ease within the workplace does not have a claim under CERCLA for that exposure. The availability
of workers compensation insurancedoes not prevent afacility from having to notify the NRC of areleasethat entersthe environ-
ment, even if it only exposes workerswithin the workplace. If a release does not remain wholly contained within a building or
structure, then it is areleaseinto the environment for CERCLA purposes, regardless of whether it occurswithin aworkplaceand
should be reportedif it equalsor exceedsthe RQ.39

5.13 “IMMEDIATE”NOTICE

Theregulations do not provideany guidanceon when the reporting obligationistriggered or how soon after someoneat afacil-
ity has knowledge of areleaseareport isrequired to meet the statute' s standard of “immediate” notification. Based on thelegida-
tivehistory of CERCLA, at |east one decision has concluded that the “ personin charge” whose knowledge triggersthe reporting
obligationis a person in a supervisory position, evenif it is a relatively low-level supervisor.49 The level of knowledge required
also is undefined; however, decisionsin EPA administrative enforcement cases suggest that a facility’s notification requirement is
triggered when a facility “ has some degree of certainty that a reportablerelease has occurred.”41 Finally, although EPA’s current
enforcement policy suggeststhat a release should be reported within 15 minutes of when the person in charge has knowledge of
the release*2 decisionsin enforcement actions suggest that what qualifiesas “immediate” depends on the circumstances of each
individual release3

5.14 MECHANICS OF CERCLA NOTIFICATION

A release of a hazardous substance must be reported to the NRC. 40 CFR 8302.6. The toll-free-number of the NRC is (800)
424-8802. The number for metropolitan Washington, D.C., is (202) 426-2675. Unlike the regulations for reporting rel eases of
hazardous substancesor oil under the CWA, the CERCLA regulations do not provide alternative reporting standardsin the event
reportingto the NRC is not practicable. SeeAppendix B for an outlineof the kinds of information NRC requiresin areport.

Although the regulations reguirethe personin chargeto report the releaseto the NRC by telephone, the NRC websiteat http://
www.nrc.uscg.mil/index.htm includes online reporting formsfor different categories of releases, such as continuousrel easesand
releasesfrom offshoreplatforms, vessel s, storagetanks, fixed onshorefacilities and mobile sources. Until revised regulations clar-
ify that online reportsmeet the terms of the statute, any facility reportinga CERCLA rel ease through an online report al so should
report the rel ease by telephonein a manner conforming to the requirements of the regulations.

EPA has stated that, while all concurrent releases of the same substancesfrom a facility must be aggregated to determineif an
RQ has been exceeded, the person in charge of afacility need not report each individual release separately, such that one report
could sufficefor individual releases from multiple pieces of equipment within a facility. The notice providesas an example an
operator reportingin asingle notification “ multiple concurrent RQ releases. . . occurring at variousparts of a contiguousplant or
installation on contiguousgrounds under common ownership (e.g., at achemical manufacturing plant or an oil refinery).”44

38See Reportable Quantity Rule, 50 Fed. Reg. at 13,462.

393ee Reportable Quantity Rule, 50 Fed. Reg. at 13,462-63.

40See United Satesv. Carr, 880 F.2d 1550, 1554 (2d Cir. 1989) (holding that knowledgeof release by maintenanceforeman supervising drum
disposal triggered notification requirement).

411 re Morton International, Inc., 1997WL 821128 (EPA), Docket No. EPCRA-V11-96E-218 (Dec. 12, 1997).

420ffi ceof Regul atory Enforcement, UnitedStatesEnvironmental ProtectionAgency, EnforcementResponsePoli cyfor Sections304,311and
3120ftheEmergencyPlanningandCommunity Right-to-K nowA ctandSection103oftheComprehensiveEnvironmental Response,Compen-
sationand LiabilityAct,” 11-12 (Sept. 30, 1999) (“ Enforcement Policy”).

43See In re BF. Goodrich, 1998 WL 289247 (EPA), Docket No. EPCRA 002-95 (Apr. 29, 1998). The decision specifically rejects the com-
plaint’ scitati onofal5-minutestandard,notingthatneitherCongressnorEPA i nitsregul ationsdefines‘ immediate,” andthevarietyof possible
rel ease scenariosdictatesthat the term be interpreted“ in this and many other cases. . . by referenceto circumstances.”

44N otification RequirementsRule, 50 Fed. Reg. at 13,459.
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5.15 REPORTING"CONTINUOUS RELEASES”

CERCLA grantsrelief from the release notification requirements for hazardous substance releases that are “continuous’ and
“stablein quantity and rate.” Notice of releasesmay fall under the reduced reporting requirements if:
» thereleasesare continuousand stablein quantity and rate; and
 thepersonin chargehas notified the NRC of thereleasefor a period sufficient to establishthe continuity, quantity and regu-
larity of therelease.

CERCLA 8103(f)(2), 42 U.S.C. 89603(f)(2). In addition to regulations at 40 CFR §302.8 implementing the continuousrel ease
reporting requirements, EPA has published a guide for facilities reporting continuousrel eases®

5.15.1 Definition of*Continuous”

EPA defines continuousrel easeto mean “arelease that occurswithout interruption or abatement, or that is routine, anticipated
and intermittent during normal operationsor treatment processes.” 40 CFR 8302.8(b). Examplesinclude:

» productionof abatch of a substanceat the sametime every week,

» dtartup of a machineevery workday morning and its shutdown every workday evening, and

» useof ahazardoussubstanceat afacility every day or at the sametime every week.

A hazardous substance release al so may be continuousif it occurs during a processthat is run infrequently but at anticipated
intervals that depend on market demand for a product.Variable, unanticipated, or episodic rel easesare not covered by the defini-
tion of continuous. Examplesinclude:

» releasesassociated with accidents,

 releasesassociated with emergency shutdowns, and

+ releasesassociated with pipe rupture46

5.15.2 Definition of* Stable in Quantity and Rate”

The regulations define areleasethat is stablein quantity and rate to mean “areleasethat is predictable and regular in amount
and rate of emission.” 40 CFR §302.8(b). The rule preamble specifiesthat predictability and regularity do not equate to unifor-
mity .47

5.15.3 Reporting Requirements for Continuous Releases

The regulations require an initial telephonecall to the NRC and, if EPCRA reporting is applicable, to the SERC and LEPC 48
The telephone notification should identify the release as “continuous’ and announce the intent to report under the continuous
release provisions. The notice must include:

» thenameand location of the facility or vessel; and

» thenameand identity of the hazardous substance being rel eased.

Within 30 days of the telephone notification, initial written notification must be made to the appropriate EPA Regional Office,
aswell asthe SERC and L EPC. EPA Regional OfficesareidentifiedinAppendix C. Liketheinitial noticeby telephone, theinitial
written notification must identify the intent to report under the continuousrel ease provisions. Theinitial written notification must
provide basic identifying information, including information regarding the populationin the area of the release and information
on the normal range of the release. 40 CFR §302.8(€). The normal range is defined to include all the releases (in pounds or kilo-
grams) of a hazardoussubstancereported or occurring over any 24-hour period under normal operating conditionsduring the pre-
ceding year, aslong as those rel eases are both continuousand stablein quantity and rate. 40 CFR §302.8(b).

No new measurements are required to establish the normal range. The normal range is determined by the person in charge
based on the professional judgment of the facility engineering staff, the operating history of the facility, experience with the oper-
ating equipment and processes, and any existing data.4°

45 Office of Emergency and Remedia Response, United States Environmental Protection Agency, “ Reporting Requirements for Continuous
Rel easesof HazardousSubstances,A GuideforFacilitiesonCompliance” (1997). TheguideisavailablefromEPA’ swebsitefortheSuperfund
program, at (http://www.epa.gov/superfund/action/guidance/index.htm).

465ee “Reporting Continuous Releases of Hazardous Substances,” 55 Fed. Reg. 30,166, 30,169-70 (July 24, 1990) (“Continuous Release
Rule”).

47ContinuousRelease Rule, 55 Fed. Reg. at 30,170-71.

48For additional informationon EPCRA releasereporting requirements, see Section 6.

49See 40 CFR §302.8(e) and ContinuousRelease Rule, 55 Fed. Reg. at 30,174.
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Within 30 days of the one-year anniversary date of the initial written notification, the person in charge must evaluate the
reported releases and submit a one-time follow-up report to the appropriate EPA Region (but not the SERC or LEPC). 40 CFR
§302.8(f).

5.15.4 Changein Source,Composition, orVolume

If thereis any changein the source or composition of the release, the releaseis considered a new release. The required initial
telephoneand written notifications must be madein order for the rel easeto qualify as a continuousrel ease. 40 CFR §302.8(g)(1).

If a release exceeds the upper bound of the reported normal range, the release must be reported as a statigtically significant
increase (SSl), defined as any “increasein the quantity of the hazardous substance rel eased that exceedsthe upper bound of the
reported normal range.” Notice of a SSI must be provided to the NRC, SERC, and LEPC as soon as the person in charge has
knowledge of the release. The notification may be madeinitialy by telephoneand followed up by awritten notification within 30
days. 40 CFR 8302.8(b)(g)(2) and (h).

All change notices must include a signed certification statement and the case number assigned by the NRC. 40 CFR
§302.8(0)(4)

5.15.5 Annual Evaluation

The personin charge of the facility or vessel must evaluate each hazardous substancerel ease annually to determineif changes
have occurred in the information submitted in the initial written notification, the follow-up notification or in a previous change
notification, but no routineannual reportis required. 40 CFR 8302.8(i).

5.16 “FEDERALLY PERMITTED” RELEASES

The provisionin CERCLA requiring reports of rel eases specifically excludesareleasethat is “afederally permitted release.”
CERCLA 8103(a), 42 U.S.C. 89603(a). The term “federally permitted” is in some ways a misnomer, because the exemption
appliesto permitsand authorizations under six federal statutesand under state statutesauthorizing certain oil and gasindustry and
water well injection practices. The following releasesare considered federally permitted and therefore not reportableunder CER-
CLA (or EPCRA):

e Clean Air Act (CAA): any emissioninto the air subject to a permit or control regulation under (1) new source perfor-
mance standardsin CAA 8111, (2) standardsto control hazardousair pollutantsin CAA 8112, (3) requirements for preven-
tion of significant deterioration of air quality intitle | part C, (4) plan requirements for nonattainment areasin title | part D,
or (5) state implementation plans submitted in accordance with CAA §110 and not disapproved by the EPA, and (6) any
schedule or waiver granted, promulgated, or approved under any of the CAA sections. CERCLA 8101(10)(H), 42 U.S.C.
§9601(10)(H).

» FederalWater Pollution Control Act or CleanWater Act (CWA): dischargesin compliancewith a National Pollut-
ant Discharge Elimination System (NPDES) permit;30 dischargesin compliancewith alegally enforceable CWA §404 per-
mit for the discharge of dredged or fill material, CERCLA 8§101(10)(D), 42 U.S.C. §9601(10)(D); and the introduction of
any pollutant into a publicly owned treatment works when the pollutant is specified in and in compliance with applicable
pretreatment standardsof CWA §307(b) or (¢) and enforceabl e requirementsin a pretreatment program submitted by a State
or municipality for Federal approval, CERCLA 8101(10)(J), 42 U.S.C. 89601(10)(J).

e Marine Protection, Research and Sanctuaries Act: any release in compliance with a legally enforceable ocean
dumping permit. CERCLA §101(10)(F), 42 U.S.C. §9601(10)(F).

» Solid Waste Disposal Act: areleasein compliancewith alegally enforceable final permit for a hazardouswaste treat-
ment, storage or disposal facility, when such permit specifically identifies the hazardous substances and makes such sub-
stances subject to a standard of practice, control procedure or bioassay limitation or condition, or other control on the
hazardous substancesin such rel eases. CERCL A §101(10)(D), 42 U.S.C. 89601(10)(D).

« Atomic Energy Act: any release of source, special nuclear, or by-product material in compliancewith alegally enforce-
ablelicense, permit, regulation, or order. CERCLA 8101(10)(K), 42 U.S.C. §9601(10)(K).

50See 42 U.S.C. §89601(10)(A). Also federally permitted under the aegis of the NPDES permit program are (1) dischargesresulting from cir-
cumstances identified and reviewed and made part of the public record with respect to the issuance or modification of a NPDES permit and
subject to a condition of the NPDES permit, and (2) continuous or anticipated intermittent discharges from a point source, identified in a
NPD ESpermitorNPDESpermitapplication,whicharecausedbyeventsoccurringwithinthescopeofrel evantoperatingortreatmentsystems.
See CERCLA 8§101(10)(B) and (C), 42 U.S.C. §9601(10)(B) and (C).
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» Safe Drinking Water Act: any injection of fluids authorized under federal underground injection control programs or
state programs submitted for federal approval, and not disapproved by EPA. CERCLA 8101(10)(G), 42 U.S.C.
§9601(10)(G).

» State Statutes: any injectionof fluidsor other material sauthorized under applicablestate law (i) for the purpose of stim-
ulating or treating wells for the production of crude cil, natural gas, or water, (ii) for the purpose of secondary, tertiary, or
other enhanced recovery of crudeoil or natural gas, or (iii) which are brought to the surfacein conjunctionwith the produc-
tion of crudeoil or natural gas and which are re-injected.

Releases of hazardous substancesin amounts greater than those authorized by federal or state permits, or by other regulatory
controlsor standards, must be reported to the applicable government agenciesas stipulated in those permitsor regulations. Once
the amount rel eased exceedsthe amount authorized to be released by an amount that is equal to or greater than the RQ, and if no
other exclusion applies, the release should be reported to the NRC and, when applicable, to the SERC and LEPC under EPCRA.
See Chapter 6 for additional information on EPCRA reporting.

5.16.1 EPA Statements Regarding the Scope of the Federally Permitted Releases Exclusion

EPA issued an advance notice of proposed rulemaking in 1983 soliciting comments on the scope of the federally permitted
release exclusion, a proposed rule in 1988, and a supplemental notice clarifying the proposal in 1989.51 EPA has not, however,
adopted regul ations to implement the exclusionbeyond referencesto the terms as defined in the statute. InApril 2002, EPA issued
two noti ces providing guidance on the interpretation of the federally permitted rel easesexclusionfor certainair emissions2 The
two guidance documentsregarding air emissionsare reprintedinAppendix E and are discussedin detail in 5.16.2.

EPA’s statementsabout the scope of the exclusionin the proposal noticesand intheApril 17 andApril 23 guidance documents
provide evidence of how EPA may interpret the scope of the exclusionin any enforcement action; however, they should not be
treated asif they had the effect of regulations. The documentsare not regulations, and there is some authority from judicial deci-
sions suggesting that EPA’sinterpretation of the exclusion may not be definitive.>3 Legidative history of the exclusion also may
provide some guidance>*

Questionsabout the scope of the exclusion should be referredto legal counsel.

5.16.2 EPA Guidance Documents on Reporting Releases to Air

The CERCLA legidative history that discusses the federally permitted release exclusion acknowledges that CAA emission
controlswork through a variety of means, including express emission limitations, technol ogy requirements, operationa require-
ments, work practices, or other control practices>® EPA citesthat legidative history in theApril 17 Guidancewhen discussingthe
limitationsof the Guidance:

Thisguidanceisintendedfor you to use as a general guideto determine, on a case-by-case basis, whether an air
release of a hazardoussubstancequalifiesas afederally permitted release.Y ou should consider any permit lan-
guage as a whole rather than reviewing specific language in isolation and also look at all applicable control

51 Notifi cation Requirements; Reportable QuantityAdjustments,” 48 Fed. Reg. 23,552 (May 25, 1983); “ Reporting Exemptionsfor Federally
PermittedRel easesof HazardousSubstances,” 53Fed.Reg.27,267(July19,1988);and" ReportingandLiabilityExemptionsforFederal |y Per-

mitted Releasesof Hazardous Substances,” 54 Fed. Reg. 29,306 (July 11, 1989).

52 “ GuidanceontheCERCL A Section101(10)(H) Federal lyPermittedRel easeDefinitionforCertainAirEmissions,” 67Fed.Reg.18,899(A pril

17, 2002) (“April 17 Guidance’); “Guidance on the CERCLA Section 101(10)(H) Federally Permitted Release Definition for Clean Air Act
‘Grandfathered’ Sources,” 67Fed.Reg.19,750(April 23,2002)(“ April23Guidance”).TheA pril 17GuidanceandA pril 23Guidancewerei ssued

pursuant to settlement of alawsuit filed by APl and a number of affiliated trade associations in the Court of Appeals for the District of Columbia
Circuitchallenging"interimguidance” onfederal lypermittedrel easestoai rthatEPAi ssuedinDecember1999. “ InterimGuidanceDocumentson

the CERCLA Section 101(10)(H) Federally Permitted Release Definition for CertainAir Emissions,” 64 Fed. Reg. 61,613 (Dec. 21, 1999). The
December 1999 “interim guidance” was suspended and, in effect, withdrawn soon after the trade associationsfiled their lawsuit.

53Kelley v. Environmental Protection Agency suggeststhat EPA lacks authority under CERCLA to issue a regulation interpreting the federally
permittedrel easeexclusion. In Keley, the U.S. Circuit Court of Appeals for the District of ColumbiaCircuit held that Congress|eft the determi-
nationofissuesofliabilityundersections106and107of CERCL Atothecourts,and,therefore,didnotexplicitlyorimplicitlyauthorizeEPAto

i ssue substantive regulations to determinewhen a secured creditor could incur CERCLA liability as an owner or operator. 15 F.3d 1100, 1106
(D.C.Cir. 1994), reh’ ddenied, 25 F.3d 1088 (D.C.Cir. 1994), cert. denied, American BankersAss nv. Kdley, 513 U.S. 1110, 115 S.Ct. 900, 130
L.Ed. 2d 784 (1995). Becausethe federally permittedrel ease exclusioncan be central to a determination of liability, EPA arguably lacksauthor-
ity to promulgate a rule defining federally permitted release. The D.C. Circuit Court aso specifically held, on rehearing Kelley, that a court
wouldnotaccordEPA’ sinterpretati onsoni ssuesof iabilitythekindof deferenceacourtnormal lyaccordsagencyinterpretationswhenCongress
hasdel egatedadjudicatoryfunctionstotheagency. Kelleyv.EPA,25F.3d1088,1091-92(D.C.Cir.1994). Thedecisionrejectstheapplicability

of Chevron deferenceto the EPA’sinterpretation, referring to the formulation in Chevron USA Inc. v. Natural Resources Defense Council, Inc.,

467 U.S. 837,104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), under which an agency has significant|atitudein interpreting terms of a statute.

Copyright American Petroleum Institute
Provided by IHS under license with API
No reproduction or networking permitted without license from IHS Not for Resale



24 API| BULLETIN E4

requirementsin order to determinewhether, taken together, they subject arel ease of a hazardoussubstanceto a
relevant CAA permit or control regulation.56

The April 17 Guidance addressesthe following issuesrelated to federally permitted releasesto air: rel eases exceeding permit
limits(5.16.2.1); permit or control limitson volatileorganic compoundsand particul ate matter (5.16.2.2); permit or control limits
on nitrogen oxides (5.16.2.3); treatment of minor sources of air emissions(5.16.2.4); waivers (5.16.2.5); accidentsand malfunc-
tions (5.16.2.6); and start-up and shut-down operations (5.16.2.7). The April 23 Guidance addresses grandfathered sources
(5.16.2.8).

5.16.2.1 Releases Exceeding Permit Limits and Control Regulations

EPA doesnot consider areleaseof ahazardoussubstancethat isin excessof limitsset by a CAA permit or control regulation to
be a federally permitted release>” Accordingly, a release of a hazardous substance that exceedsthe limits of a permit or control
regulation is subject to reporting requirementsif the amount released that isin excessof that permit or control regulation or permit
also equalsor exceedsthe RQ. In support of thisconclusion, EPA citesan EPA Environmental A ppealsBoard (EAB) decisionthat
rejected the argument that arelease” subject to” acontrol requirement wasafederally permitted release, eventhough it was out of
compliancewith the control requirement.>8

5.16.2.2 Permitor Control Limits onVolatile Organic Compounds and Particulate Matter

The definition of federally permitted release cites requirements that limit emissionsof specific hazardousair pollutantsand of
criteriapollutants, such as volatile organic compounds (V OCs) and particulate matter (PM). Permitsor control regulations limit-
ing emissionsof VOCsand PM may not list the specific CERCLA hazardous substancesthat are part of the controlled emission
stream. In such a case, theApril 17 Guidanceindicatesthat the facility operator should consider whether the federally enforceable
CAA permit limit or the applicable control regulations have the specific effect of limiting or eliminating the release of the desig-
nated hazardous substance, or EHS in the case of EPCRA reporting. TheApril 17 Guidance suggests several criteriato takeinto
account in making that determination:

» Theterm of thefederally enforceablelimits: The guidance suggeststhat short term limits, includingthoseforVOCs or PM, are

more likely to minimizethe possibility of a substantial release of a hazardoussubstanceor EHS.

» Other evidence that the federally enforceable limitswould havethe specific effect of limiting or eliminating the release of a
hazardous substance or EHS: The guidance suggests that information in the permit application or applicable regulation
(including supporting materials such as preambles, technical background documents, or details in the permit application
that arereferencedin the permit) that clearly showsthat the federally enforceableV OC or PM limits havethe specific effect
of limiting or eliminating the release of a hazardoussubstanceor EHS would bol ster an argument for finding areleaseto be
afederally permitted release>®

5.16.2.3 Permit or Control Limits on Nitrogen Oxides

With respect to emissionsof NO and NO,, that are subject to permit limitsand control regulations designed to limit emissions
of NOy, theApril 17 Guidanceindicatesthat the NOy permit limitsare sufficient to meet the federally permitted rel ease definition
for NO and NO,.60

EPA also has announced apolicy that providessomerrelief from rel ease notifi cation requirements for combustion sources, such
as engines and flares, that otherwise would have to report releases of relatively low levels of NO, as continuous releases (See
5.15). The April 17 Guidance announcesthat EPA agrees with commentsit recelved asserting that the 10-Ib. RQ for reporting

54See Senate Rep. 848, 96th Cong., 2d Sess. 46-50 (1980). Judicial decisionson the scope of the exemption have construed it narrowly. See
Mardan Corp. v. C.G.C. Music, Ltd., 600 F. Supp. 1049, 1054 (D.Ariz. 1984) (limiting exemptionto terms specified for releasesfrom RCRA-
permittedfacilities); ReadingCo.v.Philadel phia,823F.Supp.1218,1230-31(E.D.Pa.1993)(decliningtoreadexemptionascoveringrel eases
of PCBsfromtransformersbasedonauthorizationtousetheminnon-total l yencl osedmannerunder T SCA becausecompliancewithT SCAnot
equivaent to obtaining a RCRA permit); Idaho v. Hanna Mining Co., 699 F. Supp. 827, 831-32 (D. Idaho 1987) (limiting exemptionto point
source dischargesunder NPDES permit); and United Statesv. United Nuclear Corp., 814 F. Supp. 1552, 1565 (D. N.Mex. 1992) (holding that
tailings seepage was not federally permitted by state license, even though agency staff were aware of seepage, because it was not specifically
authorized by the permit).

55See Senate Rep. 848, 96th Cong., 2d Sess. 49 (1980).

S6April 17 Guidance, 67 Fed. Reg. at 18,901.

STApril 17 Guidance, 67 Fed. Reg. at 18,902.

58See In re Mobil Oil Corp., EPCRAAppeal No. 94-2, 5 EAD 490, 508, 1994WL 544260 (EAB, Sept. 29, 1994).

S9April 17 Guidance, 67 Fed. Reg. at 18,902.

60A pril 17 Guidance, 67 Fed. Reg. at 18,902.
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releasesof NO and NO, isunreasonably low for certain NO rel eases. TheAgency supportsadoption of an administrative report-
ing exemption for those releases’! and has published a notice announcing exercise of enforcement discretion for such releases.
According to the notice, until EPA compl etesaction on an administrative reporting exemption for NOy emissions, or until it pub-
lishes a notice stating otherwise, EPA will exercise discretion not to enforce against facilities for failureto report air rel eases of
NO and NO, that would otherwisetrigger a requirement to notify. The policy of enforcement discretionwill not apply in the case
of releasesthat are the result of an accident or malfunction.62

5.16.2.4 Minor Sources of Air Emissions

A significant number of small sourcesof air emissionsdo not have CAA permitsbecausetheir emissionsfall below athreshold
for permittingset by regulations. TheApril 17 Guidanceindicatesthat arel easein compliancewith afederally enforceable thresh-
old, including releasesthat comply with technol ogy requirements, operational reguirements, work practices, or other control prac-
tices, are federally permitted rel easeswhen the threshold limits or eliminatesthe release of the hazardoussubstanceor EHS83

Releases of HAPs such as benzenefrom area sources of hazardousair pollutants (HAPs), those that do not have a potential to
emit 10 tons per year or more of a single HAP or 25 tons per year of a combination of HAPs, would be federally permitted
releases as long as the rel easesremain bel ow that threshold. For example, arel ease of benzenefrom a glycol dehydrator in com-
pliancewith the area sourcethresholdin the national emission standardsfor hazardousair pollutantsfrom oil and natural gas pro-
duction facilities would be a federally permitted rel ease. 84

A similar result appliesin the case of federally enforceable threshol dsadopted under a state implementation plan (SIP) for cri-
teriapollutants. A release of a hazardous substance or EHS from the normal operationsof a minor source in compliancewith a
regulation in a SIP setting a threshold for imposition of permitting or other control requirements will be considered a federally
permitted release. The EPA guidance suggests that releases of nitrogen oxides or sulfur dioxide from an internal combustion
engine meeting the threshold for exemption from permitting under a state regulation incorporated in a SIP could be federally per-
mitted rel eases.

For example, the New Mexico Air Quality Bureau (“NMAQB”) limits small sourcesto de minimis emission rates of 10 tons
per year of criteriapollutantsand oneton per year of lead, and Colorado exemptsfrom permit requirements sourcesemitting up to
25 tons per year 85 Emissions authorized by such exemptions from permit requirements should qualify as federally permitted
releases. Releasesfrom a minor source authorized by a control regulation but not required to obtain an individua permit, such as
asmall source authorized by Texas “ permit by rule” regulations, also could be federally permitted rel eases56

The April 17 Guidance emphasizesthat the area source and minor source thresholds generally do not control unanticipated
releases such as accidentsor malfunctions. EPA, therefore, would not consider RQ rel easesthat are not part of afacility’s normal
operations, such as unanticipated rel easesand those caused by accidentsand malfunctions, to be federally permitted rel eases 7

5.16.2.5 Waivers

EPA has published only one exampleof areleasethat isfederally permitted becauseit is subject to a scheduleor waiver granted
under a SIP, new source performance standards (N SPS), hazardousair pollutant source standards, prevention of significant deteri-
oration requirements, or plans for attainment of air quality standards. The Guidance cites as an examplea releasein compliance
with a waiver from NSPS to alow use of aternative innovative technology, or with a schedule for complianceimposed if the
aternative technology does not reduce emissionsthat equal or exceed the NSPS.68

5.16.2.6 Accidents and Malfunctions

EPA generally considers releases of an RQ of a hazardous substance arising from an accident or malfunction a reportable
release, evenwhen the rel ease occursfrom afacility that i s operating consi stent with an accident and malfunction plan required by

61April 17 Guidance, 67 Fed. Reg. at 18,900.

62 April 17 Guidance, 67 Fed. Reg. at 18,904.

63April 17 Guidance, 67 Fed. Reg. at 18,903.

64 See 40 CFR 863.760.

65TheNM A QBregulati onrequiressourcesexceedi ngtheexempti onlimittoregi sterwiththeNM A QB andinsomecasessubmitapermitappli-
cation. 20N.M.Admin.Code82.73.200. Coloradorequirespermitapplicationsforsourcesabove25tonsperyear;bel owthatlevel itrequires
asourceto filean “ Air Pollutant Emission Notice,” and very small sources (lessthan two tons/year, or one ton/year in nonattainment areas) are
exemptfromthatnoticerequirement. 5Colo.CodeRegs.1001-5,RegulationNo.3,811.D. Reg.3al soincludessomespecificstandardsinindi-
vidual exemptions. Petroleum industry flares are exempt if burning natural gas with a concentration of hydrogen sulfide (“H,S") below 500
ppmw and total uncontrolledemissionsof any pollutant of lessthan 5 tons per year.

66See Permitsby Rule, 30Tex.Admin Code Ch. 106.

67April 17 Guidance, 67 Fed. Reg. at 18,903.

68April 17 Guidance, 67 Fed. Reg. at 18,903.
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aCAA permit or control requirement. In In re Borden Chemicalsé& PlasticsCo.,89 an EPAAdministrative Law Judge concluded
that a release from an emergency relief valveat afacility operating consistent with an accident and malfunction plan required by
national emission standardsfor hazardousair pollutants(NESHAP) was not federal ly permitted becausethe NESHAP regulation
did not control the discharge.

The EPA guidance, however, suggeststhat it is possible that some rel eases from facilities operating under accident and mal-
function plans could qualify as federally permitted releases. EPA statesthat the wide variety of approachesto emission controls
and standards under the CAA may create “unusual circumstances’ in which such a release could qualify for the exclusionfrom
reporting requirements.Although the guidance does not provideany examplesof what those* unusual circumstances’ could be, it
leavesthe door open to consideration of an argument for an exemption in the case of circumstances that are not identical to those
inlnreBorden

5.16.2.7 Start-up and Shut-down Operations

EPA’spolicy on releases subject to a start-up and shut-down plan is similar to its policy on rel easesfrom operationsconsistent
with an accident and malfunction plan. EPA believes that the start-up and shut-down plan should include federally enforceable
proceduresto limit or control the rel eases during the start-up and shut-down operationsbefore rel eases occurring from operations
consistent with that plan would be considered federally permitted rel eases. Rel eases during such operationsthat are exempt from
CAA regulation, or otherwisenot subject to emission limitsor other controls, would not qualify as federally permitted rel eases.”

5.16.2.8 Grandfathered Sources

EPA has stated that generally releasesfrom grandfathered sources, emission sourcesin existencewhen the CAA was enacted
and not subsequently modified, do not qualify as federally permitted rel eases. To the extent that rel easesfrom such sources, how-
ever, are subject to applicablepermit or control regulations, such asNESHAPS, limitsor controlsin astate’ sfederally enforceable
plan to attain air quality standardsor a SIP (including minor source thresholds), the releases may qualify as federally permitted
releases.

5.17 ENFORCEMENT PROVISIONS

Section 103 of CERCLA providesfor criminal penaltiesfor failureto report a release of a hazardous substance or for know-
ingly submittingfalse or misleadinginformation. The statute callsfor finesto be set in accordancewith the criminal code and for
imprisonment of up to threeyears (five yearsfor subsequent convictions).

Section 109 of CERCLA providesfor civil penatiesof up to $25,000 per incident for violation of the section 103 notification
requirements. Section 109 also providesfor Class || Administrative penaltiesof up to $25,000 per day for each day during which
the violation continues. Subsequent violationsmay be fined up to $75,000 per day.

690rder Granting Partial Accel erated Decision Concerning Liability, 1993WL 70228 (EPA), Docket No. EPCRA 003-1992 (Feb. 18, 1993).
70 April 17 Guidance, 67 Fed. Reg. at 18,903.
7LApril 17 Guidance, 67 Fed. Reg. at 18,904.
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6 Reporting Requirements under the Emergency Planning and Community Right-to-
Know Act (EPCRA)

Release reporting requirements in EPCRA of concern to oil and gas operations are in EPCRA section 304, which establishes a
programwith many similarities to the CERCLA releasereporting programs, but requiresthat rel easesbe reported to state and local
authorities instead of to the NRC. This chapter provides a limited discussion of other EPCRA reporting provisions for identifying
the presenceof certainchemicalsin afacility’s operations instead of their release, specifically requirementsin EPCRA 88302, 311
and 312.72

6.1 KEY DEFINITIONS FOR EPCRA PROGRAMS
6.1.1 Extremely Hazardous Substance andThreshold Planning Quantity

EPRCA defined a new category of hazardous substance, the extremely hazardous substance or EHS. EHSs are intended to be
chemicalsthat cause serious, irreversible health effectsfrom accidental releases. The list of over 300 chemicalsidentifiedas EHSs
isin AppendicesA and B of 40 CFR Part 355, and in EPA’s List of Lists.”® The Appendicesto the Code of Federal Regulations
lists EHSs alphabetically by name and by CAS Registry Number. The Lists of Listsisin numberical order by CAS number, but
includesan index by chemical name. Usersof either document should consult current editionsof the Federal Register for updates.

Threekinds of reporting requirements apply to EHSs. First, EPCRA establishes an RQ for each EHS and requiresafacility to
notify the SERC and the community emergency coordinator for the LEPC of any RQ release of an EHS or a CERCLA hazardous
substance. Second, any facility that containsan EHS in excess of the threshold planning quantity (TPQ), identifiedin the regula-
tionsand in the List of Lists, must notify the appropriate SERC that it is subject to the emergency planning requirements of Sub-
chapter |.74 Third, EPCRA requiresfacilities to submit certaininitial notifications and annual inventory reports on EHSs present
intheir operations. The reporting quantity isthe TPQ or 500 pounds, whichever islower.

Obvioudy, not all of the more than 800 CERCLA hazardoussubstancesare EHSs. The facility operator should take note, how-
ever, that not all EHSs are CERCLA hazardous substances. For example, sulfur dioxideis an EHS with a TPQ and RQ of 500
pounds; however, it isnot a CERCLA hazardoussubstance.Therefore, afacility operator with an RQ releaseof sulfur dioxidethat
isnot afederally permitted rel easewould report the releaseto the SERC and L EPC, but not to the NRC.

6.1.2 Definition of Facility

The EPCRA regulations confusingly offer different definitionsof “facility” for the different reporting programs, and all of the
EPCRA program definitions differ from the one governing CERCLA reporting.”> The EPCRA regulations for release reporting
define“facility” asfollows:

Facility meansall buildings, equipment, structure[s], and other stationary itemsthat are located on asinglesite
or on contiguous or adjacent sites and which are owned or operated by the same person (or by any person
which controls, is controlled by, or under common control with, such person). Facility shall include man-made
structuresin which chemical sare purposefully placed or removed through human means such that it functions
as a containment structure for human use. For purposes of emergency release notification, the term includes
motor vehicles, rolling stock, and aircraft.’®

40 CFR 8355.20. Theregulationsfor the EPCRA section 311 and 312 hazardous chemical reporting program (See 6.7) include
the following additional term:

Facility shall include man-made structuresas well as all natural structuresin which chemicalsare purposefully
placed or removed through human means...

72 Requirementsfor toxic chemical release reporting under EPCRA section 313 do not apply to E& P operations. See 1.3.

73TheL istofListsisavail ableonlinefromEPA’ sChemi cal Emergency PreparednessandPreventi onOffi ce(http://www.epa.gov/ceppo/) byfol -
lowingthe linksfor databasesand softwareto the site offering EPA databasesand software.

74T hefacility operatorshoul dtakecarenottoconf usetheEPCRA threshol dpl anningquantitywiththe® threshol dquantity” thattriggerscertain
obligationsfor risk management planning under Section 112(r) of the CleanAirAct. See40 CFR Part 68 andAPI Publication761, Model Risk
Management Plan Guidancefor Explorationand Production (E& P) Facilities, 2d Ed. (June 1998), for additional informationon Risk Manage-
ment Program requirements.

75The “facility” definition for the EPCRA section 313 toxic chemical release reporting program, not discussed in the text, excludesthe refer-
ences to “man-made structures’ and “natural structures’ for chemical storage and specifies: “A facility may contain more than one
establishment.” 40 CFR §372.3. The rule defines establishment as “an economic unit, generally at asingle physical location, where businessis
conducted or where servicesor industrial operationsare performed.” 1d.

7640 CFR §§355.20 and 370.2.
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40 CFR 8370.20. The preambleto the rule does not explain the difference between the definition for emergency planning and
releasereportingin Part 355 and for hazardous chemical reportingin Part 370.77

6.1.2.1 The"Facility” Definition and Subsurface Structures

The referenceto “natural structures’ in the Part 370 definition and the discussion of “ Subsurface Operations’ in the preamble
to the rule adopting the definition raised a question about whether a naturally occurring oil and gas reservoir was a “ structure”
qualifying as a “facility” for hazardous chemical reporting. An October 25, 1990, letter from EPA to the American Petroleum
Institute clarified the rule, concluding that oil depositsare not “structures’ and that drilling and production operationswould not
convert the depositsto “ containment structures” subject to the EPCRA reporting requirements. The text of the letter is reprinted
inAppendix F.

6.1.2.2 The"Facility” Definition and Offshore and OCS Facilities

The CWA and CERCLA specifically define a facility required to report releases as including an “offshore facility.” CWA
§311(a)(11), 33 U.S.C. §1321(a)(11); CERCLA 8101(17),42 U.S.C. 89601(17). The EPCRA “facility” definitionsdo not refer
specifically to offshorefacilities, but they can be interpreted to include offshoreplatforms. A platform arguably includes* equip-
ment, structure]s], and other stationary items... located on asinglesite.”

Some EPCRA reporting requirements, however, may not apply to offshoreand OCS facilities. EPCRA section 311 and 312
hazardouschemical reporting requirement do not apply to OCSfacilities, which are outside of the jurisdiction of SERCs, LEPCs,
and local fire departments. OCS facilities also appear to be excluded from EPCRA section 302 notification and emergency plan-
ning requirements. Offshorefacilities in state waters generally are outside the jurisdiction of fire departments and LEPCs, but
may be subject to the authority of SERCs. Such facilities, for example, may be required to submit EPCRA section 311 and 312
reportsto the SERC, but not to the LEPC or local fire department. In the case of afacility, however, with a TPQ of an EHS that
could, if released, affect an onshore area, an operator should consider whether the notification and emergency planning require-
mentsapply. EPA has not issued guidanceon thisissue, and in cases of doubt a facility operator should consultlegal counsel.

Whether an offshore facility is outside the jurisdiction of SERCs and LEPCs does not appear to affect release notification
requirements. The emergency release notification rule requires notice to “the community emergency coordinator for the local
emergency planning committee of any arealikely to be affected by the rel ease and the State emergency response commission of
any Statelikely to be affected by therelease” 40 CFR §355.40(b)(1). Althoughafacility in statewatersmay be outsidethe juris-
dictionof aLEPC, and an OCSfacility may be outsidethe jurisdiction of both LEPCsand SERCs, the regulations require notice
to the officialsof areasthat could be affected by arelease.

6.2 TRANSPORTATION EXCLUSION

Except for reporting emergency releasesunder EPCRA section 304, the transportation, including the storageincident to trans-
portation, of any substance or chemical is exempt from the requirements of EPCRA. The statute specifies that the exclusion
appliesto the “transportation and distribution of natural gas.” 42 U.S.C. §11047. A facility from which thereis a transportation-
related rel ease can meet the EPCRA section 304 reporting obligations by providing the required information to the 911 operator
or, in the absence of a 911 operator, to the telephone operator. 40 CFR 355.40(b)(4)(ii). No follow-up notifications appear to be
required, although Department of Transportati on regul ations applicableto the mode of transportation (pipeline, motor carrier, rail-
road) may require submission of afollow-up report.”8

Regulations define a “ transportation-rel ated rel ease” to mean:

arelease during transportation, or storageincident to the transportation if the stored substanceis moving under
activeshipping papersand has not reached the ultimate consignee.

40 CFR §355.40(b) (4)ii).

The regulatory definition notwithstanding, not all modes of transport rely on “active shipping papers” EPA question and
answer documents available on the website for the Chemical Emergency Preparedness and Prevention Office may offer some
guidance on when storage beginsand ends for a variety of modes of transportation.”® The online EPA guidance suggestsa broad
definition of transportation by pipeline, citing the definition in Department of Transportation pipeline safety regulations.g0 In a
case of doubt, however, when a facility operator is uncertain whether a release report to the 911 operator will fulfill the EPCRA
section 304 requirements, a prudent operator may chooseto follow a 911 operator report with areport to other local authorities.

77See * Community Right-to-K now Reporting Requirements,” 55 Fed. Reg. 30632 (July 26, 1990).
"8Forexample,see49 CFR pt.191forreportingobligationsfornatural gaspi pelines;49 CFR pt.195,subpt.Bf orreportingobligati onsf orhaz-
ardousliquidspipelines; and 49 CFR88171.15and 171.16 for motor, rail, and air transportation.
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6.3 THE CERCLA PETROLEUM EXCLUSION AND EPCRA

Because the EPCRA release reporting program followsthe CERCLA rel ease reporting program, there was some speculation
soon after EPCRA was enacted that the CERCLA petroleum exclusion could apply to EPCRA 81 EPA is unequivocal in itsview
that the CERCLA petroleum exclusiondoes not apply to EPCRA, and has stated:

[11f extremely hazardous substancesare present in petroleum, those substancesare subject to applicable emer-
gency planning and rel ease notification requirements under [EPCRA] 82

For oil and gas operators, the primary issuelikely will involve arelease of sour crudeoil or natural gas, but not other rel easesof
petroleum that would otherwise be exempt from reporting under CERCLA. The following examplesillustratethe impact of the
absenceof apetroleumexclusionin EPCRA:

» A release of sour crude oil that containsan RQ or more of an EHS such as hydrogen sulfide would be exempt from CER-
CLA reportingto the NRC, but not from the EPCRA requirement to report the release of an RQ of an EHSto the SERC and
LEPC.

» A releaseof crude oil that only contains, as a constituent of the crude oil, an RQ or more of a listed CERCLA hazardous
substance that is not also an EPCRA EHS, such as toluene, would not be reported. The release would be exempt from
CERCLA reporting to the NRC because of the petroleum exclusion. No report would be required under EPCRA because
tolueneis not an EHS.

» A releaseof an RQ of CERCLA hazardous substance, such as toluene solvent, would be reported to the NRC, the SERC
and LEPC, because the petroleum exclusion does not apply to tolueneas a product.

6.4 ELEMENTS OF SECTION 304 REPORTING REQUIREMENTS

Section 304 notification is required when a facility releases an RQ of a hazardous substance or EHS, unless an exemption
applies. RQs are published for CERCLA hazardous substancesat 40 CFR §302.4 in Table 302.4, and for EHSsin 40 CFR Part
355,AppendicesA and B.83

6.4.1 Releases

The EPCRA releasereporting regul ations define “ rel ease” to mean:

any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dump-
ing or disposing into the environment (including the abandonment or discarding of barrels, containers, and
other closed receptacles) of any hazardous chemical extremely hazardous substance, or CERCLA hazardous
substance.

40 CFR §355.20. Asunder CERCLA, the EPCRA notification requirement coversreleasesinto all media.

6.4.2 Mixtures

The EPCRA regulations include a special rule for determining whether a mixture or solution containsa TPQ of an EHS.84 For
purposesof reporting releasesof EHSsor CERCL A hazardoussubstances, the samerule appliesunder EPCRA that appliesunder

"SFor example, EPA has stated that it considersoil pipelinesurgetanksto be part of the pipeline (and so containing material sin transportation),
but tanks at oil terminals(where product is transferredto another mode of transport) to be fixed facilitiescontai ning material sthat are no longer
intransportation. See" Section311/312: TransportationExemptionforBreakout TanksinaPipeline,” October1988M onthlyHotlineReport&

Q&A June 1, 1989, #86, available on the EPA Chemical Emergency Planning and Preparedness Officewebsite at (http://www.epa.gov/oswer/
ceppoweb.nsf/content/g& a..htm).

80T hedefi niti onof pi pelinesi nthehazardous! i qui dpi pel i nesaf ety regul ati onsi ncludes* linepi pe, val ves,andother appurtenancesconnectedto
line pi pe, pumping units, fabricated assembliesassociated with pumping units, metering and delivery stationsand fabricated assembliestherein,
and breakout tanks.” 49 CFR 8§195.2. Theregulations for natural gas pipelinesdefine pipelinesas “all parts of those physical facilitiesthrough
whichgasmovesintransportation,including,butnotlimitedto,pi pe,val ves,andotherappurtenancesattachedtopi pe,compressorunits,meter-
ing stations, regul ator stations, delivery stations, holds, and fabricated assemblies.” 49 CFR 8§191.3.

81See 5.3 on the petroleum exclusion.

82See" Extremel yHazardousSubstancesL i stand T hreshol dPlanningQuantiti es; Emergency Planni ngandRel easeN otifi cationRequirements,”

52 Fed. Reg. 13,378, 13,385 (Apr. 22, 1987) (“EHS/TPQRul€e’).

83 RQs also are publishedin EPA'sList of Lists. The October 2001 List of Listsis available onlinefrom EPA’s Chemical Emergency Prepared-
ness and Prevention Office (http://yosemite.epa.gov/oswer/ceppoweb.nsf/content/index.html) by followingthe links for databases and software
to the site offering EPA databasesand software.

84See 40 CFR §355.30(€).
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CERCLA: if the concentration of the EHS or CERCL A hazardoussubstancein amixtureis not known, the facility operator sub-
mits notice of the releaseif the weight of the entire mixture equal sthe lowest RQ of any constituent of the mixture8>

6.4.3 Exceptionsto the Emergency Release Notification Requirement

No notification is required of a release that otherwisewould have to be reported to the SERC and LEPC if it meets the stan-
dardsfor one of the following exemptions from reporting:

No offsite exposure: Any releasethat resultsin exposureto persons solely within the boundariesof the facility does not
have to be reported. 40 CFR 8355.40(2)(i). This exception differs dlightly from the CERCLA reguirement to report
releasesto the “environment.” See5.11.

Federally permitted release: Any release that would be exempt from the notification requirement under CERCLA asa
federally permittedrel easealso is exempt from EPCRA reporting. 40 CFR 8355.40(2)(ii). Thisexception appliesto releases
of EHSsthat are not CERCLA hazardous substances (such as sulfur dioxide) as well asto releases of CERCLA hazardous
substances.

Continuous releases: Any release qualifying for exemption from reporting under CERCLA because it is continuous
and stablein quantity and rate, as defined by CERCLA regulations at 40 CFR §302.8, also is exempt from reporting under
EPCRA. 40 CFR 8§355.40(2)(iii). Thefacility operator must providethe SERC and LEPC theinitia written notification of
a continuous release and notice of any statistically significant increase, or a change in composition or source that would
qualify areleaseasanew release. See 5.15 regarding the CERCLA exceptionfor reporting continuousrel eases.
Pesticides: The same pesticide exemption applies under EPCRA that appliesunder CERCLA. The EPCRA notification
requirements do not apply to the application of a pesticideregistered under the Federal Insecticide, Fungicide, and Rodenti-
cideAct or to the handling and storage or the pesticideby an agricultural producer. 40 CFR §355.40(2)(iv).

Releases that are not“releases”: EPCRA a so excludesfrom the notification requirement any rel easethat is excluded

- from the definition of “release” in CERCLA. 40 CFR §355.40(2)(v). The CERCLA definition excludes: (A) any release

6.5

6.5.1

which results in exposure to persons solely within a workplace, with respect to which such persons may assert a claim

~ against the employer of such persons, (B) emissionsfrom the engine exhaust of amotor vehicle, rolling stock, aircraft, ves-

sel, or pipeline pumping station engine, (C) certain rel eases of source, byproduct, or special nuclear material from anuclear
incident, as those terms are defined in the Atomic Energy Act of 1954 and (D) the normal application of fertilizer. See 42
U.S.C. 89601(22). See5.12 regarding the workplaceexclusion.

Radionuclides: Severa categories of radionuclide releases also are excluded by the regulations, such as releases occur-
ring naturally from land and someland disturbance activities such as mining, and from certain handling and storage of coal
and coal ash. 40 CFR 8§355.40(2)(vi).

MECHANICS OF NOTIFICATION

Immediate Notification

Immediatenotice of areportablereleaseis requiredto:

the community emergency coordinator for the LEPC for any arealikely to be affected by the rel ease, or thelocal emergency
responsepersonnel if thereis no community emergency coordinator, and
the SERC of any Statelikely to be affected by therelease.

The notice must include the following information to the extent the information is known:

the chemical name or identity of any substanceinvolved in the release,

an indication of whether the substanceis an EHS,

an estimate of the quantity of any CERCLA hazardous substance or EHS that was released into the environment,
thetime and duration of therelease,

the medium or mediainto which the release occurred,

any known or anticipated acute or chronic health risks associated with the emergency and, where appropriate, advice
regarding medical attention necessary for exposedindividuals,

proper precautions to take as aresult of the release, including evacuation (unlesssuch information isreadily available to the
community emergency coordinator pursuant to the emergency plan), and

the name and tel ephone number of the person or personsto be contacted for further information.

40 C.F. R. 8355.40(6)(2). If all of the reportableinformation is not available, the facility owner or operator should not delay
making theinitial call.

85 Section 5.8 of this document discussesthe mixturerule under CERCLA. Seealso EHS/TPQRule, 52 Fed. Reg. at 13,392.
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If the rel ease occurs near a state border or near alarge metropolitan area, morethan one SERC or LEPC islikely to be affected.
If such a case, al must be notified. Because the SERC for Indian Country will be a tribal authority, a facility in or near Indian
Country that could be affected by arelease should ensurethat it notifiesthe designatedtribal authority. 40 CFR §355.20.

6.5.2 Follow-up Notification

The statute and regulations requireafacility owner or operator to providethe SERC and L EPC written follow up noticeas soon
as practicable after arelease. 40 CFR §355.40(6)(3). The notice must includeall the information required by the immediate noti-
fication provisionand certain additional information:

» adescription of actionstaken to respondto and containthe release,

» any known or anticipated acute or chronic health risks associated with the release, and

* if appropriate, advice concerning medical attention givento exposedindividuals.

The regulations do not specify a deadline for the follow-up report; however, EPA’s Enforcement Response Policy authorizes
imposition of penaltiesfor failing to providewritten follow-up noticewithin 7 days after the rel ease.86

6.6 SECTION 302 NOTIFICATION

A key goal of EPCRA is making adequateinformation available so that L EPCswill know which facilitiesto cover in the com-
prehensive emergency response plan they haveto develop under EPCRA section 303.87 Section 302, therefore, requiresany facil-
ity that containsan EHS in excessof the TPQ to notify the SERC in which thefacility islocated of the presenceof the EHS. The
facility also must designate a facility emergency coordinator to participate in the emergency planning process, providethe local
committeewith whatever information that group needsto devisean emergency responseplan; and promptly notify thelocal com-
mittee with jurisdiction over the facility of any relevant changes at the facility as they occur or are expected to occur. 40
CFR8355.30.

Facility ownersand operators should check the list of EHSs against their on-site inventories and determinewhether they have
listed substancesin quantitiesabovethe prescribed TPQ limits. The facilities should take into account temporary activities, such
as workovers and drilling operations, as well as routine production activities. A special de minimisrule appliesfor determining
the amount of an EHS present in amixturefor purposesof the EPCRA Section 302 notice. See 40 CFR 8355.30(€).

Noticeto the SERC and LEPC is due within 60 days of when the EHS isfirst presentin aTPQ. If an EHS present because of
temporary activitiesis no longer present when the notice is due because those activities, such as areservoir fracturing procedure,
are compl ete, the facility must nevertheless provide the proper notice, designate a coordinator, and advise the SERC and LEPC
that the EHS is no longer present in threshold quantities.

6.7 HAZARDOUS CHEMICAL REPORTING (SECTIONS 311 AND 312)

Thetriggersfor hazardous chemical reporting under EPCRA sections 311 and 312 are such that the requirements affect virtu-
aly all E& P operations. Therequirements apply if afacility:
» isrequiredto prepare or have available a Material Safety Data Sheet (MSDS) for a hazardous chemical under the Hazard
Communication Standard adopted by the Occupational Safety and HealthAdministration (OSHA) 88 and
» hasan OSHA hazardouschemical present in threshold quantitiesof 10,000 pounds, or an EHS present in threshold quanti-
ties of 500 pounds or the TPQ, whichever islower.

Because crude oil and most chemicals associated with E& P operations qualify as OSHA hazardous chemicals, the require-
ments affect almost all E& P facilities.

6.7.1 Submitting MSDSs or a List of Hazardous Chemicals (Section 311)

EPCRA section 311 requiresa facility to submit copies of MSDSsfor chemicalspresent at reporting thresholdsto the SERC,
LEPC and local fire department. Thereportingthresholdis 10,000 poundsfor MSDS hazardouschemicals. For EHSsthethresh-
old is set at 500 pounds (approximately 55 gallons) or the TPQ, whichever islower. The regulations specify that when afacility

86Enforcement Policy, at 15.

87See 42 U.S.C. §11003. The statute specifies required elements in the emergency plan, such as identification of facilities that pose a risk
because of the presence of EHSs, likely EHS transportation routes, and facilitiessuch as hospitalsthat are at risk because of their proximity to
the EHSfacilities. Plansalso must include proceduresfor notifying the affected public and evacuation plans. The National ResponseTeam has
published a Hazardous M aterial s Planning Guide, NRT-1 (updated 2001), to aid LEPCsin development of their plans. The publicationisavail-
able on the EPA’s Chemical Emergency Preparednessand Prevention Office website at (http://yosemite.epa.gov/oswer/ceppoweb.nsf/content/
index.html).

885ee 29 CFR §1910.1200.
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determineswhether it containsaT PQ of an EHS, it must aggregate the quantity of the EHS present asacomponentin all mixtures
at thefacility and all other quantitiesof the EHS present at the facility. 40 CFR 8370.28(c). A facility may report chemical mix-
tureseither by submittinginformation on each element in the mixturethat is a hazardouschemical or by submittingan MSDSfor
the mixtureitself.

A facility subject to the MSDS reporting requirements may elect to file alist of the hazardous chemicalsit has on site rather
than the actual MSDS for each chemical. The list must identify the substance by its chemical or common name (as provided on
the MSDS) and must group the listed substancesinto five categories of health and physical hazards: fire, sudden rel ease of pres-
sure, reactivity, immediate or acute health effects, and delayed or chronic health effects.

If afacility elects to submit a list of hazardous chemicals, the LEPC may request, and the facility must make available, the
requested MSDS. Similarly, any member of the public may request a copy of an MSDSfrom the local committee.

6.7.2 Hazardous Chemical Inventory Reporting (Section 312)

On March 1 of each year afacility required to submit an MSDS or alist of hazardous chemicalspresent at the facility alsois
required to submit an emergency and hazardouschemical inventory form to the SERC, LEPC and the local fire department. The
inventory reportsinformation about chemicalspresent during the previouscalendar year. See 40 CFR §8370.25.

The statute established a two-tiered reporting system. The Tier | form, required to be submitted every year, reports aggregate
dataon chemicalsthat fall within the five categories of health and physical hazards. Requiredinformation includes:

» anestimate(in ranges) of the maximum amount of chemicalsfor each category present at the facility at any time during the

preceding calendar year,

» anegtimate(in ranges) of the averagedaily amount of chemicalsin each category, and

 thegeneral location of hazardouschemical sin each category.

TheTier Il Form, required when requested by the SERC, includes chemical -specific information:

* thechemical name or the common name asindicated on the MSDS,

* anestimate(in ranges) of the maximum amount of the chemical present at any time during the preceding calendar year,
* anestimate(in ranges) of the averagedaily amount of chemical present,

 abrief description of the manner of storage,

 thelocation of the chemical at the facility, and

« anindicationof whether the owner electsto withhold confidential businessinformation from disclosureto the public.

Many states havebypassedthe Tier | form entirely and requirefacilitiesto submit the Tier Il form annualy. A facility that has
submitted an inventory form must allow inspections by the local fire department upon request. 40 CFR §370.25(d). The general
public may haveaccessto Tier |1 information by submittingawritten request to either the SERC or LEPC. The regulations, how-
ever, place some limits on responseto the information requestswhen the requested information is not already in the hands of the
SERC or LEPC. See40 CFR §§370.25, 370.40, and 370.41.

6.7.3 Generic Hazardous Chemical Reporting

When EPCRA regulations wereimplemented, the E& Pindustry sought relief from certain reporting standardsbecauseits oper-
ations presented special reporting problems. E& P operationsinvalve thousands of |eases throughout the country with millions of
pieces of equipment on the leases. They employ hundredsof contractors who use awide variety of chemicalsat productionsites
for short periodsof time.

API and other trade associations collaborated to develop generic MSDS chemical listsand generic Tier |1 forms based on cate-
goriesof chemicalslike biocidesinstead of on individual chemicals. The genericformsidentify

 chemical categoriestypically presentin E& P operations,

» physical and health hazardsfor each category,

 typica maximum daily amount, averagedaily amount and number of dayson sitefor each category, and

 typical storagelocationsfor each category.

A significant number of states with E& P operations authorized use of the forms. EPA has agreed that a generic reporting
approach can meet the hazardous chemical reporting requirements of EPCRA. EPA correspondence setting conditions under
which genericreportingis acceptable isreprinted asAppendix G. The genericformsdeveloped by APl and the other trade asso-
ciationsin 1989 are reprintedinAppendix H for referencepurposesonly. A facility operator should consult state officia sregard-
ing standardsfor reporting.

6.8 ENFORCEMENT
Section 325 of EPCRA, 42 U.S.C. 811045, providesfor civil, administrative, and criminal penaltiesfor violations, asfollows:
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» civil pendtiesfor facility ownersor operatorswho fail to comply with the emergency planning requirements,

» civil, adminigtrative, and criminal penalties for owners or operators who fail to comply with the emergency notification
requirements,

« civil and administrative penalties for owners or operators who fail to comply with the hazardous chemical reporting
reguirements,

 civil and administrative penaltiesfor frivolous trade secret claims, and

» criminal penaltiesfor the disclosureof trade secret information.

6.9 CITIZEN SUITS

EPCRA also providescitizens a limited right to sue in federal court to enforce EPCRA provisions. Citizensmay bring suit
against those who fail to comply with the emergency release notification requirements and the hazardous chemical reporting
requirements. Sixty days prior notice must be given to the EPA, the affected State Governor or SERC, and the alleged violator,
and suit may not be brought when EPA diligently is pursuing an enforcement action. See EPCRA 8326, 42 U.S.C. §10046.

State and local governments also havethe right to sue facility ownersor operatorsfor failureto comply with emergency plan-
ning notification or hazardous chemical reporting requirements; SERCs and LEPCs may sue for failureto provide information
required for emergency planning or requested Tier |l hazardous chemical information. See EPCRA 8326(A)(2), 42 U.S.C.
§10046(a)(2).

7 Release Reporting Examples

The following examplesof spillsand rel easeswere devel oped to assist the user of this document in understanding the process
for making reasonabledeterminations on reporting rel eases as required by the CleanWaterAct (CWA), the Comprehensive Envi-
ronmental Response, Compensation and LiabilityAct (CERCLA), and the Emergency Planning and Community Right-to-Know
Act (EPCRA). Asnoted in several of the examples, the decisionto notify (or not notify) is sometimesdependent on professional

* judgment and, in someinstances, may require consultation with legal counsel.

- Theseexamplesaddress only federal requirements under the three statutes, and it should be understood that other federal stat-

- utes(such as pipelinesafety standards), state and local requirements, and applicablerequirementsin permits, may requiresubmis-

~ sion of additional reports. In addition, although some of the examplesmention operationsto clean up arelease after an incident,
they do so only with referenceto how such activities affect rel ease reporting obligations. Recommendations on cleanup obliga-
tionsfollowing arelease are beyond the scope of thisdocument.

EXAMPLE 1—Chlorine Release

Event:

A company uses chlorineto treat the water in the utility cooling system at a natural gas processing plant. Theinjection system
is engineered so that approximately 400 poundsof chlorinegasis maintainedon site. Theinjectionsystemisdesignedto haveno
releases, and no permit appliesto authorizearel easeof chlorinegas. After several monthsof operation, a section of copper tubing
connected to a chlorine gas cylinder breaks, and before the valve on the cylinder can be shut off, approximately 20 pounds of
chlorinegas escapesto the atmospherefrom the cylinder.

Key facts:

1. Chlorine (CAS#7782-50-5) is a hazardous substance under the CWA and a CERCLA hazardoussubstance. It hasan RQ
of 101bs.

2. Chlorineisan EPCRA EHSwith a TPQ of 100 poundsand an EPCRA RQ of 10 |bs.

3. Thefacility maintainsaM SDSfor the chlorinegas.

Analysis of Other EPCRA Reporting Requirements:

1. TheCWA doesnot requireareporttothe NRC becausethe rel easeis to the atmosphere, not to the waters of the United
States.

2. CERCLA requiresthepersonin chargeto notify the NRC because:

a. thereleaseisto the atmosphereand was not wholly contained;
b. thereleaseto the atmosphereis not authorized by a permit or other control regulation; and
c. theamount released exceedsthe CERCLA RQ of 10 |bs.
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3. EPCRA 8304 requires the facility to report thereleaseto the SERC and LEPC for any jurisdiction that could be
affected by thereleasebecause:

a. thereleaseisreportableunder CERCLA; and
b. thereleasewas not contained withinthe boundsof the property.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 requiresthefacility owner to notify the SERC of the presenceof the chemical within 60 days of having chlo-
rine gas onsite because the amount present, 400 pounds, exceedsthe 100-1b. TPQ. The facility also must designate a facility
emergency coordinator to participate with the LEPC in developing any required emergency response plans.

2. EPCRA 8311 and 8312 reporting requirements apply because the amount of chlorineonsite, 400 pounds, exceedsthe 311/
312 reporting threshold for chlorine, the lesser of 500 pounds (approximately 55 gallons) or the 100-Ib. TPQ. EPCRA §311
requiresthefacility to fileaM SDS (or list of chemicals) with the SERC, LEPC, and local fire department within three months
after the chlorineisonsite. EPCRA 8312 requiresthe facility to file the annual inventory report by March 1 for the prior cal-
endar year.

EXAMPLE 2—Release of a Biocide at a Drilling Location

Event:

During adrilling operation the drilling manager decidesto treat the drilling mud with a biocide. Approximately 5,000 pounds
of the biocide, which containsformadehyde and isin liquid form, is delivered to the drilling location. In the processof transfer-
ring the biocide to the mixing tanks, the crew spills approximately 1,000 pounds of the material. Becausethe site of the spill is
inside an earthen dike the material soaks into the ground without leavingthe site. The siteislocated on the Texas coast: the top
eight ft. of soil is predominantly clay, and the depth to groundwater is 100 ft. After forty-fivedaysof drilling, the well is plugged
and abandoned, the drilling rig moves off the site to another location, and the company excavates and disposes of the contami-
nated soil at a permitted offsitedisposal facility.

Key Facts:

1. Formadehyde (CAS#50-00-0) is a hazardous substance under the CWA and CERCLA. It hasan RQ of 100 Ibs.
2. Formaldehydeisan EPCRA EHS with aTPQ of 500 poundsand an EPCRA RQ of 100 Ibs.
3. TheMSDSfor the biocide showsthat it containsformal dehyde in a concentration estimated to be 20 percent by weight.

Analysis of Release Reporting Requirements:
1. The CWA doesnot requireareport tothe NRC becausethe releasedid not reach the watersof the United States.

Note:A report may be requiredin certain areasif the biocide migratesto groundwater, and if the groundwater has a hydrological connectionto
surfacewatersthat are watersof the United States. The operator should consult legal counsel to determinewhether watersof the United States
areinvolved.

2. CERCLA requiresthepersonin chargeto notify the NRC because:

a. thereleasewas not wholly contained (i.e., it soaked into the ground);

b. thereleaseto the groundis not authorized by any permit or control regulation;

¢. theproductionwasteexclusiondoes not apply becausethe rel ease of the biocide occurred before the biocidewas mixed
with the drilling mud (and before the drilling mud was sent downholeand recovered at the surface); and

d. the 1,000 pounds of biocide released to the ground contains 200 pounds of formal dehyde (based on the 20 percent by
weight concentration reported in the MSDS), an amount that exceedsthe 100-1b. CERCLA RQ.

Note: If the material had been delivered in granular form and then recovered after being spilled, it islikely that a CERCLA report would not have
been required because the material waswholly contained.

3. EPCRA 8304 doesnot requirethefacility toreport thereleaseto the SERC or L EPC becauseathoughtherel easehas
to be reportedto the NRC under CERCLA, the releaseresulted in exposureto personssolely withinthe site on which the facil-
ity islocated.

Note: If the soil conditions had been different, making contamination of groundwater a possibility, or if the site of the release had not been
within the earthen dike, the potential for the releaseto move offsite could trigger a requirement to report the rel ease under EPCRA.
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Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 requiresthefacility owner to notify the SERC within 60 days of the biocidebeing brought onsite becausethe
amount of formaldehyde present, based on the 20 percent by weight concentration, is approximately 1,000 pounds, which
exceedsthe 500-1b. EPCRATPQ. Thefacility also must designateafacility emergency coordinator to participatein the LEPC
emergency planning process. The requirement applies even if the rig is on location for fewer than forty-five days and the
chemical isno longer present by the notification deadline.

2. EPCRA 8311 and 8312 reporting requirements apply because the amount brought onsite, 1,000 pounds, exceedsthe 311/
312 reporting threshold for EHSs, the lesser of 500 pounds (approximately 55 gallons) or the TPQ. The amount onsite
exceedsthe 500-1b. TPQ, and the facility is required, within three months after the formaldehyde is onsite, to fileaM SDS (or
list of chemicals)with the SERC, LEPC, and local fire department. Thefacility aso filesthe annual inventory report required
by EPCRA 8312 by March 1 for the prior calendar year.

EXAMPLE 3—Release of Mercury within a Meter House

Event:

A company decidesto replace all mercury meterswith other devicesout of a concern that the meters containing mercury may
be a source of soil contamination if releases were to occur due to well surges or during meter calibration. During change-out
operations, field personnel drain the mercury from the metersinto one-pint containers. Inadvertently, a pumper drops one of the
pint containersinside a meter house, spilling approximately one-half pint of mercury. The meter house has a concretefloor and
the pumper is ableto retrieve the spilled mercury. 4

Key Facts:

1. Mercury (CAS#7439-97-6) is not a hazardoussubstanceunder the CWA.
2. Mercury isa CERCLA hazardoussubstancewith an RQ of 1 pound.

3. Mercury isnot an EPCRA EHS.

4. Mercury isan OSHA hazardouschemical.

Analysis of Release Reporting Requirements:

1. TheCWA doesnot requireareporttothe NRC because mercury isnot a CWA hazardoussubstance.

2. CERCLA doesnot requirethe person in chargeto notify the NRC because the release was wholly contained by the
meter house and the concretefloor.

Note: The release exceedsthe 1-1b. reportable quantity and is not authorized by any permit or control regulation; accordingly, if a meter house
doesnothaveaconcretefl oorthespill mayhavetobereportedtotheNRCunder CERCL A becausetherel easewoul dnotbewhol lycontai ned.

3. EPCRA 8304 doesnot requirethefacilitytoreport thereleaseto the SERC and L EPC becausetherel easeresultedin
exposureto personssolely within the boundariesof the facility.

Note:A noticeto the SERC and LEPC may be required if the meter house does not have a concretefloor and if it is possiblefor the releaseto
result in exposureto persons beyond the boundariesof the facility.

Analysis of Other EPCRA Reporting Requirements:

1. No EPCRA 8302 requirements apply because mercury isnot an EHS.

2. No EPCRA 8311 and 8312 reporting requirements apply because, althoughthe operator has a material safety data sheet for
mercury indicatingthat it is a hazardouschemical under the OSHA hazard communication program, the facility does not have
10,000 pounds of mercury onsite, which isthe 311/312 reporting threshold for a hazardouschemical that is not an EHS.

EXAMPLE 4—Release from a MethanolTank

Event:

Becauseof problemswith freezing wellheadsand flowlines, an operator decidesto install a methanol distribution system. The
system includes a 5,000-gallon methanol storagetank. The transfer hose from the transport trailer to the tank ruptureswhile the
tank is being filled, releasing 1,700 gallons of methanol. The methanol does not all evaporate and some of it flows beyond the
boundariesof the easement wherethetank islocated. Thelocationis not near “watersof the United States.”
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Key Facts:

1. Methanol (CAS#67-56-1) isnot a CWA hazardoussubstance.

2. Methanol isalisted CERCLA hazardoussubstancewith an RQ of 5,000 Ibs.
3. Methanol isnot an EPCRA EHS.

4. Methanol isan OSHA hazardouschemical.

Analysis of Release Reporting Requirements:
1. The CWA doesnot requireareporttothe NRC because methanol is not a CWA hazardous substance.

Note: Evenif the release had reached the waters of the United States, no notice would be required under the CWA because methanol is not a
CWA hazardoussubstance.

2. CERCLA requiresthepersonin chargeto notify the NRC because:

a. thereleaseisto the environment becauseit is not wholly contained; and
b. thereleaseexceedsthe CERCLA RQ.

3. EPCRA 8304 requires the facility to report the releaseto the SERC and LEPC for any jurisdiction that could be
affected by thereleasebecause:

a. thereleaseisreportableunder CERCLA; and
b. thereleaseisnot contained within the boundariesof the facility.

Note: Although the material was spilled from a transport trailer, the transport had reached its final destination; therefore, the “transportation
exclusion” of EPCRA section 327 is not applicable. If the spill had occurred during transport to the site, it would have been reported to the 911
emergency serviceinstead of the SERC and LEPC. Notethat the spill is still reportableto the NRC because CERCLA does not recognize any
transportation exclusions.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not impose any requirements on the facility owner because methanol is not an EHS.

2. EPCRA 8311 and §312 reporting requirements apply because methanol is an OSHA hazardouschemical, and it is present
in a quantity greater than 10,000 pounds, which is the 311/312 reporting threshold for a hazardous chemical that is not an
EHS. The operator must providethe SERC, LEPC and local fire departmenta MSDS or list of OSHA hazardous chemicals
within three months of the methanol being onsite. An EPCRA 312 annual inventory report should be filed by March 1 for the
prior calendar year.

EXAMPLE 5—Release of Crude Oil

Event:

During the night a leak develops in an east Texas crude oil gathering line. The next morning a pipeline employee on routine
rounds noticesthe leak and takes actionsto stop the flow of ail to theline. The pipelineoperator estimatesthat between 10 to 30
barrelsof oil haveleaked and spread out over a half acre. The closest stream is over a mile away and the topography is such that
the potential for any oil reaching the streamisjudged to be negligible. Theweather isovercast, but no rainis expectedfor at least
two days. Becausethelineislocatedin ahay field that has been plowed recently, the majority of the crude soaksinto the topsoil.

Key Facts:

1. Crudeoil issubject to the releasereporting requirements of the CWA.

2. Crudeoil isnot a CERCLA hazardoussubstance.

3. From aprior analysisthe pipeline operator knowsthat the crude oil containsno EHSs and 0.2% benzene by weight.
4. Crudeoil isan OSHA hazardouschemical.

Analysis of Release Reporting Requirements:
1. The CWA doesnot requireareport tothe NRC becausethe releasedid not reach the watersof the United States.

Note: If the crude ail reaches the waters of the United States, such as because rainfall occurring before cleanup is completed causes runoff
from the oil-saturated soil to wash a harmful quantity of oil into the waters of the United States (i.e., it creates a sheen, film or discoloration
on the surface, causes a sludge or emulsion to be deposited beneath the surface, or violates applicable water quality standards), the operator
would have to report the release to the NRC under the CWA.

2. CERCLA doesnot requirethe person in chargeto notify the NRC because although the release was not wholly con-
tained, crude il is covered by the petroleumexclusionin CERCLA.
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3. EPCRA 8304 does not requirethe facility to report the releaseto the SERC and LEPC for any jurisdiction that
could be affected by therelease. No petroleum exclusionappliesunder EPCRA; however, no EHSs are present in the crude
oil to trigger an EPCRA rel ease reporting requirement.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply because neither the crude oil nor its constituentsis an EHS.

2. Although crude oil is an OSHA hazardous chemical, EPCRA'’s transportation exclusion may eliminate the need for the
pipeline facility operator to file notification and inventory reports under EPCRA sections 311 and 312. The facility operator
should consult the definition of pipelinein relevant Department of Transportation regulations to determinewhether the facility
qualifiesas a transportation facility covered by the transportation exclusion.

EXAMPLE 6—Release of Produced Water

Event:

Early in the evening an overflow valveat a crude oil production tank battery fails, allowing approximately 150 barrels of pro-
duced water to spill into an adjacent cottonfield in west Texas. The produced water containsenough oil that a sheenis present on
top of the standingwater. Beforeavacuumtruck can pick up the produced water, a summer thunderstorm producesenough rain-
fall to flush the entire spill into a nearby flowing creek.

Key Facts:

1. The produced water does not contain any listed CWA hazardous substances other than those that are constituents of the
crudeoil that floats on the produced water.

2. Producedwater isnot alisted CERCLA hazardoussubstance, but it contains CERCL A hazardoussubstances. In thiscase,
none of the hazardous substance constituents in the 150 barrels of produced water exceed the RQ becausethey are presentin
very small amounts.

3. The produced water does not contain any EPCRA EHSs.

4. In this case, the produced water is not a waste because the operator reinjects the produced water to maintain reservoir
pressure.

Analysis of Release Reporting Requirements:

1. The CWA requiresareport tothe NRC becausethe spill and subsequent rainstorm caused a release of a harmful quan-
tity of oil to the watersof the United States. A harmful quantity of oil is one that createsa film, sheen or discoloration on the
surfaceof the water, causesa sludge or emulsion to be deposited beneath the surface of the water, or violatesapplicablewater
quality standards.

Note: If the spill had been picked up before the rainstorm and the oil did not create a visible sheen on the waters of the creek, then the release
would not trigger notice requirementsunder the CWA. If the produced water did not contain enough crude oil to constitutea harmful quantity
of ail (i.e,, it createsa sheen, film or discoloration on the surface, causes a sludge or emulsion to be deposited beneath the surface, or violates
applicablewater quality standards), the spill also would not requirenotice under the CWA. If, however, the produced water contained any other
CWA listed hazardous substance and the amount reaching the waters of the United States contained an RQ of that hazardous substance, notice
would be required to the NRC under the CWA.

2. CERCLA doesnot requirethe person in chargeto notify the NRC because the released crude oil is covered by the
petroleum exclusion, and the release does not include an RQ of any CERCLA hazardoussubstancethat is not a constituent of
the crudeail.

Note: Theanalysi softherel easescenariodiffersiftheproducedwaterisawaste. |ftheproducedwateri sawaste,thepetroleumexclusiondoes
not exempt from CERCLA reporting requirementsthe crude oil and its constituentsthat are floating on top of the produced water. Another
exclusion may, however, apply. An argument existsthat RCRA-exempt production wastes are excluded from the definition of hazardous sub-
stanceanddonothavetobereportedunderCERCLA. EPAhasnotalwaystreatedtheRCRA -exemptwastesasexcl udedfromthedefinitionof
hazardous substanceunder CERCLA. See5.4. The operator should consult legal counsel and be familiar with his company’s position on the
treatment of RCRA-exempt waste under CERCLA.

3. EPCRA 8304 doesnot requirethefacility toreport thereleaseto the SERC or L EPC because:

a. thereleaseis not reportableunder CERCLA; and
b. noreleaseof an EPCRA EHS occurred.

Note:Any produced water release reported to the NRC under CERCL A also should be reported to the SERC and LEPC under EPCRA.
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Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 requirements do not apply becausethe produced water does not containan EHS.
2. EPCRA 8311 and 8312 reporting requirements apply if the facility operator maintainsa MSDSfor produced water.

EXAMPLE 7—Release of Sour Crude Oil to a Dry Creekbed

Event:

In the PanhandleRegion of north Texas, alease operator discovers crudeoil at the perimeter of adry creek. It isestimated that
approximately 500 barrels of sour crude has been released as a result of external corrosion on a crude oil gatheringline. The
crude oil spill extended within the boundary of the dry creek for approximately 150 ft. and pooled at certain points. Vegetation
aong the path of the spill aso has been affected. Thelease operator notifiesthe gatheringline operator and beginsclean-up oper-
ationsimmediately, recovering 200 barrelsof free oil withinafew hours. The vegetation remainsoiled, and the sandy soil is not
excavated and removed for disposal.

Key Facts:

1. Thecrudeoil containsapproximately 10 mcf of gas (250 ppm hydrogen sulfide) per barrel of crude. Based on agasanaly-
sis, thereare 400 cf of natural gas per Ib.-mole of gas. Based on 500 barrelsof crude released and 10 mcf of gas per barrel of
crude, approximately 12,500 Ib.-moles of gas have been released. Because the gas contains 250 ppm of hydrogen sulfide,
approximately 106 poundsof hydrogen sulfide have been rel eased into the atmosphere.

2. Hydrogen sulfide (CAS# 7783-06-4) is a hazardous substance under the CWA and CERCLA with an RQ of 100 Ibs.

3. Hydrogen sulfideis an EHS with aTPQ of 500 poundsand an EPCRA RQ of 100 Ibs.

4. The operator maintainsa M SDSfor the sour crude oil.

Analysis of Release Reporting Requirements:
1. The CWA may requireareport tothe NRC because:

a. the EPA definition of watersof the United Statesincludes*intermittent streams’;

b. generally court decisionshave affirmed that definition and held, in certain fact situations, that normally dry creek beds
arewatersof the United States; and

c. the amount of crude oil remainingin the dry creek bed would qualify as a “harmful quantity” of oil in the event that
rainfall causesflow inthecreek (i.e., it would createa sheen, film or discoloration on the surfaceor asludge or emulsion
beneath the surface of the water, or would violatewater quality standards).

Note: If an operator determinesthat it is not required to notify the NRC of the release under the CWA becausethereis no water presently in the
creek bed, the operator must, of course, take additional stepsto ensurethat no oil remainsin the soil or on plants before the next rainfall. That
requirement appliesin additionto any other cleanup obligationsthat may apply to the release.

2. CERCLA doesnot requirethe person in chargeto notify the NRC becausethe petroleum exclusion appliesto exclude
the release of both crude oil and its constituent, hydrogen sulfide.

3. EPCRA 8304 requires the facility to report the release to the SERC and LEPC for any jurisdiction that could be
affected by the rel ease because:

a. thereleaseof hydrogen sulfidewas not contained (within the bounds of the property);

b. thereleaseof hydrogen sulfideto the atmosphereis not authorized by any permit or control regulation;

c. no petroleum exclusionappliesunder EPCRA to exempt from notice requirements a release of an RQ of an EHS; and
d. thereleaseexceededthe EPCRA RQ for hydrogen sulfideof 100 Ibs.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 may not apply becausethe transportation exclusionin EPCRA 8327 may eliminatethe need for the pipeline
operator’ s notifying the SERC of the presenceof aTPQ of hydrogen sulfide, an EHS. Thefacility operator should consult the
definition of pipelinein the relevant Department of Transportation regulations to determine whether the facility qualifiesas a
transportation facility covered by the transportation exclusion.

2. EPCRA 8311 and 8312 reporting requirements may not apply because of the transportation exclusionin EPCRA 8327,
eventhough crudeoil isan OSHA hazardouschemical. Thefacility operator should consult the relevant Department of Trans-

portation regulations to determine whether the facility qualifies as a transportation facility covered by the transportation
exclusion.
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EXAMPLE 8—Sour Gas Burned in a Flare

Event:

On thefirst day of the month, a gas sweetening unit experiences a compressor failure, causing the entire facility to shut down.
During the shutdown process, the incoming gas (3,000 mcf/day) is routed to the flare system. The flareignitesthe gas and rel eases
sulfur dioxide, nitrogen oxides, and small amounts of hydrogen sulfide to the atmosphere. The facility flares gas for approxi-
mately six hours until the operator restarts the compressor and the flaring ceases. The facility has a federally-enforceable permit
which containsstipulations for periodicrel easesdueto facility upsets. The permit authorizesno morethan one upset per calendar
month and arelease of no morethan 524 Ibs. of SO,, 5.6 Ibs. of H,S, and 38.4 Ibs. of NO, per event.

Key Facts:

1. Hydrogen sulfide (CAS# 7783-06-4) is a hazardous substance under both the CWA and CERCLA and has an RQ of 100
Ibs.
. Hydrogen sulfideis an EHS under EPCRA with a TPQ of 500 poundsand an EPCRA RQ of 100 Ibs.
. Sulfur dioxide (CA S# 7446-09-5) is not a hazardous substanceunder either the CWA or CERCLA.
. Sulfur dioxideis an EHS under EPCRA with a TPQ of 500 poundsand an EPCRA RQ of 500 |bs.
. Nitrogen oxide (CAS# 10102-43-9) isa CERCLA hazardous substancewith an RQ of 10 Ibs.
. Nitrogenoxideis an EPCRA EHS with a TPQ of 100 poundsand an EPCRA RQ of 10 Ibs.
. Nitrogendioxide (CAS# 10102-44-0) is a hazardous substance under the CWA and CERCLA with an RQ of 10 Ibs.
. Nitrogendioxideis an EPCRA EHS with a TPQ of 100 pounds and an EPCRA RQ of 10 Ibs.
. The operator maintainsaM SDSfor sour natural gas.
10 10. Thelatest gas analysisindicatesthat the hydrogen sulfide content of theincominggasis 1.0 % by weight.
11. A processengineer determinesthat, based on the facility’ s productionrate of 3,000 mcf per day and a flame efficiency of
98%, flaring the gasresultsin areleaseof 779.91bs. of SO, 58 Ibs. of NO, and 8.5 Ibs. of H,S during the six hoursof flaring.
The processengineer does not haveinformation to determinewhat portion of the NOy rel eased i s nitrogen oxide and what por-
tionisnitrogendioxide.
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Analysis of Release Reporting Requirements:
1. The CWA doesnot requireareporttothe NRC because:

a. thereleaseof hydrogen sulfideand nitrogendioxideisto the atmosphere, not to the watersof the United States; and
b. sulfur dioxideand nitrogen oxide are not hazardous substancesunder the CWA.

2. CERCLA doesnot requirethepersonin chargeto notify the NRC of thereleaseof hydrogen sulfide or of the rel ease of
sulfur dioxide because:

a. thereleased hydrogen sulfideisa constituent of crude oil and is covered by the petroleum exclusion; and
b. sulfur dioxideis not a hazardoussubstanceunder CERCLA.

CERCLA requiresthepersonin chargeto notify the NRC of thereleaseof nitr ogen oxidesbecause:

c. thereleaseof nitrogen oxidesup to the limit of 38.4 Ibs. isafederally permittedrelease;

d. however, therelease of 19.6 Ibs. poundsof nitrogen oxidesin excessof the permit limit exceedsthe 10-Ib. RQ for nitro-
gen oxide and nitrogen dioxide, and i

e. theadministrative reporting exemption for uncontrolled releasesof nitrogen oxidesdoesnot apply to exempttherelease -
from notification becausethe releaseis the result of a malfunction. '

Note: EPA’sguidance on federally permitted rel easesto air suggeststhat EPA may not consider emissionsfrom operation of aflarein an upset
conditionafederallypermittedrel easeunl essthepermitorcontrol regul ationlimitstheemissionsfromtheflare. Becauseinthiscasethepermit
imposes an emission limit on the operation of a flare during an upset condition, the release of up to 524 Ibs. of sulfur dioxide, 38.4 pounds of
nitrogen oxides, and 5.6 pounds of hydrogen sulfideis afederally permitted rel ease. The rel ease of 19.6 |bs. of nitrogen oxides over the permit-
tedamountisnotafederal lypermittedrel ease. Itisreportablebecauseitexceedsthel0-1b.RQ. Iftheoperatorhadinformationtoidentifywhat
component of the rel ease was nitrogen oxide and what component was nitrogen dioxide, she may be able to demonstratethat the release of nei-
ther component exceeded the 10-1b. RQ.

Note: If another upset event occurs within the same calendar month, any amounts of sulfur dioxide, nitrogen oxides, or hydrogen sulfide
rel easedina24-hourperiodinexcessoftheRQwoul dtriggeranotifi cati onrequi rementbecausethepermitimposesal imitof nomorethanone
upset in a calendar month.

3. EPCRA 8304 doesnot requirethefacility to report the release of hydrogen sulfideor sulfur dioxideto the SERC or
L EPC because:
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a. athough the released hydrogen sulfideis not exempted from EPCRA notification requirements by a petroleum exclu-
sion, the 2.9 Ibs. of hydrogen sulfidereleasedin excessof the 5.6 Ibs. authorized by the permit does not exceed the 100-
Ib. EPCRA RQ; and

b. athoughthereleaseof 779.91bs. of sulfur dioxide exceedsthe federally enforceable permit limit of 524 1bs. by 255.91bs.,
thereleasein excessof the permit limit does not exceed the 500-Ib. EPCRA RQ.

EPCRA requiresthefacility to report the release of nitrogen oxidesto the SERC and LEPC of thereleaseof nitrogen
oxidesbecause

c. thereleaseof nitrogen oxidesin excessof the permit limit that also exceedsthe 10-Ib. RQ for nitrogen oxide and nitro-
gen dioxideis subject to notification under CERCLA.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 may apply if the processvessel sand piping at the facility contain 500 pounds, the TPQ, of hydrogen sulfide.
In such a case, the facility operator would notify the SERC of the presence of the hydrogen sulfide and designate a facility
emergency coordinator. Even though sulfur dioxide, nitrogen oxide and nitrogen dioxideare EHSs, no EPCRA 8302 require-
ments apply to them becausethe facility operator is not required to maintain M SDSsfor combustion byproducts.

2. EPCRA 8311 and 8312 reporting requirements apply to natural gasif it is present in the facility equipment in quantitiesof
10,000 pounds, the 311/312 reporting threshold for OSHA hazardous chemicalsthat are not EHSs. Reporting requirements
apply to the hydrogen sulfide in the natural gas stream if it is present in quantitiesof 500 Ibs. The operator must providethe
SERC, LEPC and local fire departmenta MSDS or list within three months of the natural gas and the hydrogen sulfide being
onsite. An EPCRA 312 annual inventory report should be filed by March 1 for the prior calendar year. Even though sulfur
dioxide, nitrogen oxide and nitrogen dioxideare EHSs, no EPCRA 8311 or 312 requirements apply to them becausethe facil-
ity operator is not required to maintain M SDSsfor combustion byproducts.

EXAMPLE 9—Ruptured Diesel FuelTank at a Drill Site

Event:

Diesdl isddivered to adrillingrig for use asafuel and as an additive to the drilling mud. Therig hastwo 10,000-gallon diesel
storagetanks onsite. A wirelinetruck inadvertently backs over the earthen dike around the drill site and into one of the storage
tanks and causesthe tank to fail catastrophically. Approximately 4,500 gallonsof fuel is spilled on the ground. The break in the
dike is near the edge of a slope leading down to a playa lake that is not connected hydrologicaly to any waters of the United
States. Themagjority of the fuel flowsdown the slopeto the playalake.

Key Facts:

1. Diesd fuel qualifiesas oil and is subject to the rel ease reporting requirements of the CWA.

2. Diesel fuel isnot a CERCLA hazardoussubstanceor an EPCRA EHS.

3. Thefacility operator maintainsa M SDSfor the fuel, which qualifiesas an OSHA hazardouschemical.

4. Most diesel fuelscontain some benzene. Becausethe M SDSdoesnot list benzeneas a constituent, it is presumedto be less
than 0.1 percent by weight. Assuming that the maximum content of benzeneis 0.099 percent, the amount of benzenerel eased
in 4,500 gallonsof fuel is31 Ibs.

5. Benzene(CAS#71-43-2) isa CERCLA hazardoussubstancewith an RQ of 10 Ibs.

6. Benzeneisnot aEPCRA EHS.

Analysis of Release Reporting Requirements:

1. The CWA may not requirea report to the NRC because the release of oil arguably has not reached the waters of the
United States. Accordingto the Supreme Court’ s decisionin SolidWasteAgency of Northern Cook County v. U.S Army Corps
of Engineers an isolated playalakebed may not qualify aswatersof the United States. See4.3. Thefacility operator should,
however, consult with legal counsel before making a determination not to notify the NRC of therelease.

Note: The conclusion may be differentif the release occursin an areathat is not immediately adjacent to watersof the United States, wherethe
soil is porous, and thereis potential for the fuel to percolatethrough the soil to groundwater with a hydrological connectionto the watersof the
United States. Court decisionsin certain jurisdictions have held that groundwater qualifiesas watersof the United Statesif it hasahydrological
connection to jurisdictiona surface water. The facility operator should keep that possibility in mind when developing a remediation plan for
cleaninguparel easeof di esel fuel thathasapotential toreachsurfacewatersoftheUnitedStates. |ndesigningaplantocleanuprel easedfuel,
the operator should prevent contamination of groundwater that connectsto surfacewater.

2. CERCLA doesnot requirethepersonin chargeto notify the NRC becausediesel fuel and its hazardoussubstancecon-
stituent, benzene, are covered by the petroleum exclusion.
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3. EPCRA 8304 doesnot requirethefacility toreport thereleaseto the SERC or L EPC because:

a. thereleaseisnot reportableunder CERCLA; and
b. thereleasedoesnot containan EHS.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply becausethereisno EHS present in the fuel.

2. EPCRA 8311 and §312 reporting requirements apply becausediesel fuel isan OSHA hazardouschemical. Thetwo 1,000-
barrel tanksholdin excessof 10,000 pounds, whichisthe 311/312 reporting thresholdfor OSHA hazardouschemicalsthat are
not EHSs. The operator shouldfileaMSDS, or list of chemicals, with the SERC, LEPC and fire department within 3 months
of first having the diesel fuel onsite. The facility aso filesthe annual EPCRA 8312 inventory by March 1 for the prior calen-
dar year.

EXAMPLE 10—Spill of Diethanolamine to the Ground

Event:

A company installsan amine unit to treat natural gas from a production facility to removecarbon. In the processof filling the
amineunit, operationsstaff spill approximately five gallonsof diethanolamine on theground. Becausethe groundis coveredwith
peagravel, no effortis madeto recover the aminefor use.

Key Facts:

1. Diethanolamine (CAS#111-42-2)is not a CWA hazardoussubstance.

2. Diethanolamine isa CERCLA hazardoussubstancewith an RQ of 100 Ibs.
3. Diethanolamineisnot an EHS.

4. Thefacility maintainsa M SDSfor the diethanolamine.

Analysis of Release Reporting Requirements:

1. TheCWA doesnot requireareporttothe NRC because diethanolamineis not a CWA hazardoussubstance.
2. CERCLA doesnot requirethe person in chargeto notify the NRC because:

a. thereleasedoes not exceed the CERCLA RQ of 100 pounds; and
b. the soil and gravel mixed with diethanolamine is not a listed hazardous waste or a waste exhibiting RCRA
characteristics.

3. EPCRA 8304 does not requirethe facility to report the releaseto the SERC or LEPC because no CERCLA release
reporting requirements apply and diethanolamineis not an EPCRA EHS.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply becausediethanolamineisnot an EHS.

2. EPCRA §311 and 8312 reporting requirements apply only if thereis more than 10,000 pounds of the chemical at the facil-
ity. The 10,000 pound 311/312 reporting threshol d applies because diethanolamine is an OSHA hazardous chemical, but not
an EHS.

EXAMPLE 11—NOy Emissions from a Steam Generator

Event:

A company’s steam generatorsand engineshaveair permitswith numerical limitsfor nitrogen oxides (NOy) expressedas|bs./
MMBTU. Steam generator #1, which burnsnatural gasat a rate of 62.5 MM Btwhour, is authorizedto emit 0.036 Ib./MMBtu, or
54 poundsin a 24-hour period. In aroutine monthly emission check, the operator gets readingswith a portable analyzer indi cat-
ing that the steam genereator isemittingNOy at arateof 0.0441b./MMBtu. Over a24-hour period theindicatedrate of emissions
would result in release of 66 pounds of NOy, 12 pounds over the 54-1b. limit. The portable analyzer does not indicate what por-
tion of the emissionsis NO and what isNO».

Thefacility’ s permit requiresthe operator to perform monthly screening emission checkswith a portableanalyzer. 1f amonthly
check with the portabl e analyzer shows emissionsabovethe permit limits, the facility is required to make operating adjustments
to lower the emissionsto the permit limit. If, after adjustments, a retest with the portable analyzer does not show adequate emis-
sion reductions, the operator must schedul ea sourcetest using the EPA reference method test to determineif the sourceisin com-
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pliance. Thereferencemethod test isthe only test method authorized by the federally enforceable permit for determining whether
asourceisin compliance.

Key Facts:

1. Nitrogenoxide (CAS# 10102-43-9) isa CERCLA hazardoussubstancewith an RQ of 10 Ibs.

2. Nitrogen oxideisan EPCRA EHSwith a TPQ of 100 poundsand an EPCRA RQ of 10 |bs.

3. Nitrogendioxide (CAS# 10102-44-0) is a hazardous substance under the CWA and CERCLA with an RQ of 10 Ibs.
4. Nitrogendioxideisan EPCRA EHSwith a TPQ of 100 poundsand an EPCRA RQ of 10 Ibs.

Analysis of Release Reporting Requirements:

1. The CWA doesnot requireareport tothe NRC becauseit is arel easeto the atmospherenot to the waters of the United
States.

2. CERCLA doesnot requirethe person in chargeto notify the NRC becausethereleaseis afederally permitted rel ease.
The release of NOy does not exceed the permit limit because any such exceedance has to be measured by an EPA reference
methodtest. The permit authorizescontinued operationwith emissionsas measured by the portableanalyzer pending verifica-
tion by a sourcetest.

Note: EPA considersenforceabl epermitlimitsandcontrol regul ationsonN Oy tobeenforceabl eli mitsandcontrol sonnitrogenoxide(NO)and
nitrogen dioxide (NOy).

Note: If the EPA reference method test verifiesthat the engineis emitting NO or NO, at aratein excessof the permitted limit for NOy, and the
excess emissionsexceed the RQ of 10 poundsfor either NO or NOy, the facility operator would be required to notify the NRC under CERCLA
andtheSERCandL EPCunderEPCRA oftherel easeof NOy. EPAhas,however,statedthatitbelievesthatanadministrativereportingexemp-
tionforcertainuncontrolledrel easesof NOandNO, i sappropriate,anduntilitpublishesanoticestatingotherwise,itwill exercisei tsdiscretion
not to enforce against facility operatorsfor failureto report such emissions.

Note: If the release of NO in excess of permitted limitsis the result of an accident or malfunction, such as an explosion or uncontrolled emis-
sionsdue to an equipment fire, the excess emissionswoul d be subject to notificationunder CERCLA and EPCRA.

3. EPCRA 8304 doesnot requirethefacilitytoreportthereleaseto the SERC or L EPC becausethereleaseisafederaly
permittedrelease.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply, eventhough NO and NO, are EHSs, becausethe facility does not store or use the chemicals.
2. EPCRA 8311 and 8312 reporting requirements do not apply because the facility operator is not required to maintain a
MSDSfor NO or NOs.

EXAMPLE 12—Ammonia Release from an Emission Control Device

Event:

A cogeneration turbine employing selective catalytic reduction to control air emissionshas a permit authorizing the rel ease of
200 pounds of ammoniato the atmospherein any 24-hour period. The operator maintainsa one ton cylinder of ammoniaonsite.
The operator discoversin aroutinedaily monitoring check of thefacility’s emission rate that the ammoniainjection controller has
malfunctioned and caused a release to the atmosphere of ammoniaat a rate of 15.4 pounds per hour. The malfunction occurred
sometimewithin 24 hoursof thelast emissionscheck. Assumingthat the emissionsrate has been at the 15.4 poundsper hour rate
sincethelast daily check, the operator calculatesarel ease of 370 poundsof ammoniain a24-hour period.

Key Facts:
1. Ammonia(CAS# 7664-41-7) is ahazardoussubstanceunder the CWA and CERCLA and has an RQ of 100 pounds under
both the CWA and CERCLA.
2. Ammoniaisan EPCRA EHS with aTPQ of 500 poundsand an EPCRA RQ of 100 Ibs.

Analysis of Release Reporting Requirements:

1. The CWA does not require a report to the NRC because the release is to the atmosphere, not to the waters of the
United States.

2. CERCLA requirestheperson in chargeto notify the NRC because:
a. thereleaseto the environment was not wholly contained;
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b. thereleaseof ammoniain excessof 200 poundswithin a 24-hour period is not a federally permitted rel ease becauseiit
exceedsthe limitsof the permit; and

c. thereleasewithina24-hour periodisin excessof the permit limit and the amount released in excessof the permit limit
exceedsthe 100-1b. RQ for ammonia.

3. EPCRA 8304 requires the facility to report thereleaseto the SERC and LEPC for any jurisdiction that could be
affected by thereleasebecause:

a. thereleaseisreportableunder CERCLA; and
b. thereleasehad the potential to affect personsbeyond the boundary of the facility.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 requiresthe facility owner to notify the SERC of the presence of the chemical within 60 days of having the
ammoniaonsite because the amount present, 2,000 pounds, exceedsthe 500-1b. TPQ. Thefacility also must designatea facil-
ity emergency coordinator to participate with the LEPC in developing any required emergency responseplans.

2. EPCRA 8311 and 8312 reporting requirements apply because the amount of ammoniaonsite, 2,000 pounds, exceedsthe
311/312 reporting threshold, 500 pounds, the TPQ for ammonia. EPCRA 311 requiresthe facility to fileaMSDS or alist of
chemicalswith the SERC, LEPC, and local fire department within three months after the chlorineis onsite. EPCRA 8312
requiresthefacility to file the animal inventory report by March 1 for the prior calendar year.

EXAMPLE 13—NOy Emissions from a Grandfathered Engine

Event:

An operator installed a 200-horsepower compressor at a production site before enactment of the CAA imposed emission limits,
or other controls on such engines. Although the regulations and requirements have changed over the years, the engine has not -
been rebuiltin away that would causeit to loseits exemption from control requirements. When operating, the engineemitsNO, :
at arateof 170 poundsin a 24-hour period. :

Key Facts:

1. Nitrogenoxide (CAS# 10102-43-9) isa CERCLA hazardoussubstancewith an RQ of 10 Ibs.

2. Nitrogen oxideisand an EPCRA EHS with a TPQ of 100 poundsand an EPCRA RQ of 10 Ibs.

3. Nitrogendioxide (CAS# 10102-44-0) is a hazardous substance under the CWA and CERCLA with an RQ of 10 Ibs.
4. Nitrogendioxideisan EPCRA EHSwith a TPQ of 100 poundsand an EPCRA RQ of 10 Ibs.

Analysis of Release Reporting Requirements:

1. TheCWA doesnot requireareporttothe NRC becausethereleaseisto the atmosphere, not to the watersof the United
States.

2. CERCLA requiresthe person in chargeto notify the NRC unless the EPA policy of enforcement discretion applies
because:

a. theemissionsareto the environment;

b. thereleaseis not authorized by any permit or control regulation -- EPA guidance on emissions from grandfathered
sources states that generally they are not federally permitted rel eases because the sources are exempt from permit or
control requirements; and

c. thereleaseexceedsthe 10-1b. RQ for NO and NO, in a 24-hour period.

3. EPCRA 8304 requires the facility to report the releaseto the SERC and LEPC for any jurisdiction that could be
affected by thereleaseunlessthe EPA policy of enforcement discretion appliesbecause:

a. thereleasewould be reportableto the NRC under CERCLA; and
b. thereleaseleft the property.

Note: EPA has stated that it believes an administrative reporting exemption for certain uncontrolled releases of NO and NO, is appropriate.
Until EPA issuesa notice stating otherwise, it will exerciseits discretion not to enforce against facility operatorsfor failureto report such emis-
sions. Note, however, that if the release of NO, from the grandfathered facility is the result of an accident or malfunction, such as an explosion
or uncontrolled emissionsdue to an equipment fire, the excess emissionswoul d be subject to notificationunder CERCLA and EPCRA.

Note: The administrative reporting exemptionfor uncontrolledreleases of NO and NO, al so should apply to NOy emissionsfrom other engines
that EPA may not consider subject to federally enforceablepermit or control regulations becausethey are subject instead to:
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« “state-only” controlsnot incorporatedinto a stateimplementation plan, or
« afederal program, such as on Indian lands, where no minor source controlsapply.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply, eventhough NO and NO, are EHSs, becausethe facility does not store or use the chemicals.
2. EPCRA 8311 and 8312 reporting requirements do not apply because the facility operator is not required to maintain a
MSDSfor NO or NO».

EXAMPLE 14—Benzene Emissions from a Small Glycol Unit

Event:

A natural gas production unit has installed a glycol dehydration unit to strip water from the natural gas stream. The unit uses
triethylene glycol to treat the natural gas. The unit qualifies as an area source: its emissions of benzene are below the 10 ton
annual major source threshold for hazardous air pollutants. A facility operator conducting a routine test of emissionsfrom the
unit determinesthat the benzene emissionsfrom the glycol unit haveincreased from 0.4 Ib./hr., the rate during the last inspection,
to 1.1Ib/hr. Thefacility operator cal culatesthat the rel ease rate for benzene hasincreased from 9.6 poundsin a 24-hour period to
26.4 poundsin a 24-hour period.

Key Facts:

1. Benzene(CAS# 71-43-2) is a hazardoussubstanceunder the CWA and a CERCL A hazardoussubstancewith an RQ of 10
Ibs.

2. Benzeneisnot an EPCRA EHS.

3. Triethylene glycol is not a hazardoussubstanceunder the CWA or CERCLA, or an EHS under EPCRA; however, the facil-
ity operator maintainaM SDSfor the chemical.

Analysis of Release Reporting Requirements:

1. The CWA doesnot requireareport tothe NRC becausethe rel easeis to the atmosphere, not to the watersof the United
States.

2. CERCLA doesnot requirethe person in chargeto notify the NRC because, although the releaseis to the environment,
the benzenereleased from the glycol still vents of the glycol unit is afraction of petroleum from the productionfacility and is
covered by the petroleum exclusion.

Note: Even if the petroleum exclusion did not apply to the release, the release should qualify as a federally permitted release. The glycol unit
qualifiesas an area source of emissionsunder the National Emissions Standardsfor HazardousAir Pollutantsfor Oil and Gas Production at 40
CFRpt. 63, subpt. HH, becauseit emitslessthan 10 tons per year of benzene.Although the emissionsfrom the glycol unit in thisexamplehave
increasedtoal evelinexcessoftheRQof 10poundsin24hours,theyarestill bel owthelOtonannual limit,whichtransl atestoanemissionrate
of approximately 54 pounds per day.

CERCLA may alow treatment of areleasethat exceedsthe calculated daily rate but that does not exceed the annual limit as a federally permit-
ted release. EPA guidance, however, which statesthat short-term limitsare more likely to limit release of hazardous substancesthan long-term
limits, suggeststhat EPA may not consider such rel easesfederally permitted and exempt from CERCLA natification requirements.

Note:A releasein excessof a minor sourcethresholdis afederally permitted release only if the emissionsare from normal operations. Emis-
sionsin excessof an RQ are not federally permitted rel easesif they result from an accident or malfunction.

3. EPCRA 8304 doesnot requirethefacilitytoreport thereleaseto the SERC or L EPC because, although no petroleum
exclusionappliesunder EPCRA, benzeneisnot an EHS.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply because neither benzene nor triethylene glycol isan EHS.

2. EPCRA 8311 and 8312 reporting requirements may apply if triethylene glycol or the recovered hydrocarbon liquids are
present at the facility in quantitiesof 10,000 pounds, whichisthe 311/312 reporting thresholdfor OSHA hazardouschemicals
that are not EHSs.

EXAMPLE 15—Glycol Unit that Ceases to Qualify as an Area Source

Event:

An operator installed a glycol dehydration unit at afield productionfacility in January 1995 to treat productionfrom three nat-
ural gaswells. Theunit usestriethylene glycol to treat the natural gas. |n January 2002, the operator recompletestwo of thewells
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in a new zone that increasestheir production significantly. The increase in throughput to the glycol dehydration unit causesits
emissionsto increasefrom approximately 54 pounds of benzene per day, or under 10 tons per year, the rate of emissionsqualify-
ing afacility as an area source, to 65 pounds per day, approximately 12 tons per year. The increased emissions make the unit a
major source of benzene subject to the control standards of 40 CFR Part 63, Subpart HH. The source is unable to meet all the
requirements of Subpart HH until more than one year after its throughput increasesmakeit a major source.

Key Facts:

1. Benzene(CAS# 71-43-2) isa hazardoussubstanceunder the CWA and a CERCLA hazardoussubstancewith an RQ of 10
Ibs.

2. Benzeneisnot an EPCRA EHS.

3. Triethylene glycoal is not a hazardous substance under the CWA or CERCLA and is not an EPCRA EHS.

Analysis of Release Reporting Requirements:

1. TheCWA doesnot requireareport tothe NRC becausethe releaseis to the atmosphere, not to the watersof the United
States.

2. CERCLA doesnot requirethe person in chargeto notify the NRC because, although the releaseis to the atmosphere,
the benzenereleased from the vents of the glycol unit isafraction of petroleumfrom the productionfacility and is covered by
the petroleum exclusion.

Note: Even if the petroleum exclusiondid not apply to the release, the rel ease woul d qualify as a federally permittedrelease. A glycol unit the
constructionor reconstruction of which began before February 6, 1998, has three yearsfrom the date it becomesa major sourceto comply with
theSubpartHHstandards. 40 CFR 863.760(f)(1). Althoughtheemissionsfromtheglycolunitinthisexamplehaveincreasedtoal evel exceed-
ing the limit for area sourcesby more than 10 poundsin a 24-hour period, the sourceis subject to a schedulefor compliance promulgated under
part 112 of the CAA and qualifiesas afederally permittedrel ease.

Note:A releasein excessof the 10-1b. RQ for benzenewould not be afederally permitted rel easeif it resulted from an accident or malfunction.

3. EPCRA 8304 doesnot requirethefacilitytoreport thereleaseto the SERC or L EPC because, although no petroleum
exclusionappliesunder EPCRA, benzeneisnot an EHS.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 does not apply because neither benzenenor triethylene glycol isan EHS.

2. EPCRA 8311 and 8312 reporting requirements may apply if the triethylene glycol, or the recovered hydrocarbon liquids,
are present at the facility in quantitiesof 10,000 pounds, whichisthe 311/312 reporting threshold for OSHA hazardouschem-
icalsthat are not EHSs.

EXAMPLE 16—Increased Emissions from a Process Flare Permitted by Rule

Event:

A productionfacility includesan amine unit to remove contaminants from natural gas. The facility includesa processflareto
burn non-condensabl e gas by productsstripped from theamine. Thefacility doesnot havean individua air permit but is subject to
emissionlimitsimposed by regulationsthat are part of the SIP. Emissionscannot exceed 25 tons per year of SO, and 25 tons per
year of all other sulfur compounds combined. Additional limits apply to combined volatile organic compounds, to nitrogen
oxidesand to carbon monoxide.

Emissionsfrom theflare and other sourcesof sulfur compoundsat thefacility, in aroutineannual emissionscheck, arefound to
be 5.5 pounds per hour of sulfur dioxideand 5.1 poundsper hour of all other sulfur compoundscombined. Among the other sul-
fur compoundsis hydrogen sulfide, which the operator calculatesis emitted at a rate of 4.3 pounds per hour (103.2 poundsin a
24-hour period). The 25 ton per year emission rate that appliesto SO,, and that also appliesto all other sulfur compoundscom-
bined, is calculated to be 5.7 pounds per hour, or approximately 137 poundsin a 24-hour period.

Key Facts:

1. Hydrogen sulfide (CAS# 7783-06-4) is a hazardous substance under both the CWA and CERCLA and has an RQ of 100
Ibs.

2. Hydrogen sulfideisan EHSwith a TPQ of 500 poundsand an EPCRA RQ of 100 Ibs.

3. Sulfur dioxide (CAS# 7446-09-5) is not a hazardous substance under either the CWA or CERCLA.

4. Sulfur dioxideisan EHSwith aTPQ of 500 poundsand an EPCRA RQ of 500 Ibs.
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Analysis of Release Reporting Requirements:

1. The CWA doesnot requireareport tothe NRC becausethe releaseis to the atmosphere, not to the watersof the United
States.
2. CERCLA doesnot requirethepersonin chargeto notify the NRC

a. of thereleaseof 103.2 poundsof hydrogen sulfidebecauseit isafederally permittedrelease, that is, the release of 103.2
pounds of hydrogen sulfide as part of 122.4 pounds of combined sulfur compoundsemitted over a 24-hour period does
not exceed the limit of 137 poundsin a 24-hour period that is authorized by the applicablerule.

b. of thereleaseof sulfur dioxidebecauseit isnot a CERCLA hazardous substance.

3. EPCRA 8304 doesnot requirethefacility to notify the SERC or LEPC:

a. of thereleaseof hydrogen sulfidebecauseit is afederally permitted rel ease.
Note: The petroleum exclusiondoes not apply to any hydrogen sulfide emissionsfor purposesof EPCRA reporting.

b. of thereleaseof sulfur dioxidebecauseit isafederally permitted release and does not, in any event, exceed the EPCRA
RQ of 500 Ibs.

Analysis of Other EPCRA Reporting Requirements:

1. EPCRA 8302 notification requirementswould apply to thefacility if the storagetanksand piping at the facility contain 500
poundsof hydrogensulfide. 1n such acasethefacility operator would notify the SERC of the presence of the EHS and desig-
nate a facility emergency coordinator. EPCRA 8302 notification requirements do not apply to sulfur dioxide because the
facility doesnot maintainit onsite.

2. EPCRA 8311 and 8312 reporting requirements apply to petroleum and other non-EHS chemicals, such as diethanolamine
used in theamineunit, for which the facility maintainsaM SDS, and which are present in quantitiesof 10,000 poundsor more.
Reporting requirements apply to EHSs present in quantities of the lesser of 500 pounds (approximately 55 gallons) or the
TPQ. EPCRA 8311 and 8312 requirements do not apply to sulfur dioxide becausethe facility does not maintainaMSDSfor
it.

EXAMPLE 17—Startup of an Engine Following Maintenance
Event:
- A 1,000-horsepower enginewith acatalytic converter is shut down for maintenance. During subsequent startup operations, the
unit must be run for a period of time before the catalyst can be added. During normal operationswith the catalyst, the engineis
permitted to emit NOy at arate of 4.4 pounds per hour. The permit for the engine allowsthe operator to run the unit for a period

of seven dayswithout the catalyst but does not specify any NOy emissionlimit for the engine during that seven-day period. Dur-
ing the startup period the enginereleasesNO at arate of 17.7 pounds per hour.

Key Facts:

1. Nitrogenoxide (CAS# 10102-43-9) isa CERCLA hazardoussubstancewith an RQ of 10 |bs.

2. Nitrogen oxideisan EPCRA EHSwith a TPQ of 100 poundsand an EPCRA RQ of 10 Ibs.

3. Nitrogendioxide (CAS# 10102-44-0) is a hazardous substance under the CWA and CERCLA with an RQ of 10 Ibs.
4. Nitrogendioxideisan EPCRA EHS with aTPQ of 100 poundsand an EPCRA RQ of 10 Ibs.

Analysis of Release Reporting Requirements:

1. The CWA doesnot requirea report to the NRC because the emissionsare to the atmosphere, not to the waters of the
United States.

2. CERCLA requiresthe person in chargeto notify the NRC unless the EPA policy on enforcement discretion applies
because:

a. thereleaseisto the environment;

b. thereleasein excessof the applicablepermitlimit of 4.4 pounds per hour isnot authorized by any permit or control reg-
ulation; and

c. thereleaseexceedsthe 10-Ib. RQ for NO and NO5 in a 24-hour period.

Note: EPA guidanceon federally permitted rel easesto air statesthat if arelease of a hazardoussubstanceor EHS is exempt from the otherwise
applicablelimits during startup operationsthose uncontrolled releases do not qualify for the federally permitted rel ease exemptioneven if the
permit authorizestemporary operationswithout controls.
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Note: EPA has stated that an administrative reporting exemptionfor certain uncontrolledreleasesof NO and NO» is appropriate, and until EPA

issues a proposal or standard for an exemption, it will exerciseits discretion not to enforce against facility operatorsfor failureto report such
emissions.

3. EPCRA 8304 requires the facility to report the release to the SERC and LEPC for any jurisdiction that could be
affected by the rel ease unlessthe EPA policy on enforcement discretion appliesbecause:

a. thereleasewould be reportableunder CERCLA; and
b. thereleasewasnot confined within the boundary of the property.

Analysis of Other EPCRA Reporting Requirements: :
1. EPCRA 8302 requirements do not apply, eventhough NO and NO, are EHSs, becausethe facility does not store or usethe -

chemicalsand is not required to maintaina M SDSfor them.

2. EPCRA 8311 and 8312 reporting requirements do not apply, eventhough NO and NO, are EHSs, becausethe facility does
not store or use the chemicalsand is not required to maintaina M SDSfor them.
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APPENDIX A—THRESHOLD PLANNING QUANTITIES (TPQS) AND REPORTABLE
QUANTITIES (RQS) FOR COMMON OILFIELD CHEMICALS
(CURRENT AS OF THE DATE OF PUBLICATION)

EPCRA 8302 EPCRA 8304 CERCLA CWA
TPQ RQ* RQ RQ
CHEMICAL NAME USE 40CFRPart355 40CFRPat355 40CFR8302.4 40CFR&117.3
Aceticacid Well Treatment — — 5,000 5,000
Acrolein Biocide 500 1 1 1
Ammonia Biocide 500 100 100 100
Benzene*** Crudeoil constituent/ Solvent — — 10 10
Calcium hypochlorite WaterTreatment — — 10 10
Carbon disulfide Solvent 10,000 100 100 100
Chlorine Water treatment 100 10 10 10
Diazinon Insecticide — — 1 1
Diethanol-amine Gastreatment — — 100 —
Ethylenediamine Gas treatment 10,000 5,000 5,000 5,000
Ethyleneglycol Gasdehydration — — 5,000 —
Formalde-hyde Biocide 500 100 100 100
Hexane*** Crudeoil constituent — — 5,000 —
Hydrochloricacid Well treatment 500 5,000 5,000 5,000
(hydrogen (hydrogen
chloridegas chloridegas
only) only)
Hydrogenfluoride Well treatment 100 100 100 100
Hydrogensulfide Byproduct of production 500 100 100 100
Malathion Insecticide — — 100 100
Mercury Meters — — 1 —
M ethanol Hydrate control — — 5,000 —
Methyl mercaptan Gas odorant 500 100 100 100
Nitrogenoxide Byproduct of combustion 100 10 10 —
Nitrogendioxide Byproduct of combustion 100 10 10 10
Parathion Insecticide 100 10 10 10
PCBs (Poly-chlorinated  Electrical equipment — — 1 1
biphenyls)
Pyrethrins Insecticide — — 1 1
Sodium hydroxide Drilling mud additive — — 1,000 1,000
Sulfur dioxide Byproduct of combustion 500 500 — —
Sulfuricacid Well treatment 1,000 1,000 1,000 1,000
Toluener** Crudeoil constituent/ Solvent — — 1,000 1,000
Xylene*** Crudeoil constituent/ — — 100** 100**

WEell treatment/ Solvent

*If no EPCRA 8304 RQislisted, usethe CERCLA RQ.

**The RQ for m-Xyleneand for o-Xyleneis 1,000 pounds; however, the RQ for Xylene, p-Xyleneand mixturesis 100 |bs.

***The petroleum exclusionmay apply. See5.3.
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APPENDIX B—WHAT INFORMATION TO REPORT TO THE
NATIONAL RESPONSE CENTER

The National Contingency Plan specifiesthe information the NRC will generally need to characterize the release. In addition,
the online reporting forms provide useful guidance on the kinds of questionsthe NRC will solicit in a report. As part of the
reporting process, the NRC will ask questionssuch as:

*  What isthe date and time of the spill?

»  What material(s) was spilled and what is the approximate gross volume?
*  What isthe physical location of the spill?

« Havetherebeen any injuriesor fatalities?

*  What isthe cause of theincident?

» Isresponseaction currently underway and, if so, what isit?

« What other agencieshavebeen notified, if any?

» Areyou reportingthis spill for the Company responsible for the spill?

When reporting the spill to the NRC, givetheinformation requested as accurately as possible. The NRC will passtheinforma-
tion on to the EPA or the Coast Guard. Those agencieswill then decideif additional action by a government agency is necessary.

Although the regulations for reporting releases under the CWA and CERCLA have not yet specifically authorized online
reporting, NRC has made online reporting forms available on its website at http://www.nrc.uscg.mil/index.htm. The forms pro-
videavaluableguidefor training personnel who will be called on to report rel easesto the NRC or to gather information necessary
for areport to the NRC. Included areformsfor avariety of kinds of releases, such as continuousreleases and releasesfrom off-
shore platforms, vessels, storage tanks, fixed onshorefacilities and mobile sources.

Until the status of such reporting is clarified, any online release report should be confirmed by a report that conformsto the
requirements of the regulations.
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APPENDIX C—ADDRESSES ANDTELEPHONE NUMBERS OF COAST GUARD DISTRICT
OFFICES AND EPA REGIONAL OFFICES

Coast Guard District Offices

Dist. Areaof Responsibility* Address Telephone
Ist Connecticut, Maine, Massachusetts, New Hampshire, New Jersey 408AtlanticAvenue 617 223 8480
(part), NewY ork (part), Rhode Island,Vermont Boston, MA 02110-3350
5th Maryland, New Jersey (part), North Carolina, Pennsylvania (part); Federa Bldg., 757 398 6638
Virginia 431 Crawford St.
Portsmouth,V A 23705-5004
7th Florida(part), Georgia(part), South Carolina 909 SE. 1stAvenue 305 536 5651
Miami, FL 33131-3050
8th Alabama,Arkansas, Colorado, Florida(part), Georgia(part), Illinois  Hale Boggs Federal Bldg. 504 589 6901
(part), Indiana(part), lowa, Kansas, Kentucky, Louisiana, Minnesota 500 Camp Street
(part), Mississippi, Missouri, Nebraska, New Mexico, North Dakota, New Orleans, LA 70130-3396
Ohio (part), Oklahoma, Pennsylvania (part), South Dakota, Tennessee,
Texas,WestVirginia,Wisconsin (part),Wyoming
9th Indiana(part), lllinois(part), Michigan, Minnesota(part), NewYork 1240 East 9th Street 216 902 6045
(part), Ohio (part),Wisconsin (part) Cleveland, OH 44199-2060
11th Arizona, California, Nevada, Utah Coast Guard Island, Bldg. 50-6 510437 2940
Alameda, CA 94501-5100
13th Idaho, Montana, Oregon,Washington Jackson Federal Bldg. 206 220 7090
915 SecondAvenue
Seattle WA 98174-1067
14th Hawaii Prince PIKK Federal Bldg. 8085412114
300AlaMoanaBlvd., Rm. 9212
Honolulu, HI 96850-4892
17th Alaska P.O. Box 25517 907 463 2199
Juneau,AK 99802-5517
* Seethe map of Coast Guard Districtsat http:/mww.uscg.mil/vrp/maps/msomap.shtml.
EPA Regional Offices
Region Areaof Responsibility** Address Telephone
I Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island,  John F. Kennedy Federal Bldg., 6179181111
Vermont Room 2203
Boston, MA 02203
I New Jersey, NewY ork, Puerto Rico, U.S.Virgin Islands 290 Broadway 212 637 3000
NewYork, NY 10007-1866
Il Delaware, Maryland, Pennsylvania,Virginia WestVirginia, 1650Arch Street 215814 5000
District of Columbia Philadel phia, PA 19103-2029
v Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, AtlantaFederal Center 404 562 9900
South Carolina, Tennessee 61 Forsyth Street SW
Atlanta, GA 30303-3104
\ Illinois, Indiana, Michigan, Minnesota, Ohio,Wisconsin 77W. Jackson Blvd., 13th Floor 312 353 2000
Chicago, IL 60604
Vi Arkansas, Louisiana, New Mexico, Oklahoma, Texas FountainPlace 214 655 2200
1445 RossAvenue, 7th Floor
Dallas, TX 75202-2733
\1 lowa, Kansas, Missouri, Nebraska 901 North 5th Street 913551 7003
KansasCity, KS 66101
VI Colorado, Montana, North Dakota, South Dakota,, Utah,Wyoming 999 18th Street, Suite 500 3033126312
Denver, CO 80202-2466
IX Arizona, California, Hawaii, Nevada, Guam,American Samoa 75 Hawthorne Street 415974 8021
San Francisco, CA 94105
X Alaska, Idaho, Oregon,Washington 1200 6thAvenue 206 5531200
Sesattle, WA 98101

** Seethe map of EPA Regional Officesat http://www.epa.gov/epahome/aboutepa htmé#regiontext.
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APPENDIX D—EXEMPT AND NONEXEMPT EXPLORATION AND PRODUCTION WASTE

Note: The followinginformationis an excerpt, with some modifications, from theAPI Environmental Guidance Document on Waste Manage-
ment in Exploration and Production Operations, Second Edition, February 1997. See aso Table ES-1, in EPA’s Associated Waste Reports,
Executive, Summary, publishedin January 2000, for additional examplesof associated wastes. The document is available on EPA’swebsite at
http://www.epa.gov/epaoswer/other/oil/execrep.htm.

EPA’s LIST OF EXEMPT EXPLORATION AND PRODUCTIONWASTES

Thefollowing oil and gaswastesare listed as exempt in EPA’s Regulatory Determination submitted to Congressin June 1988.
See“ Regulatory Determination for Oil and Gas and Geothermal Exploration, Development and ProductionWastes,” 53 Fed. Reg.
25,446 (July 6, 1988).

Produced water

Drilling fluids

Drill cuttings

Rigwash

Drilling fluids and cuttingsfrom offshore operationsdisposed of onshore

Well completion, treatment and stimulation fluids

Basic sediment and water and other tank bottomsfrom storagefacilities that hold product and exempt waste

Accumulated material ssuch as hydrocarbons, solids, sand, and emulsion from production separators, fluid treating vessels,
and productionimpoundments

Pits sludgesand contaminated bottomsfrom storage or disposal of exempt wastes

Workover wastes

Gas plant dehydration wastes, including glycol-based compounds, glycal filters, filter media, backwash, and molecular
sieves

Gas plant sweetening wastes for sulfur removal, including amine, aminefilters, amine filter media, backwash, precipitated
amine sludge, iron sponge, and hydrogen sulfide scrubber liquid and sludge

Cooling tower blowdown

Spent filters, filter media, and backwash (assuming the filter itself is not hazardousand the residuein it is from an exempt
waste stream)

Packing fluids

Produced sand

Pipe scale, hydrocarbon solids, hydratesand other depositsremoved from piping and equi pment prior to transportation
Hydrocarbon-bearing soil

Pigging wastesfrom gathering lines

Wastes from subsurface gas storageand retrieval, except for the listed nonexempt wastes

Congtituents removed from produced water beforeit isinjected or otherwisedisposed of

Liquid hydrocarbons removed from the producti on stream but not from oil refining

Gases removed from the production stream, such as hydrogen sulfide and carbon dioxide, and volatilized hydrocarbons
Materialsejected from a producingwell during the process known as blowdown

Waste crude oil from primary field operationsand production

Light organicsvolatilized from exempt wastesin reserve pits or impoundments or production equipment

EPA’s LIST OF NONEXEMPT EXPLORATION AND PRODUCTIONWASTES

EPA’sRegulatory Determination for exploration and productionwastesliststhe following wastesas nonexempt. 1t appearsthat
the EPA concluded waste material sfrom mai ntenanceof productionequipment aswell as transportation rel ated wastesfrom pipe-
line and trucking operationswere nonexempt.

Unused fracturing fluids or acids

Gas plant cooling tower cleaning wastes

Painting wastes

Qil and gas service company wastes, such as empty drums, drum rinsate, vacuum truck rinsate, sandblast media, painting
wastes, spent solvents, spilled chemical s, and waste acids

Vacuum truck and drum rinsate from trucks and drums transporting or contai ning nonexempt waste

Refinery wastes

Liquid and solid wastesgenerated by crude oil and tank bottom reclaimers
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» Used equipment lubrication ocils

»  Waste compressor oil, filters, and blowdown
» Used hydraulicfluids

* Wadesolvents

*  Wadein transportation pipdine-related pits

» Causticor acid cleaners

» Boiler cleaningwastes

» Boilerrefractory bricks

» Boiler scrubber fluids, Sludges, and ash

* Incinerator ash

» Laboratory wastes

e Sanitary wastes

* Pesticidewastes

» Radioactive tracer wastes

» Drumes, insulation, and miscellaneous solids.

EPA did not specifically addressin the Regulatory Determination the status of hydrocarbon-bearing material that isrecycled or
reclaimed by re-injection into a crude stream (used oils, hydraulicfluids, and solvents). Used oil, however, evenif otherwisehaz-
ardous, may beintroducedinto the crude oil streamfor recyclingif the oil isfrom normal operationsand isto be refined with nor-
mal processstreamsat a petroleumrefinery. See 40 CFR pts. 261 and 279.

Additional ExemptWastes

EPA’slists of exempt and nonexempt wastesare not all-inclusive, and the operator will need to make determinations on anum-
ber of other incidental wastes. In deciding which wasteswere exempt, it appearsthat EPA focused on wastes necessary to con-
duct so-called “primary field operations’ (including operationsat centralized facilities and gas plants). Using this approach, the
following wastes, although not specifically listed as exempt, appear clearly exempt.

» Excesscement slurriesand cement cuttings

~»  Sulfur-contaminated soil or sulfur wastefrom sulfur recovery units

;' Gas plant sweetening unit catalyst

~«  Soil contaminated by produced water

-+ Wastesfrom the reclamation of tank bottomsand emulsionswhen generated at a productionlocation
"« Productionfacility sweetening and dehydration wastes

» Pigging wastesfrom producer-operated gatheringlines

» Productionline hydrotest/preserving fluids utilizing produced water

* lronsulfide

This section does not addresswastes exempt from Subtitle C under other provisions of RCRA. See40 CFR §261.4.
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APPENDIX E

EPA GUIDANCE DOCUMENTS ON
FEDERALLY PERMITTED RELEASES TO AIR

“GUIDANCE ON THE CERCLA SECTION 101(10)(H) FEDERALLY
PERMITTED RELEASE DEFINITION FOR CERTAIN AIR
EMISSIONS,” 67 FED. REG. 18, 899 (APRIL 17, 2002)
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population, infants less than 1—year old,
and children (1 to 6) are 69,000 ppb,
19,000 ppb, and 19,000 ppb,
respectively, compared with EECs of
0.004 ppb and 15.4 ppb for ground and
surface water, respectively.

2. Infants and children. In general,
FFDCA Section 408 provides that EPA
shall apply an additional ten-fold
margin of safety (MOS) for infants and
children in the case of threshold effects
to account for prenatal and postnatal
toxicity and the completeness of the
data base on toxicity and exposure
unless EPA determines that a different
MOS will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. EPA
believes that reliable data support using
the standard UF (usually 100 x for
combined interspecies and intraspecies
variability) and not the additional ten-
fold MOE/UF when EPA has a complete
data base under existing guidelines and
when the severity of the effects in
infants or children or the potency or
unusual toxic properties of a compound
do not raise concerns regarding the
adequacy of the standard MOE/safety
factor.

i. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility in rats and rabbits to in
utero and/or postnatal exposure to
glyphosate.

ii. Conclusion. There is a complete
toxicity data base for glyphosate and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. EPA
determined that the 10X SF to protect
infants and children should be removed.
The FQPA factor is removed because:

 The toxicology data base is
complete.

* There is no indication of increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
glyphosate (in the prenatal
developmental toxicity study in rats,
effects in the offspring were observed
only at or above treatment levels which
resulted in evidence of appreciable
parental toxicity).

* The use of generally high quality
data, conservative models and/or
assumptions in the exposure assessment
provide adequate protection of infants
and children.

F. International Tolerances

Several maximum residue limits
(MRLs) for glyphosate have been
established by CODEX in or on various

commodities. These limits are based on
the residue definition of glyphosate per
se, without reference to the cation used
in product formulations. Based on
toxicological considerations, EPA has
determined that AMPA no longer needs
to be regulated and has deleted AMPA
from the U.S. tolerance expression, so
that the U.S. residue definition is
harmonized with that of CODEX. The
proposed rice grain tolerance of 15.0
ppm, is based on crop field trial data
obtained using glyphosate-tolerant rice
and therefore cannot be lowered to
maintain harmonization with the
CODEX MRL of 0.1 ppm, for residues of
glyphosate in or on this commodity. A
CODEX MRL exists for “hay or fodder
(dry) of grasses’ at 50.0 ppm, and on
“maize forage” at 1.0 ppm, however the
proposed U.S. tolerance for “grass,
forage, fodder, and hay group” at 300
ppm, and “‘corn, field, forage” at 6.0
ppm, are based on higher application
rates than those used in the residue
studies considered by CODEX, so that
harmonization cannot be maintained in
these cases. Other than for these specific
commodities, the agreement between
U.S. tolerances and Codex international
residue standards is unaffected by this
action.

[FR Doc. 02-9324 Filed 4-16—-02; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7172-4]
Guidance on the CERCLA Section

101(10)(H) Federally Permitted Release
Definition for Certain Air Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is publishing as an
appendix to this notice a guidance on
the CERCLA section 101(10)(H)
federally permitted release definition for
certain air emissions.

FOR FURTHER INFORMATION CONTACT: Visit
the OECA Docket Web Site at
www.epa.gov/oeca/polguid/
enfdock.html or contact the RCRA/UST,
Superfund and EPCRA Hotline at (800)
424-9346 or (703) 412-9810 in
Washington, DC area. For general
questions about this guidance, please
contact Lynn Beasley at (703) 603—9086
and for enforcement related questions,
please contact Ginny Phillips at (202)
564—6139 or mail your questions to:
U.S. EPA, 1200 Pennsylvania Ave.,
NW., Washington DC 20460, attention
Lynn Beasley, mail code 5204G.
SUPPLEMENTARY INFORMATION:

Purpose of this Notice

Today’s guidance discusses the
federally permitted release definition,
which is an exemption to the reporting
requirements under two federal
emergency response and public right to
know laws: section 103 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (“CERCLA”), as amended, 42 U.S.C.
9603 and section 304 of the Emergency
Planning and Community Right-to-
Know Act (“EPCRA”), 42 U.S.C. 11004.
Federally permitted releases are defined
in CERCLA section 101(10), which
specifically identifies certain releases
that are permitted or controlled under
several environmental statutes and
exempts these releases from the
notification requirements of CERCLA
section 103 and EPCRA section 304.
CERCLA section 101(10)(H) identifies
releases that are exempt from reporting
because they are subject to permits and
regulations under the Clean Air Act
(“CAA™).

This guidance reflects our
consideration of the general concerns
raised by previous Federal Register
notices on the definition of federally
permitted release, the comments
submitted on the Interim Guidance and
our own experience in implementing
the reporting requirements under
CERCLA section 103 and EPCRA section
304. This guidance also considers
several administrative adjudication
decisions on federally permitted
releases.

This guidance does not impose new
reporting requirements or change the
types of releases which are required to
be reported under CERCLA section 103
and EPCRA section 304 or the
implementing regulations at 40 CFR
parts 302 and 355. The legal authority
for the reporting requirements arises
from those statutory and regulatory
provisions, as well as the statutory
provisions on federally permitted
releases, not from this guidance. This
guidance has no effect on CAA permit
requirements.

The CAA provides EPA and states the
authority to impose a wide variety of
permits, regulatory limits and control
requirements on emission sources.
Whether a particular air release of a
hazardous substance or extremely
hazardous substance is exempt from
CERCLA section 103 and EPCRA section
304 reporting requirements requires a
case-by-case determination based on the
specific permit language or applicable
control requirement. As a consequence,
it is difficult to establish a “‘bright line”
for when releases qualify for the
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CERCLA federally permitted release
exemption.

Opportunities for Notice and Comment

The public has had several
opportunities to comment on our
interpretation of the CERCLA definition
of federally permitted release. We
originally requested comments on this
issue in 1983, when we proposed
regulations for CERCLA notification
requirements and reportable quantity
adjustments. See 48 FR 23552 (May 25,
1983). Subsequently, in a 1988 proposed
rule, we addressed some comments on
federally permitted releases, explained
our understanding of the term in certain
circumstances and requested additional
comments. See 53 FR 27268 (July 19,
1988). In 1989, we published a
Supplemental Notice of Proposed
Rulemaking and requested further
comment on our interpretation of
federally permitted releases. See 54 FR
20305 (July 11, 1989). On December 21,
1999, we published in the Federal
Register the “Interim Guidance on the
CERCLA section 101(10)(H) Federally
Permitted Release Definition for Certain
Air Emissions” (“Interim Guidance”),
requested comment and announced a
public meeting. See 64 FR 71614
(December 21, 1999). We extended the
comment period twice, providing the
public with over 75 days to consider
and prepare their comments on the
Interim Guidance. We hosted a public
meeting on February 24, 2000, to
provide additional opportunities for oral
testimony and dialogue. This extensive
comment period gave the public an
opportunity to raise their concerns to us
prior to the publication of this guidance.
The guidance addresses many of the
comments received on the Interim
Guidance.

Changes From the Interim Guidance

This guidance supercedes the Interim
Guidance, which is now deemed to be
withdrawn. It also differs from the
Interim Guidance in several aspects.
First, this guidance clarifies the
discussion of volatile organic
compounds (“VOC”) and particulate
matter (“PM”) limits and controls and
when releases of hazardous substances
which are constituents of these criteria
pollutants could qualify for the CERCLA
federally permitted release exemption.
Second, the Guidance adds a section
addressing air emissions of nitrogen
oxide (“NO”’) and nitrogen dioxide
(“NO2”). Third, whether the exemption
can be applied to grandfathered sources
will be addressed in a separate
forthcoming guidance document.
Finally, the guidance explains that
certain releases from minor sources

subject to a federally enforceable limit
may meet the definition of a CERCLA
federally permitted release.

The changes from the Interim
Guidance are based on the information
we received from comments on the
Interim Guidance. For example,
commentors provided us with examples
of permits that have VOC and/or PM
control requirements that may also
effectively limit or control the emissions
of hazardous substances. Therefore, in
response to this information, we
clarified and expanded our discussion
of when a release of a hazardous
constituent of VOC or PM could be
considered a federally permitted release.

Although releases of NO and NO»
were not addressed directly in the
Interim Guidance, commentors pointed
out to us that the current ten pound
reportable quantity for CERCLA/EPCRA
reporting for NO and NO> could result
in a large number of notifications of
very small releases which could
overburden the CERCLA notification
system and have negative consequences
on the government’s ability to focus its
resources on more serious releases. We
agree with these commentors and are
addressing this issue in several ways.
First, we agree that permitted air
releases of NO and NO; that are subject
to limits or controls for NOx are
CERCLA federally permitted releases.
Second, the Agency supports the
proposal of an administrative reporting
exemption for certain NO and NO; air
releases which could result in these
releases not being required to be
reported under CERCLA section 103 and
EPCRA section 304. EPA will move
forward with the proposal as soon as
resources become available. Finally, we
are providing enforcement discretion to
certain sources that would otherwise
have to report their NO and NO; air
releases until the administrative
reporting exemption process is complete
or until we publish a notice saying
otherwise.

We also received a significant number
of comments concerned with the
possible impacts of the Interim
Guidance on the notification
requirements for releases from CAA
minor sources. Commentors have
provided us with useful information on
the number of minor sources they feel
are potentially impacted by this
guidance, the treatment of minor
sources under federal and state air
regulatory programs and why they feel
that releases from minor sources meet
the definition of federally permitted
release under CERCLA. Most
commentors believe that emissions from
minor sources meet the CERCLA
federally permitted release definition.

We agree with one group of commentors
which has pointed out that in some
situations emissions that are in
compliance with a federally enforceable
threshold limit meet the definition of
federally permitted releases. The
specific situations are discussed in
section V of the guidance.

Finally, we have reformatted this
guidance to more clearly respond to the
questions raised by commentors, and to
make the document easier to read in
accordance with President Clinton’s
June 1, 1998, Executive Memorandum
on Plain Language in Government
Writing. The word “we” in this
guidance means EPA. The word “you”
in this guidance means the reader and,
depending on context, may mean state,
local or tribal government agencies,
industry, environmental groups or other
stakeholders.

The Office of Solid Waste and
Emergency Response and the Office of
Enforcement and Compliance Assurance
jointly issue this guidance.

Dated: April 4, 2002.
Marianne Lamont Horinko,
Assistant Administrator for Solid Waste and
Emergency Response.
Dated: April 11, 2002.
Sylvia K. Lowrance,

Acting Assistant Administrator for
Enforcement and Compliance Assurance.

Appendix A—Guidance on the CERCLA
Section 101(10)(H) Federally Permitted
Release Definition for Certain Air
Emissions

Table of Contents

1. Background: CERCLA Section 103 and
EPCRA Section 304

II. Purpose of Guidance

III. Emission Exceedances of Permit Limits
and Control Regulations

IV. Criteria Pollutants: VOCs, PM and NOx

V. Minor Sources

VI. Waivers

VII. Accidents and Malfunctions

VIIL Start-up/Shut-down

IX. Conclusion

I. Background: CERCLA Section 103
and EPCRA Section 304

Reporting Requirements

The Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, 42 U.S.C. 9601 et seq.
(“CERCLA”) gives EPA broad authority
to respond to releases or threats of
releases of hazardous substances. In
order to alert federal officials of
potentially dangerous releases of
hazardous substances, CERCLA section
103 requires facilities to immediately
notify the National Response Center
(“NRC”) of any release of a hazardous
substance in an amount equal to or
greater than the reportable quantity

Copyright American Petroleum Institute
Provided by IHS under license with API

No reproduction or networking permitted without license from IHS Not for Resale



Federal Register/Vol. 67, No. 74/Wednesday, April 17, 2002 /Notices

18901

(“RQ”) for that substance. Section
103(a) states, in part, as follows:

Any person in charge of a vessel or an
offshore or an onshore facility shall, as soon
as he has knowledge of any release (other
than a federally permitted release) of a
hazardous substance from such vessel or
facility in quantities equal to or greater than
those determined pursuant to section 9602 of
this title, immediately notify the National
Response Center * * *

42 U.S.C. 9603(a). This notification
provides release information to the
government so that government
personnel can evaluate the need for a
response and undertake any necessary
action in a timely fashion. CERCLA
section 103(f) stablishes an alternative
reporting scheme for releases that are
continuous and stable in quantity and
rate. A facility choosing this alternative
submits a report on the continuous
release in compliance with the
regulations at 40 CFR 302.8 and
355.40(a)(2)(iii). CERCLA section 104
authorizes the federal government to
respond whenever there is a release or
a substantial threat of a release of a
hazardous substance.

The Emergency Planning and
Community Right-to-Know Act
(“EPCRA”), 42 U.S.C. 11001 et seq., also
known as Title III of the Superfund
Amendments and Reauthorization Act
of 1986 (“SARA”), and its implementing
regulations (40 CFR part 355) was
established to “* * * provide the
public with important information on
the hazardous chemicals in their
communities, and to establish
emergency planning and notification
requirements which would protect the
public in the event of a release of
hazardous chemicals.” H.R. Conf. Rep.
No. 962, 96th Cong., 2d Sess. (1986).
EPCRA section 304 requires the owner
or operator of a facility to immediately
notify both the state emergency
response commissions (“SERC”) and
local-emergency planning committees
(“LEPC”) whenever the facility has a
release of an RQ or more of a CERCLA
hazardous substance or an EPCRA
extremely hazardous substance (“EHS”)
for each area that the release is likely to
affect. EPCRA section 304(c) requires
the owner or operator of the facility, as
soon as practicable after a reportable
release, to provide a written follow up
notice that includes information on the
release, response actions, risks and
medical advice.

CERCLA section 101(14) defines the
term “‘hazardous substance” by
reference to provisions in other
environmental statutes that identify
substances as hazardous and to CERCLA
section 102, which authorizes the EPA
Administrator to designate additional

hazardous substances when their release
may present substantial danger to the
public health or welfare or the
environment. Pursuant to CERCLA
section 102, the Administrator sets the
quantities for hazardous substances
known as reportable quantities (“RQ”)
that, when released, require reporting. If
the Administrator has not established an
RQ, section 102(b) provides for a default
RQ. A table at 40 CFR 302.4 lists the
CERCLA hazardous substances with
their RQs, and tables at 40 CFR part 355,
appendices A & B list the EPCRA EHSs
with their RQs.

Immediate notification provides
emergency planning authorities with the
information they need to respond to the
release as quickly as possible in order to
minimize the danger to human health
and the environment, including dangers
to children, other sensitive populations
and sensitive ecosystems. The release
reports also alert emergency planning
personnel to the potential for future
risks so that local communities can
work with facilities to minimize those
risks. Emergency planning authorities
can also use the release reports to assess
emergency planning needs, to identify
and develop appropriate responses to
acute as well as chronic exposure and
to assess cumulative effects of chemical
exposures from many different sources
in local areas. EPCRA gives members of
the public, including local communities
and individuals, the right to know the
types and amounts of releases of certain
chemicals in their communities.

Exemption for Federally Permitted
Releases

Congress exempted “federally
permitted releases’ as defined in
CERCLA section 101(10) from the
notification requirements in CERCLA
section 103 and EPCRA section 304. The
definition of federally permitted release
in CERCLA section 101(10) specifically
identifies releases that are regulated
under other environmental programs,
such as the National Pollutant Discharge
Elimination System of the Clean Water
Act; Resource Conservation and
Recovery Act; and the Underground
Injection Control program of the Safe
Drinking Water Act, among others. Our
guidance document only addresses
certain air releases when the source of
the release is regulated under the Clean
Air Act (“CAA”). CERCLA section
101(10)(H) defines federally permitted
releases under the CAA as:

any emission into the air subject to a permit
or control regulation under section 111,
section 112, title I part C, title I part D, or
State implementation plans submitted in
accordance with section 110 of the Clean Air
Act (and not disapproved by the

Administrator of the Environmental
Protection Agency), including any schedule
or waiver granted, promulgated, or approved
under these sections.

CERCLA section 101(10)(H); 42 U.S.C.
9601(10)(H)(internal citations omitted).

II. Purpose of Guidance

This guidance document discusses
the most common questions we have
received from the public on the
federally permitted release definition
and discusses the principles we
consider most important in evaluating
whether an air release may be
considered a CERCLA section
101(10)(H) federally permitted release.

The Senate committee that considered
the CERCLA definition of federally
permitted release recognized that the
CAA controls air pollutants in several
ways:

In the Clean Air Act, unlike some other
Federal regulatory statutes, the control of
hazardous air pollutant emissions can be
achieved through a variety of means: express
emissions limitations (such as control on the
pounds of pollutant that may be discharged
from a source during a given time);
technology requirements (such as floating
roof tanks on hydrocarbons in a certain vapor
pressure range); operational requirements
(such as start up or shut down procedures to
control emissions during such operations);
work practices (such as the application of
water to suppress certain particulates); or
other control practices. Whether control of
hazardous substance emissions is achieved
directly or indirectly, the means must be
specifically designed to limit or eliminate
emissions of a designated hazardous
pollutant or a criteria pollutant. Senate Rep.
848, 96th Cong., 2d Sess. 49 (1980).

Because of the numerous programs
under the CAA and their complexity,
this guidance does not address each
application of the exemption. This
guidance is intended for you to use as
a general guide to determine, on a case-
by-case basis, whether an air release of
a hazardous substance qualifies as a
federally permitted release. You should
consider any permit language as a whole
rather than reviewing specific language
in isolation and also look at all
applicable control requirements in order
to determine whether, taken together,
they subject a release of a hazardous
substance to a relevant CAA permit or
control regulation.

The CERCLA, EPCRA and CAA
statutory provisions and the EPA
regulations described in this guidance
contain legally binding requirements.
This guidance does not substitute for
those provisions or regulations, nor is it
a regulation itself. Thus, it does not
impose new legally-binding
requirements on EPA, states or the
regulated community, and may not
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apply to particular situations depending
upon the circumstances. We retain the
discretion to adopt approaches that
differ from this guidance when
appropriate, and may change this
guidance in the future. In implementing
and enforcing the reporting
requirements of the statutes, we will
decide what position to take in each
particular case based on the applicable
statutes and regulations for each release.
Interested parties are free to challenge
our position in particular situations
before the administrative or judicial
courts, which ultimately decide how the
exemption applies based on the statutes
and regulations themselves.

II1. Emission Exceedances of Permit
Limits and Control Regulations

» I'have discovered a violation at my
facility which resulted in a release of a
hazardous substance in excess of the
CAA control regulation. Does this
release qualify for the CERCLA section
101(10)(H) federally permitted release
exemption?

The EPA Environmental Appeals
Board (“EAB”) concluded that “* * *a
release ‘subject to’ Clean Air Act
regulatory requirements must be in
conformance with those requirements in
order to be exempt from EPCRA and
CERCLA emergency reporting
provisions * * *” In re Mobil Oil Corp.,
EPCRA Appeal No. 94-2, 5 EAD 490,
508, 1994 WL 544260 (EAB, Sept. 29,
1994).

The EAB reasoned that:

To adopt Mobil’s argument that any
noncomplying air release triggers the
[federally permitted release] exemption
so long as the pollutant released is
addressed in some way in a permit or
other Clean Air Act requirement would
mean that potentially significant air
releases would be exempt from EPCRA
reporting obligations, regardless of the
extent of the noncompliance or resulting
environmental harm.

IV. Criteria Pollutants: Ozone (VOC),
PM and NOx

* My facility has a CAA permit which
contains emission limits for VOC and
PM and is not subject to NESHAPs. The
facility releases are in compliance with
the VOC or PM limits. Are the releases
of hazardous substances that are also
either VOCs or emitted as particulate
matter federally permitted releases
under CERCLA?

If you are in compliance with your
federally enforceable CAA permit limit
or control regulation for volatile organic
compounds (“VOC”) or particulate
matter (“PM”), and those limits or
controls include conditions that, when
viewed together, control the release of a

constituent hazardous substance, such a
release would likely qualify as a
federally permitted release. The Senate
Report language states that to qualify for
the CERCLA 101(10)(H) federally
permitted release exemption, the means
of controlling the hazardous substance
emissions must be “* * * specifically
designed to limit or eliminate emissions
of a designated hazardous pollutant or

a criteria pollutant”” (Senate Report No.
848 at 49). * Whether the hazardous
substance or EHS is a criteria pollutant
or a hazardous air pollutant, the permit
limit or control should have the specific
effect of limiting or eliminating the
releases of the designated hazardous
substance or EHS if releases of that
hazardous substance or EHS are to
qualify for the federally permitted
release exemption.

When evaluating whether a release
qualifies for the federally permitted
release exemption, you should consider
whether your federally enforceable CAA
permit limit or the applicable control
regulations limit or eliminate the release
of the designated hazardous substance
or EHS. Because of the variety of VOC
and PM permit terms and controls, we
cannot establish any “bright line” tests
to determine whether a control
regulation or permit limit for VOC or
PM is adequate to qualify a release of a
designated hazardous substance or EHS
as a CERCLA federally permitted
release. You should consider whether
the permit provides direct or indirect
control of a designated hazardous
substance or EHS by reviewing the
federally enforceable permit limits and
control regulations that apply to your
releases of hazardous substances or
EHSs. Where the federally enforceable
permit limits and control regulations,
considered together, have the specific
effect of limiting or eliminating releases
of a hazardous substance or EHS, we
will infer that these permit limits and
control regulations were designed to
achieve that result unless circumstances
or evidence clearly indicate to the
contrary. The following criteria may
help you determine whether a permit
limit or control requirement for VOC or
PM has the specific effect of limiting or
eliminating the release of a hazardous
substance or EHS:

+ Are the federally enforceable permit
limits short term, or do the federally
enforceable control requirements
minimize the likelihood of a substantial
release of a hazardous substance or
EHS? If short term limits control
releases of the hazardous substances or

1Hazardous substance or EHS include any
pollutant for which a reportable quantity has been
established under CERCLA or EPCRA.

EHS, even when the limit is expressed
in VOC or PM terms, the releases of
those substances subject to short term
limits would probably qualify for the
CERCLA federally permitted release
definition.

* Does the permit application or
applicable regulation (including
supporting materials such as preambles,
technical background documents, or
details in the permit application that are
referenced in the permit) include
information that clearly shows that the
federally enforceable VOC or PM limits
have the specific effect of limiting or
eliminating the release of the designated
hazardous substance or EHS? If so, then
the releases of those substances would
probably qualify for the CERCLA section
101(10)(H) federally permitted release
exemption.

Permit limits and control regulations
usually do not control or limit
unanticipated releases such as accidents
or malfunctions and for that reason such
releases generally do not qualify for the
CERCLA section 101(10)(H) federally
permitted release exemption.

e IfT am in compliance with my
federally enforceable permit limit for
NOx issued under Title I of the CAA,
would my release of NO and NO2 equal
to or greater than the RQ qualify for the
CERCLA section 101(10)(H) federally
permitted release exemption?

Yes. NOx permit limits and control
regulations under CAA Title I are
designed to regulate nitrogen oxide
(“NO”) and nitrogen dioxide (“NO2”)
emissions, and their hazardous impacts
are taken into consideration when
establishing these limits. Thus, NOx
permit limits are sufficient to meet the
CERCLA federally permitted release
definition for releases of NO and NO..
Accordingly, your releases of NO or NO;
are federally permitted releases if they
are in compliance with your NOx
permit limit.

V. Minor Sources

* NESHAP, SIP or other CAA
permitting requirements are not
applicable to my source because my
emissions are below an annual
threshold limit. Would my releases meet
the definition of CERCLA section
101(10)(H) federally permitted release?

Releases in compliance with a
federally enforceable threshold as well
as releases that comply with any
federally enforceable technology
requirements, operational requirements,
work practices or other control
practices, would generally meet the
definition of federally permitted
releases in CERCLA section 101(10)(H)
when the emission threshold limits or
eliminates the release of the designated
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hazardous substance or EHS at issue.
Releases of hazardous substances or
EHSs from the normal operations of
such minor sources would qualify for
the CERCLA section 101(10)(H)
federally permitted release definition
when the emissions of designated
hazardous substances or EHSs are
subject to the threshold limit imposed
by law or regulation. For example,
under the CAA section 112 “area
sources’ (sources that do not have the
potential to emit 10 tons per year or
more of any one HAP, or 25 tons per
year or more of a combination of HAPs)
do not have to comply with NESHAP
regulations that apply to major sources
only, as long as they stay below that
threshold. If their emissions exceed this
limit they must comply with the
appropriate NESHAP standards for their
major source. Releases of designated
hazardous substances or EHSs from
normal operations are limited by this
standard and therefore meet the
definition of federally permitted release
in CERCLA 101(10)(H).

In addition to thresholds under the
CAA section 112, some states have
incorporated regulations into their
federally enforceable CAA section 110
state implementation plans (“SIPs”)
imposing federally enforceable
thresholds on air toxics in addition to
criteria pollutants such as NO x or sulfur
dioxide (SO2). As long as a source
complies with the emission (or
potential-to-emit) thresholds, it does not
have to comply with other CAA
requirements. These sources are
commonly referred to as minor sources.
A release of a hazardous substance or
EHS resulting from normal operations of
a minor source that is in compliance
with these SIP regulations generally
meet the CERCLA definition of a
federally permitted release. See section
IV (Criteria Pollutants: VOC and PM) for
a discussion on whether VOC or PM
limits and controls qualify as CERCLA
federally permitted releases for releases
of designated hazardous substances or
EHSs. If, as discussed in that section,
federally enforceable VOC or PM
thresholds for minor sources limit
emissions of the designated hazardous
substance or EHS, these releases would
generally meet the definition of
federally permitted release in CERCLA
section 101(10)(H).

These thresholds, however, generally
do not control unanticipated releases
such as accidents or malfunctions. The
thresholds for minor sources are usually
only directed at the facility’s releases
from its normal operations. Even a very
small source could have an accident or
malfunction that causes a release of a
hazardous substance or EHS that

requires an immediate response. The
Senate committee report stated that
‘““Accidents—whatever their cause—
which result in, or can reasonably be
expected to result in releases of
hazardous pollutants would not be
exempt from the requirements and
liabilities of this bill. Thus, fires,
ruptures, wrecks and the like invoke the
response and liability provisions of the
bill.” Senate Report No. 96—848 at 48.
Area sources and other sources that are
subject to a regulation that limits their
total annual emissions should generally
report their releases at or above the RQQ
of hazardous substances and EHSs that
are caused by accidents, malfunctions,
unanticipated releases and other
releases that are not part of the facility’s
normal operations.

VI. Waivers

* My hazardous release is subject to
a waiver pursuant to CAA section 111.
Would this release qualify for the
CERCLA federally permitted release
exemption?

Yes, your release subject to the waiver
is a CERCLA federally permitted release.
Section 101(10)(H) of CERCLA exempts
releases subject to “* * * any schedule
or waiver granted, promulgated, or
approved under * * *” the CAA
sections 110, 111, 112 and Title I Parts
Cand D. 42 U.S.C. 9601(10)(H)(internal
citations omitted).

As an example, under section
111(j)(1) of the CAA, we may grant a
waiver from a New Source Performance
Standard (“NSPS”) in order to
encourage the use of an innovative
technological system or systems of
continuous emission reduction. If the
technology does not result in an
emission reduction that equals or
exceeds the applicable standard, we will
terminate the waiver and establish a
schedule for compliance. The release of
a hazardous substance or EHS that
would have been controlled by the
NSPS without the waiver is a CERCLA
federally permitted release, as long as it
is in compliance with the terms of the
CAA waiver.

VII. Accidents and Malfunctions

+ I'had an accidental release of a
hazardous substance above the CERCLA
RQ while I was operating consistent
with my accident and malfunction plan.
Would my release, qualify for the
CERCLA section 101(10)(H) federally
permitted release exemption?

In most circumstances, releases
resulting from accidents and
malfunctions do not qualify for the
federally permitted release exemption as
defined in CERCLA section 101(10)(H).
Releases due to accidents and

malfunctions, because they are by
definition not anticipated, are difficult
to subject to controls which limit or
eliminate emissions. Congress did not
intend to exempt unanticipated releases
such as accidents and malfunctions
from CERCLA section 103 and EPCRA
section 304. As explained in the Senate
Report, “Accidents—whatever their
cause—which result in, or can
reasonably be expected to result in
releases of hazardous pollutants would
not be exempt from the requirements
and liabilities of this bill. Thus, fires,
ruptures, wrecks and the like invoke the
response and liability provisions of the
bill.” Senate Report No. 96—848 at 48.

Although the CAA requires accident
and malfunction plans in order to
prevent, identify and minimize
accidental releases, these plans may be
too general to be considered specifically
designed to limit or eliminate emissions
of a designated hazardous pollutant or
a criteria pollutant, and thus releases
resulting from accidents and
malfunctions would generally not
qualify as CERCLA federally permitted
releases.

For example, in In re Borden
Chemicals & Plastics, Co.,
[CERCLAJEPCRA 003-1992 (Order
Granting Partial Accelerated Decision
Concerning Liability, Feb. 18, 1993), the
Administrative Law Judge concluded
that a release is only a CERCLA
federally permitted release if the
regulation imposes an emission limit or
otherwise controls the release. In
Borden, the judge held that the
discharge from an emergency relief
valve was not a federally permitted
release, regardless of whether the
discharge violated the CAA, because the
release was not controlled by the
NESHAP regulation.

Nevertheless, we realize that there are
a wide variety of approaches to dealing
with accidents and malfunctions in
CAA regulations, permits and SIPs.
Accordingly, there may be unusual
circumstances in which a release of a
hazardous substance or EHS that
resulted from an accident or
malfunction might qualify for the
federally permitted release exemption in
section 101(10)(H) of CERCLA.
Regardless, EPA strongly encourages the
prompt reporting of any release
associated with an accident or
malfunction. In addition, remember that
under many provisions in the CAA, in
order for a release to qualify as an
accident or malfunction it must not be
preventable. Releases that were
preventable may violate the general
duty clause of the CAA.
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VIII. Start-up and Shut-down

» I am operating under an approved
start-up/shut-down plan. If I have a
release of a hazardous substance during
a start-up or shut-down, will it qualify
as a federally permitted release?

If your release is in compliance with
the requirements in an approved start-
up/shut-down plan which contains
federally enforceable procedures which
limit or control your releases during
start-up or shut-down, then your release
would generally qualify for the federally
permitted release exemption. As
discussed above, like accidents and
malfunctions, emissions from start-ups
and shut-downs have been handled in a
variety of ways in CAA regulations,
permits and SIPs. In many instances,
facilities must have a start-up and shut-
down plan that sets forth procedures for
operating and maintaining a source
during those periods. See, e.g., 40 CFR
63.6(e)(3). Unlike malfunctions and
accidents which are unpredictable,
releases from start-ups or shut-downs
may be anticipated and therefore they
may be more likely to have emission
limitations or controls.

However, if a release of a hazardous
substance or EHS is exempt from CAA
regulation, or is otherwise not subject to
emission limits or other controls during
the start-up or shut-down of an
operation, then these uncontrolled
releases do not qualify for the federally
permitted release exemption and must
comply with CERCLA and EPCRA
notification requirements.

IX. Conclusion

The federally permitted release
exemption to the CERCLA section 103
and EPCRA section 304 notification
requirements exempts from the
notification requirements certain air
emissions of hazardous substances and
EHSs when the release of the hazardous
substance or EHS is subject to a permit
or control regulation issued pursuant to
CAA sections 111 and 112, Title I part
C, Title I part D, or a section 110 SIP.
Each facility is responsible for
determining whether its hazardous
substance and EHS releases qualify for
the notification exemption in light of
the particular CAA requirements that
apply to the facility.

Appendix B—Enforcement Discretion

In a memorandum dated February 15,
2000, and in subsequent extensions dated
September 13, 2000, November 30, 2000,
April 20, 2001, July 31, 2001, October 10,
2001, January 16, 2002, and March 7, 2002,
the Assistant Administrator of the Office of
Enforcement and Compliance Assurance
exercised discretion to not enforce against
facilities for failure to report certain types of

air releases until publication of the revised
guidance. We are extending this discretion
for 180 days following the date of this notice
unless the release is:

(1) an unanticipated release, such as an
accident or malfunction;

(2) a release in excess of a permit limit or
control regulation as described in the EAB
decision In re Mobil Oil Corp., EPCRA
Appeal No. 94-2, 5 EAD 490 (EAB Sept. 29,
1994);

(3) arelease from an emergency relief
valve, as described in the ALJ’s decision In
re Borden Chemicals & Plastics, Co.,
[CERCLA] EPCRA 003-1992 (Order Granting
Partial Accelerated Decision Concerning
Liability, Feb. 18, 1993);

(4) a release from a source that is
grandfathered and not subject to CAA
permits or control regulations; or

(5) a release from a source that is otherwise
exempt and not subject to any federally
enforceable CAA permit or control
regulation.

Furthermore, we recognize that certain
uncontrolled air emissions of nitrogen oxide
(“NO”) and nitrogen dioxide (‘“NO 2”) equal
to or greater than the ten pound reportable
quantity may rarely require a government
response. The Agency supports the proposal
of an administrative reporting exemption for
certain NO and NO> air releases which could
result in these releases not being required to
be reported under CERCLA section 103 and
EPCRA section 304. EPA will move forward
with the proposal as soon as resources
become available. Until the process for an
administrative reporting exemption is
complete, or until we publish a notice stating
otherwise, we will exercise enforcement
discretion and not enforce against owners/
operators or persons in charge for failure to
report air releases of NO and NO> that would
otherwise trigger a reporting obligation under
CERCLA section 103 and EPCRA section 304,
unless such releases are the result of an
accident or malfunction.

[FR Doc. 02-9322 Filed 4-16—-02; 8:45 am)|]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission

April 8, 2002.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a current valid control number.
No person shall be subject to any
penalty for failing to comply with a

collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written comments should be
submitted on or before June 17, 2002. If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to Les
Smith, Federal Communications
Commission, Room 1-A804, 445 12th
Street, SW, Washington, DC 20554, or
via the Internet to lesmith@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s) contact Les
Smith at 202—418-0217 or via the
Internet at lesmith@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-0674.

Title: Section 76.931, Notification of
Basic Tier Availability, and Section
76.932, Notification of Proposed Rate
Increase.

Form Number: N/A.

Type of Review: Extension of
currently approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents: 11,365.

Estimated Time per Response: 2.25
hours.

Frequency of Response: On occasion
reporting requirements; Third party
disclosure.

Total Annual Burden: 25,572 hours.

Total Annual Costs: None.

Needs and Uses: 47 CFR 76.931
requires each cable operator to provide
written notification to subscribers of the
availability of basic tier service by
November 30, 1993, or three billing
cycles from September 1, 1993, and to
new subscribers at the time of
installation. This notification is to
include: (a) What basic tier service is
available; (b) cost per month for basic
tier service; and (c) list of all services
included in the basic service tier. 47
CFR 76.932 requires each cable operator
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Fixed Utility Services,
Pennsylvania Public Utility
Commission
Kevin J. Bliss, Washington
Representative, Interstate Oil and
Gas Compact Commission
Representative from the Federal
Bureau of Investigation—Invited
Representative from the Office of
Homeland Security—Invited
11 a.m. Facilitated Discussion
30 Minute facilitated discussion
among panel members.
11:30 a.m. Question and Answer
Session
15 minutes for questions from the
audience.
11:45 a.m. Break
12 p.m. Introduction of Next Panel
12:05 p.m. Panel II—Industry and
Other Perspectives
Panel Members
John Somerhalder, President, El Paso
Pipeline Group
Janice Alperin, Associate General
Counsel, El Paso Pipeline Group
Dena Wiggins, General Counsel,
Process Gas Consumers
Mary Jane McCartney, Senior Vice
President for Gas Operations,
Consolidated Edison Company
Michelle Joy, General Counsel,
American Oil Pipeline Association
12:55 p.m. Facilitated Discussion
30 Minute facilitated discussion
among panel members.
1:25 p.m. Question and Answer
Session
15 minutes for questions from the
audience.
1:40 p.m. Closing Remarks

[FR Doc. 02-9895 Filed 4-22-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD02-15-000]

Conference on Emergency
Reallocation of Natural Gas; Notice of
Technical Conference and Agenda

April 16, 2002.

As announced in the Notice of
Conference issued April 2, 2002, staff
from the Federal Energy Regulatory
Commission (FERC or Commission) and
from the Department of Energy (DOE)
will convene a technical conference on
April 23, 2002 at 9 a.m. in the
Commission Meeting Room (2C) to
begin discussions with interested
parties on whether and how to clarify,
expedite and streamline processes for
reallocating natural gas among shippers,

pipelines, and local distribution
companies (LDCs) in today’s non-
vertically integrated industry in the
event of a disaster, whether natural or
otherwise.

The conference Agenda is appended
to this Notice. Transcripts of the
conference will be available from Ace
Reporting Company (202-347-3700), for
a fee. The transcript will be available on
the Commission’s RIMS system two
weeks after the conference.

For additional information, please
contact Carol Connors in the Office of
External Affairs at
carol.connors@ferc.gov.

Magalie R. Salas,
Secretary.

Conference on Emergency Reallocation
of Natural Gas April 23, 2002.

9 am. Opening Remarks—FERC and
DOE
9:10 am. Formal Presentations

Presentations on the existing
authorities concerning emergency
reallocation.

Robert F. Christin, Energy Projects,
Lead Counsel, Office of the General
Counsel

Donald A. Juckett, Director, Natural
Gas and Petroleum Import/Export
Activities, Department of Energy,
Office of Fossil Energy

9:50 a.m. Panel I—Regulatory
Perspectives

Panel Members

Commissioner Charles R. Matthews,
Texas Railroad Commaission
Phil Teumim, Director, Office of Gas
and Water, New York State Public
Service Commission
Representative from the Office of
Homeland Security—Invited
Representative from the National
Governors Association—Invited
10:30 a.m. Facilitated Discussion
30 Minute facilitated discussion
among panel members.
11:00 a.m. Question and Answer
Session
15 minutes for questions from the
audience.
11:15 a.m. Break
11:30 a.m. Introduction of Next Panel
11:35 a.m. Panel [I—Industry and
Other Perspectives
Richard Smead, Vice President,
Regulatory Policy, El Paso Pipeline
Group
Janice Alperin, Associate General
Counsel, El Paso Pipeline Group
Dena Wiggins, General Counsel,
Process Gas Consumers
Mike Linn, President, Allegheny
Interests
Mark Haskell, Partner, Brunekant &

Haskell (for Natural Gas Supply
Association)
Jack Cashin, Senior Manager Policy,
Electric Power Supply Association
Richard McMahon, EEI Group
Director, Edison Electric Institute
LDC Representative from the Natural
Gas Council—Invited
12:55 p.m. Facilitated Discussion
30 Minute facilitated discussion
among panel members.
1:25 p.m. Question and Answer
Session
15 minutes for questions from the
audience.
1:40 p.m. Closing Remarks

[FR Doc. 02—9896 Filed 4—22—-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Membership of Performance
Review Board

April 17, 2002.

The Federal Energy Regulatory
Commission (Commission) hereby
provides notice of the membership of its
Performance Review Board (PRB). This
action is undertaken in accordance with
Title 5, U.S.C., Section 4314(c)(4). The
Commission’s PRB adds the following
member: J. Mark Robinson

Magalie R. Salas,

Secretary.

[FR Doc. 02—-9901 Filed 4-22-02; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7174-8]

Guidance on the CERCLA Section
101(10)(H) Federally Permitted Release
Definition for Clean Air Act
“Grandfathered’ Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is publishing as an
appendix to this notice a guidance on
the CERCLA section 101(10)(H)
federally permitted release definition as
it applies to grandfathered sources
under the Clean Air Act (CAA).

FOR FURTHER INFORMATION CONTACT: Visit
the OECA Docket Web Site at
www.epa.gov/oeca/polguid/
enfdock.html or contact the RCRA/UST,
Superfund and EPCRA Hotline at (800)
424-9346 or (703) 412-9810 in
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Washington, DC area. For general
questions about this guidance, please
contact Lynn Beasley at (703) 603—9086
and for enforcement related questions,
please contact Ginny Phillips at (202)
564—6139 or mail your questions to:
U.S. EPA, 1200 Pennsylvania Ave.,
Washington DC, 20460, attention Lynn
Beasley, mail code 5204G.

SUPPLEMENTARY INFORMATION:
Purpose of this Notice

This notice announces guidance
discussing the application of the
federally permitted release exemption to
air emissions from sources that are
“grandfathered” under the Clean Air
Act (“CAA”). The federally permitted
release exemption pertains to the
reporting requirements under two
federal emergency response and public
right to know laws: section 103 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (“CERCLA”), as amended, 42 U.S.C.
9603, and section 304 of the Emergency
Planning and Community Right-to-
Know Act (“EPCRA”), 42 U.S.C. 11004.
Federally permitted releases are defined
in CERCLA section 101(10), which
specifically identifies certain releases
that are permitted or controlled under
several environmental statutes. These
releases are exempt from the
notification requirements of CERCLA
section 103 and EPCRA section 304.
CERCLA section 101(10)(H) identifies
releases that are exempt from reporting
because they are subject to permits and
regulations under the CAA.

On December 21, 1999, we published
in the Federal Register the “Interim
Guidance on the CERCLA section
101(10)(H) Federally Permitted Release
Definition for Certain Air Emissions”
(“Interim Guidance”). The Interim
Guidance discussed several issues
regarding the application of the
federally permitted release exemption to
air releases, including whether the
exemption applies to releases from
grandfathered sources. We requested
comment on the Interim Guidance and
held a public meeting, giving the public
an opportunity to raise their concerns
about these issues. On April 17, 2002,
the Agency published the “Guidance on
the CERCLA section 101(10)(H)
Federally Permitted Release Definition
for Certain Air Emissions,” (67 FR
18899). This Guidance responded to the
concerns raised by commentors and
superceded the Interim Guidance. The
Guidance, however, did not address the
question of grandfathered sources and
federally permitted releases. The
document we publish today discusses
grandfathered sources. This document

reflects our consideration of the
comments submitted on the Interim
Guidance regarding that issue, general
concerns raised by previous Federal
Register notices on the definition of
federally permitted release, and our own
experience in implementing the
reporting requirements under CERCLA
section 103 and EPCRA section 304.
This guidance also incorporates
principles articulated in EPA
administrative adjudications.

This guidance does not impose new
reporting requirements or change the
types of releases which are required to
be reported under CERCLA section 103
and EPCRA section 304 or the
implementing regulations at 40 CFR
parts 302 and 355. The legal authority
for the reporting requirements arises
from those statutory and regulatory
provisions, as well as the statutory
provisions on federally permitted
releases, not from this guidance.
Further, whether a particular air release
of a hazardous substance or extremely
hazardous substance is exempt from
CERCLA section 103 and EPCRA section
304 reporting requirements requires a
case-by-case determination based on the
specific applicable permit language or
control requirements. This guidance has
no effect on CAA permit requirements.

The Office of Solid Waste and
Emergency Response and the Office of
Enforcement and Compliance Assurance
jointly issue this guidance.

Dated: April 4, 2002.
Marianne Lamont Horinko,

Assistant Administrator for Solid Waste and
Emergency Response.

Dated: April 11, 2002.
Sylvia K. Lowrance,

Acting Assistant Administrator for
Enforcement and Compliance Assurance.

Appendix A—Guidance on the CERCLA
Section 101(10)(H) Federally Permitted
Release Definition for Clean Air Act
“Grandfathered” Sources

Section 103 of the Comprehensive
Environmental Response, Compensation, and
Liability Act (“CERCLA”) and section 304 of
the Emergency Planning and Community
Right-to-Know Act (“EPCRA”) require that
facilities notify federal, state and local
authorities of releases of hazardous
substances, if the amount of the release
reaches a designated reportable quantity.
Federally permitted releases, as defined in
CERCLA section 101(10), are exempt from
the CERCLA and EPCRA release reporting
requirements. Federally permitted releases
are certain releases that are permitted or
controlled under several environmental
statutes. CERCLA section 101(10)(H)
identifies releases that are exempt from
reporting because they are subject to permits
and regulations under the Clean Air Act
(“CAA”). This guidance document addresses

the federally permitted release exemption as
applied to releases from grandfathered
sources under the CAA.

CERCLA section 101(10)(H) defines
federally permitted releases under the CAA
as: Any emission into the air subject to a
permit or control regulation under section
111, section 112, title I part C, title I part D,
or State implementation plans submitted in
accordance with section 110 of the Clean Air
Act (and not disapproved by the
Administrator of the Environmental
Protection Agency), including any schedule
or waiver granted, promulgated, or approved
under these sections.

42 U.S.C. 9601(10)(H)(internal citations
omitted). The Senate committee report
explained the CERCLA definition of federally
permitted release for air emissions:

In the Clean Air Act, unlike some other
Federal regulatory statutes, the control of
hazardous air pollutant emissions can be
achieved through a variety of means: express
emissions limitations (such as control on the
pounds of pollutant that may be discharged
from a source during a given time);
technology requirements (such as floating
roof tanks on hydrocarbons in a certain vapor
pressure range); operational requirements
(such as start up or shut down procedures to
control emissions during such operations);
work practices (such as the application of
water to suppress certain particulates); or
other control practices. Whether control of
hazardous substance emissions is achieved
directly or indirectly, the means must be
specifically designed to limit or eliminate
emissions of a designated hazardous
pollutant or a criteria pollutant.

Senate Rep. 848, 96th Cong., 2d Sess. 49
(1980).

Generally, releases from grandfathered
sources do not meet the definition of
federally permitted releases, because
Congress exempted those sources, rather than
imposing permits or control regulations on
them. Congress, in enacting several of the
CAA programs, did not require existing
pollution sources (unless modified) to install
pollution controls. For example, certain
requirements of the New Source Performance
Standards Program apply specifically to new:
sources. See 42 U.S.C. 7411(b). Exempted :
existing sources are known as :
“grandfathered” sources under Title I of the
CAA. Congress structured the CAA to force
pollution control technology in a cost-
effective manner. Thus, the decision not to
require those sources was primarily based on
economic considerations, i.e., when
pollution control technology could be
efficiently and cost-effectively engineered
into plants. See, for example, H.R. Rep. No.
95-294, at 185. For this reason, a facility’s
status as a grandfathered source does not
necessarily mean that emissions from this
facility do not pose a public health hazard.

To the extent that the releases from
grandfathered sources are not subject to
permits or control regulations, they generally
will not meet the CERCLA section 101(10)(H)
definition of federally permitted release
based on the status of the facility as
grandfathered. However, a source that is
exempt from a CAA requirement because of
its grandfathered status may be subject to
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other applicable CAA permits or regulations.
If there are federally enforceable permits or
control regulations issued under the CAA
provisions cited in CERCLA 101(10)(H) that
apply to releases of hazardous substances
from a grandfathered source, despite the
grandfathered source exemption, those
releases may qualify as federally permitted
releases under CERCLA section 101(10)(H).

[FR Doc. 02-9914 Filed 4-22-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7173-5]

Notice of Proposed Prospective
Purchaser Agreement Pursuant to the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, as Amended by the
Superfund Amendments and
Reauthorization Act, Leeds Silver
Reclamation Superfund Site

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; request for public
comment.

SUMMARY: Notification is hereby given
that a Proposed Prospective Purchaser
Agreement (PPA) associated with the
Leeds Silver Reclamation Superfund
Site located in Leeds, Utah was
executed by the United States
Department of Justice on March 5, 2002.
This Agreement is subject to final
approval after the comment period. The
Prospective Purchaser Agreement would
resolve certain potential EPA claims
under sections 106 and 107 of the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (CERCLA),
against Great Western Star, L.L.C. and
Stacey L. Eaton, the prospective
purchasers (the purchasers).

The settlement would require the
purchasers to pay the U.S.
Environmental Protection Agency
$60,000. The purchasers intend to use
the property as part of a plan to create
a residential subdivision in the Silver
Reef area, which is in close proximity to
Leeds. The purchasers will use the Site
property as open space within the
development.

The purchasers have agreed to
provide EPA with an irrevocable right of
access to the Site, to conduct all
business in compliance with all
applicable local, State, and federal laws
and regulations, and to exercise due
care at the Site. The purchasers will
record a certified copy of the PPA with

the local Recorder’s Office, and
thereafter, each deed, title, or other
instrument conveying an interest in the
property shall contain a notice to
successors-in-title not to disturb the
implemented Site response.

For thirty (30) days following the date
of publication of this document, the
Agency will receive written comments
relating to the proposed settlement. The
Agency’s response to any comments
received will be available for public
inspection at the Superfund Records
Center at the U.S. Environmental
Protection Agency, Region VIII, 999
18th Street, Denver, Colorado, 80202.

Availability: The proposed settlement
is available for public inspection at the
U.S. Environmental Protection Agency,
Region VIII, 999 18th Street, Denver,
Colorado, 80202. A copy of the
proposed Agreement may be obtained
from Mia Wood, Enforcement Attorney,
U.S. Environmental Protection Agency,
Region VIII, 999 18th Street, Denver,
Colorado, 80202. Comments should
reference the “Leeds Silver Reclamation
Superfund Site Prospective Purchaser
Agreement”’ and should be forwarded to
Maureen O’Reilly, Enforcement
Specialist, at the U.S. Environmental
Protection Agency, Region VIII, 999
18th Street, Denver, Colorado, 80202.
FOR FURTHER INFORMATION CONTACT: Mia
Wood, Enforcement Attorney, U.S.
Environmental Protection Agency,
Region VIII, 999 18th Street, Denver,
Colorado, 80202.

It is so Agreed:
Jack W. McGraw,

Acting Regional Administrator, U.S.
Environmental Protection Agency, Region
VIIL

[FR Doc. 02-9915 Filed 4-22-02; 8:45 am)]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission
for Extension Under Delegated
Authority, Comments Requested

April 16, 2002.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it

displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
the accuracy of the Commission’s
burden estimate; ways to enhance the
quality, utility, and clarity of the
information collected; and ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Persons wishing to comment on
this information collection should
submit comments June 24, 2002. If you
anticipate that you will be submitting
comments, but find it difficult to do so
within the period of time allowed by
this notice, you should advise the
contact listed below as soon as possible.

ADDRESSES: Direct all comments to Judy
Boley Herman, Federal Communications
Comumission, 445 12th Street, SW.,
Room 1-C804, Washington, DC 20554 or
via the internet to jboley@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Judy
Boley Herman at 202—418-0214 or via
the internet at jboley@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control No.: 3060—-0882.

Title: Section 95.833, Construction
Requirements.

Form No.: N/A.

Type of Review: Extension of a
currently approved collection.

Respondents: Individuals or
households, business or other for-profit.

Number of Respondents: 1,468.

Estimated Time Per Response: 1 hour.

Total Annual Burden: 1,468 hours.

Annual Reporting and Recordkeeping
Cost Burden: $0.

Frequency of Response: Ten year
reporting requirement.

Needs and Uses: This rule section is
necessary for 218-219 MHz service
system licensees to file a report after ten
years of license grant to demonstrate
that they provide substantial service to
its service areas. The information is
used by the Commission staff to assess
compliance with 218-219 MHz service
construction requirements, and to
provide adequate spectrum for the
service. This will facilitate spectrum
efficiency and competition by the 218—
219 MHz licensees in the wireless
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APPENDIXF

OCTOBER 25,1990, LETTER FROM JIM MAKRIS, EPA,
CLARIFYING TH E APPLICABILITY OF THE DEFINITION OF
“FACILITY” TO SUBSURFACE OPERATIONS

API PUBLICATIONS, BULL.E1 SECOND EDITION P.75
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October 25, 1990, Letter from Jim Makris,
EPA, clarifying the Applicability of the Definition
of Facility to Subsurface Operations

(€0 STy,
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
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0CT 25 1960

OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

C. T. Sawyer

Vice President

American Petroleum Institute
1220 L Street, N.W.
Washington, D.C. 20005

Dear Mr. Sawyer:

This letter responds to questions you and other individuals
associated with the American Petroleum Institute have raised
concerning whether, in the Agency's view, the emergency planning,
release notification, material safety data sheet, and annual
inventory provisions of the Emergency Planning and Community
Right to Kncw Act of 1986 (commonly referred to as "EPCRA," "SARA
Title III" cr "Title III") apply to subsurface naturally-
occurring deposits of crude oil and substances contained in such
deposits ("cil deposits"). These questions arise from your
reading of the recent clarifying amendments to the regulatory
definition cf "facility" contained in 55 Fed. Reg. 30632 (July
26, 1990).

The Agency understands that you believe that oil deposits
are not "structures" as the term is used in Title III and
therefore cannot be a facility. 1In your letter of September 26,
1990, you pcint out that ordinary use of the terms "facility" and
"structure" would not seem to describe uncontained naturally-
occurring oil deposits. You note that an oil deposit from which
an operator may draw oil may extend beyond the limits of the
surface tract of land on which the operator conducts his or her
activities. You explain that an oil deposit does not have
readily definable physical limits and that mapping such limits is
dependent upon data that may vary in quality and other technical
limitations. In addition, you inform us that data on the types
and quantities of hazardous chemicals located in each stratum
through which one drills is not customarily available for a
number of years. Furthermore, you question the value of oil
deposit quantity data to emergency responders because most oil
wells in this country are not free-flowing and because such data
would obscure data on surface storage of chemicals when
aggregated. Other concerns not germane to the statutory
framework (e.g., confidentiality of reserves, other regulatory
schemes, certain assumptions about burden, etc.) are expressed
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but are not material to the questions you have raised.

In determining the applicability of Title III's reporting
provisions to any situation, the Agency takes as a starting point
the statutory definition of a facility, which is set forth in
Section 329(4) of the Act. 42 U.S.C. 11049(4). The definition
contains three elements: a stationary item element ("all
buildings, eguipment, structures, and other stationary items"), a
location element ("which are located on a single site or on
contiguous or adjacent sites"), and a control element ("and which
are owned or operated by the same person...."). For purposes of
this letter, it is assumed that each o0il lease constitutes a site
and the company conducting exploration or extraction is the
relevant operator.

The modifications to 40 C.F.R. Secs. 355.20 and 370.2 in the
July 26 Federal Register were intended to clarify the Agency's
interpretation that the term "structures" in the statutory
definition of facility is not limited to surface structures or
man-made structures. In the preamble to the regulations

finalized on July 26, the Agency noted that the purpose of the
revisions was

to include only those subsurface structures that are man-
made or natural structures into which hazardous chemicals
are purposefully placed or removed through human means such
that the structures function as a containment structure. If
an activity or facility is exempt from certain title III
requirements, today's regulatory definition of "facility"
does not alter that exemption.

55 Fed. Reg. 30639 (July 26, 1990). The July 26 revisions
indicate that the Agency does not believe that Title III
distinguishes hazardous chemicals stored in tanks and buildings
from hazardous chemicals stored in salt domes and caves.

The Agency's discussion of oil deposits in the preamble to
the proposed rule (54 Fed. Reg. 12992 (March 29, 1989)), the
preamble to the final rule, and the Response to Comment document
generally suggests that Title III would apply to oil deposits to
the extent that such deposits function as containment structures.
For example, in the preamble to the proposed rule, the Agency
listed a "geological strat[um]" as an example of a structure if
such stratum functions as a containment structure. 54 Fed. Reg.
12999. sSimilarly, the Response to Comment document notes that
there is no exemption for petroleum substances from Title III and
that there is no statutory basis for distinguishing "product"
stored at a facility and other hazardous chemicals. However,
novhere in the three documents referenced in this paragraph does
the Agency express a view that oil deposits function as
containment structures. Therefore, while these documents
generally talk about Title III applying to oil deposits or
"reserves," these documents do not express an Agency conclusion
on whether 0il deposits are structures under Title III.
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Based on the Agency's understanding of the nature of oil
deposits and the terms of Title III and the regulations
thereunder, the Agency takes the position that oil deposits are
not structures under Title III. The indefinite boundaries of
strata with oil deposits contrast with the more definite
boundaries of other items that are called natural structures,
such as a cave or a salt dome. The difficulty in estimating the
quantities of hazardous chemicals present in each strata through
which an operator drills would make such a broad interpretation
of the term "structure" difficult to implement in a way that
promotes the goals of Title III.2 The Agency in the past has
interpreted the location element to set the geographic boundaries
of a facility; to the extent that oil deposit boundaries are
indefinite and may extend beyond an oil lease or contiguous or
adjacent leases, such a "structure" may extend beyond the
geographic limits of the facility. Such an arrangement would be
inconsistent with the Agency's statutory implementation scheme.

The preamble to the July 26 rule emphasized that the Agency
was interested in obtaining reports on natural structures that
function as containment structures. While human intervention may
increase the risk associated with an oil deposit, see 54 Fed.
Reg. 12999, it is difficult to conclude that the simple act of
drilling through a stratum is enough use to convert a stratum to
something that is used for containment purposes. This may be
especially true in the o0il industry, where a suspected deposit

' In your letter of September 26, 1990, you also ask us to

address the applicability of Title III to deposits of gas. This
letter discusses o0il deposits in particular. However, in your
letter and in our discussions with Mark Rubin of your staff and
with Rosemary Stein of Exxon, API has represented to us that the
geological characteristics of gas deposits are identical to those
characteristics of oil deposits we have referred to in this letter.
Thus, the geological, programmatic and legal factors that have led
the Agency to conclude that oil deposits are not structures also
are true for gas deposits. Therefore, based on your
representations, the conclusions expressed in this letter also
would apply to gas deposits.

2 For example, the current reporting scheme accomplishes
right-to-kncw purposes by alerting a community of the existence of
oil operations and the presence of quantities of hazardous
chemicals that pass through or are used in its area. The Agency
is not aware of new oil operations that would, for the first time,
have to inform communities of their existence as a result of
classifying oil deposits as structures. While the quantities of
hazardous chemicals that would be reported would increase if oil
deposits were interpreted to be structures, such information would
be inaccurate and tend to obscure the data on surface chemicals.
In general, the Agency believes chemicals that pass through or are
used in a community are of greater concern to a community than
those contained in oil deposits.
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may be left undrilled until it appears economic to drill it.

Such a deposit would be used for containment before drilling but
would not be a "structure" under the preamble to the proposed
rule. Human intervention in the form of drilling would not
convert the deposit to a containment structure. Interpreting oil
deposits to be "structures" under Title III upon human
intervention but not prior to such intervention would appear to
be inconsistent with the purposes of modifying the regulatory
definition of facility.

The previously expressed interpretation that oil deposits
are not structures under Title III also requires the conclusion
that oil deposits are not facilities under Title III. If you
wish to discuss any of the issues mentioned in this letter,
please contact Kathy Jones of my.stgaff at (202) 475-8353.

Diredg , Chemical Emergency
gparedness and Prevention Office
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APPENDIX G

API CORRESPONDENCE WITH THE EPA REGARDING
EPCRA 88311 AND 312 REPORTING REQUIREMENTS
FOR THE E&P INDUSTRY

BULLETIN E1: 3LETTERSPP.71-74
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Bul E1: Generic Hazardous Chemical Category List and Appendix A Page 71
Inventory for the Oil and Gas Exploration and Production Industry

APPENDIX A

American Petroleum Institute Correspondence
with the Environmental Protection Agency

September 8, 1988, Letter from Jim Makris,
Director, Preparedness Staff of the EPA to
Michele Malloy, Chairman of the API SARA
Title III Task Force

Ms. Michele Malloy

Senior Corporate Attorney
Tenneco Inc.

Tenneco Building

P.O. Box 2511

Houston, Texas 77252-2511

Dear Ms. Malloy

This letter is in response to your July 29, 1988 correspondence concerning reporting require-
ments of the oil and gas production and exploration industry under Title III of the Superfund
Amendments and Reauthorization Act of 1986 (SARA). Specifically, two issues of concern were
presented for EPA clarification:

— The relationship between the SARA Title III definition of “facility” and a production field
— Generie list and inventory reporting for Sections 811 and 312 regulatory requirements
Facility Definition

The SARA Title IIT and EPA regulatory definition of “facility” prevents the Agency from
interpreting that term to apply to an entire oil or gas field in all instances. The statutory and
regulatory definition treats “all buildings, equipment, structures, and other stationary items
which are located on a single site or on contiguous or adjacent sites and which are owned or
operated by the same person” as a single facility. However, because oil and gas exploration and
production sites located on an oil field are usually not adjacent or contiguous to each other, an oil
field may be the location of several different Title III facilities. Nevertheless, the reporting obli-
gations resulting from this definition may be reduced through limited aggregate reporting.

Aggregate reporting, within the confines of certain limitations dictated by SARA Title I1I
and EPA’s implementing regulations, is permissible when complying with the reporting obliga-
tions of Sections 802, 311, and 312. These aggregate reports, however, must satisfy the informa-
tional requirements of the statute for each facility.

When aggregate reporting, an owner or operator of multiple facilities (as may be found in one
oil field) must assure that the state emergency response commission (SERC) as well as each
local emergency planning committee (LEPC) and fire department with jurisdiction over each
facility is provided with the Section 302 emergency planning notification and the appropriate
material safety data sheets (or list) and inventory forms under Sections 311 and 312. Further-
more, the statute and regulations require that owners and operators must provide the SERC,
LEPC and appropriate fire department with information on the maximum and average daily
amounts of hazardous chemicals within certain ranges within each hazard category present at
that particular fzcility during the preceding year. Unless the maximum and daily amounts of
these chemicals are within the same ranges at each of the multiple facilities, the owner or opera-
tor who submits duplicate Tier I forms to the appropriate state and local officials will not be in
compliance with Title ITI or EPA’s implementing regulations.
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As a result of the abiove provisions requiring owners and operators to provide state and local
authorities with facility-specific information, EPA believes that aggregate reporting may be
useful only to those owners and operators of multiple facilities that use the same hazardous
chemicals in approximately the same ranges.

Generic List and Inventory Reporting

SARA Title III and EPA’s implementing regulations require that owners and operators list
and inventory the hazardous chemicals actually present at a given facility. Thus, if the list and
inventory of hazardous chemicals found on the generic list and inventory forms are an accurate
compilation of the hazardous chemicals actually present at the facility, EPA will regard sub-
mission of the generic list and inventory as compliance with SARA Sections 311 and 812.
Because the owner or operator must certify that the information submitted on the Tier II inven-
tory form is true, accurate and complete, however, the owner or operator will wish to verify that

the generic information reflects the hazardous chemicals present at the particular facility for
which the form is being submitted.

The generic list does not relieve the owner or operator of the responsibility of updating provi-
sions of Section 311 or of responding to requests for actual MSDSs or for information below the
specified thresholds. Similarly, the owner or operator must respond to requests for Tier II
information below the specified threshold, when such information is requested.

If you have any further questions or concerns related to oil and gas exploration and produc-
tion reporting under SARA Title III, please contact Kathy Brody at 202-475-8353.

Sincerely,

Jim Makris
Director
Preparedness Staff
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December 8, 1988, Letter from Jean L. Cole,
Chairman of the API SARA Title III Production
Issues Group to Kathleen Brody, Program
Analyst, Preparedness Staff of the EPA.

Ms. Kathleen Brody

Preparedness Staff

Office of Solid Waste &
Emergency Response

Environmental Protection Agency

401 M Street, Southwest

Room M-3609

Washington, D.C. 20460

Dear Kathy:

Enclosed is the final Generic Hazardous Chemical Category List and Inventory document which
is to be used in reporting under Sections 311 and 312 of SARA. Incorporated in this final ver-
sion are the suggestions I received from Ms. Kirsten Engel (EPA Office of General Counsel).
The document has been transmitted to the members of the American Petroleum Institute (API)
and the Independent Petroleum Association of America (IPAA).

During our discussion on Monday, you mentioned that you were planning to distribute the docu-
ment to EPA’s regional offices. As a suggestion, you may want to encourage the regional offices
to distribute the document to the State Emergency Response Commissions (SERCs). If so
desired, a member of the SARA Title III Issue Group would be available to meet with state
officials to familiarize them with the document. If possible, please forward me a copy of your
transmittal letter.

API and IPA A believe the generic report document will greatly facilitate reporting under
SARA, especially Section 812. Once again, I appreciate your and Kirsten's review of, and input
on, the document.

Sincerely,

Jean L. Cole
Chairman, SARA Title I11
Production Issue Group
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December 15, 1988, Letter from Kathleen Brody,
Program Analyst, Preparedness Staff of the EPA,
to EPA Regional Preparedness Coordinators.

MEMORANDUM

SUBJECT: Generic Hazardous Chemical Category List and Inventory for the Oil and Gas
Exploration and Production Industry

FROM: Kathy Brody
Program Analyst
Preparcedness Staff

TO: Regional Preparedness Coordinators

As indicated in the attached letter from Jean Cole, please share the subject document with
State Emergency Response Commissions as soon as possible. If SERCs wish to meet with a
member of the American Petroleum Institute’s Title ITI Issue Group, they should contact Jean
Cole at (718) 656-3563.

- This document was finalized following the September 8, 1988 letter from Jim Makris to
Michelle Malloy (copy attached) which was provided to you in an earlier mailing.

- If you have any questions, please contact me at 475-8353.
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APPENDIXH

GENERICTIERTWO INVENTORY OF HAZARDOUS CHEMICAL
CATEGORIES FOR THE OIL AND GAS EXPLORATION AND
PRODUCTION INDUSTRY
AND
GENERICLIST OF HAZARDOUS CHEMICAL CATEGORIES FOR
THE OIL AND GAS EXPLORATION
AND PRODUCTION INDUSTRY
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GENERIC TWO TIER INVENTORY OF HAZARDOUS CHEMICAL CATEGORIES
FOR. THE OIL & GAS EXPLORATION AND PRODUCTION INDUSTRY

Reporting Codes
I. Volume Range Codes
Weight Range in Pounds Barrel Equivalent Range*
Code From... To... From... To...
01 0 99 0 1
02 100 999 1 2
03 1,000 9,999 2 20
04 10,000 99,999 20 200
05 100,000 999,999 200 2,000
06 1,000,000 9,999,999 2,000 20,000
07 10,000,000 49,999,999 20,000 100,000
08 50,000,000 99,999,999 100,000 200,000
09 100,000,000 499,999,999 200,000 1,000,000
10 500,000,000 999,999,999 1,000,000 2,000,000
11 1 billion higher than 1 billion 2,000,000 higher than 2,000,000
*One barrel is assumed to weigh 500 pounds.
I1. Storage Type Codes III. Temperature and Pressure Condition Codes
Code Types of Storage Code Storage Conditions
A Above ground tank Pressure
B Below ground tank 1 Ambient pressure
C  Tank inside building 2 Greater than ambient pressure
D  Steel drum 3  Less than ambient pressure
E  Plastic or non-metallic drum Temperature
F  Can 4  Ambient temperature
G  Carhoy 5  Greater than ambient
H Silo temperature
I  Fiber drum 6  Less than ambient
J  Bag temperature but not
K Box cryogenic
L  Cylinder 7  Cryogenic conditions
M  Glass bottles or jugs
N  Plastic bottles or jugs
O  Tote bin
P Tank wagon
Q Railcar
R  Other
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SARA Title 1l §311
(Generic List of Hazardous Chemical Categories
For the Oil and Gas Exploration and Production Industry

Hazardqus Chemical Category.

—(With Examples of Representative Chemicals)

Physical and Health Hazards

Acids, Inorganic

Hydrochloric acid (<30%) (CAS#7647-01-0)

Acids, Inorganic - Hydrofluoric Acid

Hydrofluoric acid (<12%) (CAS#7664-39-3)

Acids, Inorganic - Sulfuric Acld
Sulfuric acid (CAS#7664-93-9)

Acids, Organic
Acetic acid (CAS#64-19-7)
Acetic anhydride (CAS#108-24-7)
Benzoic acicl (CAS#65-85-0)
Citric acid (CAS#5949-29-1)
Formic acid (CAS#64-18-6)

Acrylamide Monomer (CAS#79-06-1)

Alkalinity and pH Control Materials
Calcium hydroxide (CAS#1305-62-0)
Potassium hydroxide (CAS#1310-58-3)
Soda ash (CAS#497-19-8)

Sodium bicarbonate (CAS#144-55-8)
Sodium cartionate (CAS#497-19-8)
Sodium hydroxide (CAS#1310-73-2)

Biocides
Amines
Glutaraldehyde (CAS#111-30-8)
Isopropanol (CAS#67-63-0)
Thiozolin

Biocides - Acrolein
Acrolein (CAS#107-02-8)

Blocides - Anhydrous Ammonia
Anhydrous ammonia

Blocides - Formaldehyde
Formaldehyde

Breakers, Emulsion/Gel
Ammonium persulfate (CAS#7727-54-0)
Benzoic acicl (CAS#65-85-0)
Enzyme
Sodium acelate (CAS#127-09-3)
Sodium persulfate (CAS#7772-27-1)

Reactivity, Immediate (Acute)

Immediate (Acute)

Reactivity, Immediate (Acute)

Fire, Reactivity, Immediate (Acute)

Immediate (Acute), Delayed (Chronic)

Reactivity, Inmediate (Acute)

Fire, Immediate (Acute), Delayed (Chronic)

Fire, Sudden Release of Pressure, Reactivity,
Immediate (Acute)
Sudden Release of Pressure, Immediate (Acute)

Fire, Iimmediate (Acute), Delayed (Chronic)

Fire, Immediate (Acute)

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title Il §311
Generic List of Hazardous Chemical Categories
For the Oil and Gas Exploration and Production Industry

Hazardous Chemical Category Physical and Health Hazards
—(With Exanyples of Representative Chemicals)
Buffers, pH Immediate (Acute)

Sodium acetate (CAS#127-09-3)
Sodium bicarbonate (CAS#144-55-8)
Sodium carbonate (CAS#497-19-8)
Sodium diacetate

Calcium Compounds Immediate (Acute)
Calcium bromide (CAS#71626-99-8)
Calcium hypochlorite (CAS#7778-54-3)
Calcium oxide (CAS#1305-78-8)
Gypsum (CAS#10101-41-4)
Lime (CAS#1305-78-8)

Cement (CAS#€5997-15-1) Immediate (Acute)

Cement Additives - Accelerators Immediate (Acute)
Calcium chloride (CAS#10035-04-8)
Gypsum (CAS#10101-41-4)
Potassium chloride (CAS#7447-40-7)
Sodium chiloride (CAS#7647-14-5)
Sodium metasilicate

Cement Additives - Fluid Loss Immediate (Acute)
Cellulose polymer
Latex

Cement Additives - Miscellaneous Immediate (Acute)

Cellulose ilakes (CAS#9004-34-6)
Coated aluminum

Gilsonite (CAS#12002-43-6)
Lime (CAS$#1305-78-8)

Long chain alcohols

- Cement Additives - Retarders Immediate (Acute)
: Cellulose polymer
Lignosulfcnates

i Cement Additlves - Weight Modification immediate (Acute)
Barite (CAS#7727-43-7)
Bentonite
Diatomaceous earth (CAS#68855-54-9)
Fly ash
Glass beads
Hematite (CAS#1317-60-8)
limenite
Pozzolans:

Chlorine Gas ((CAS#7782-50-5) Sudden Release of Pressure, Reactivity,

Immediate (Acute), Delayed (Chronic)

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title Il §311
Generic List of Hazardous Chemical Categories
For the 0Qil and Gas Exploration and Production Industry

Hazardous Chemical Category Physical and Health Hazards
i { Representative Chemicals)

Corrosion Inhibitors Fire, immediate (Acute), Delayed (Chronic)
2-Butoxyethanol
4-4' Methylene dianiline (CAS#101-77-9)
Acetylenic alcohcils
Amine formulations
Ammonium bisulfite (CAS#10192-30-0)
Gelatin
Ironite sponge (CAS#1309-37-1)
Sodium chromate: (CAS#7775-11-3)
Sodium dichromzte (CAS#10588-01-9)
‘Sodium polyacrylate
Zinc carbonate ((CAS#3486-35-9)
Zinc lignosulfonate
Zinc oxide (CAS#1314-13-2)

Crosslinkers (Polymer Linking) Fire, Immediate (Acute), Delayed (Chronic)
Boron compourils
Organo-metallic complexes

Defoaming Agents Immediate (Acute)
Aluminum sterate
Fatty acid sait forrnation
Mixed alcohols
Silicones
Tributylphosphat2 (CAS#126-73-8)

Deflocculants Immediate (Acute)
Acrylic polymer
Calcium lignosulfonate
Chrome-free lignosulfonate
Chromium lignosulfonate
Iron lignosulfonale
Quebracho
Sodium acid pyrcphosphate (SAPP)
Sodium hexamelaphosphate (CAS#10124-56-8)
Sodium phosphatle (oilfos)
Sodium tetraphosphate
Sodium tripolyphosphate (STP)
Styrene, maleic anhydride co-polymer salt
Sulfo-methylated tannin

Detergents/Foamer:s Fire, Immediate (Acute)
Amphoteric surfactant formulation
Detergents
Ethoxylated phenol

Explosives Sudden Release of Pressure
Charged well jet perforating gun, Class C explosives
Detonators, Clas:s A explosives
Explosive power device, Class B

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title Il §311

Cieneric List

of Hazardous Chemical Categories

For the Oil and Gas Exploration and Production Industry

Hazardous Chemical Category
. " .

Filtration Contro! Agents/Flocculants
Acrylamide AMPS copolymer

Physical and Health Hazards
S)

Immediate (Acute)

Aniline formaidehyde copolymer hydrochlorite

Anionic polyacrylamide
Causticized leonardite

Leonardite

Partially hydrclyzed polyacrylamide
Polyalkanolamine ester

Polyamine acrylate

Polyanionic celiulose

Potassium lignite

Preserved starch

Sodium carboxymethyl cellulose (CAS#9004-32-4)

Starch (CAS#3005-25-8)
Sulfomethylated phenol formaldehyde
Vinylsulfonate: copolymer

Fluoride Generating Compounds

Ammonium billuoride (CAS#1341-49-7)

Ammonium fluoride (CAS#12125-01-8)

Friction Reducers
Acrylamide methacrylte copolymers
Sulfonates

Fuels
Acetylene gas (CAS#74-86-2)
Diesel (CAS#58476-34-6)
Fuel oil
Gasoline (CAS#8006-61 -9)
Kerosene (CA#8008-20-6)
Propane (CASi#74-98-6)

Gelling Agents
Cellulose and guar derivatives

Gel Stabllizers
Sulfites
Thiosulfates

Heat Transfer Fluids
Ethylene glycol (CAS#107-21 -1)
Freon
Herbicides
Hydraulic Fluids
Hydrogen Suifide (CAS#7783-06-4)
Inert Gases

Carbon dioxide (CAS#1 24-38-9)
Nitrogen (CAS¥1727-37-9)

Immediate (Acute)
Immediate (Acute)
Fire, Sudden Release of Pressure, Immediate

(Acute), Delayed (Chronic)

Immediate (Acute)

Immediate (Acute)

Immediate (Acute), Delayed (Chronic)

Immediate (Acute)
Fire, Immediate (Acute)
Fire, Immediate (Acute)

Sudden Release of Pressure, Immediate (Acute)

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title Il §311
Generic List of Hazardous Chemical Categories
For the Oil and Gas Exploration and Production Industry

Hazardous Chemical Category Physical and Health Hazards

— (With Examples of Representative Chemicals)

Lost Circulation Materials Immediate (Acute)
Cane fibers
Cedar fibers
Cellophane fibers
Corn cob
Cottonseed hulls
Mica (CAS#12001-26-2)
Nut shells
Paper
Rock wool
Sawdust

Lubricants, Drilling Mud Additives Immediate (Acute)
Graphite (CASi#7782-42-5)
Mineral oil formulations
Organo-fatty acid salt
Vegetable oil fcrmulations
Walnut shells

Lubricants, Engine Immediate (Acute)
Grease
Motor oil

Miscellaneous Drilling Additives Immediate (Acute), Delayed (Chronic)
Diatomaceous 2arth (CAS#68855-54-9)
Oxalic acid (CAS#144-62-7)
Potassium acetate (CAS#127-08-2)
Zinc bromide (CAS#7699-45-8)

Odorants Fire, Immediate (Acute)
Mercaptans, aliphatic

Oil Based Mud Additives Fire, Immediate (Acute), Delayed (Chronic)
Amid polymer formulations
Amine treated lignite
Asphait
Diesel (CAS#68476-34-6)
Gilsonite (CASit12002-43-6)
Mineral oil
Organophilic clay
Organophilic hectorite
Petroleum distiliate (CAS#8030-30-6)
Polyethylene powder
Polymerized organic acids
Sulfonate surfactant

Paint and Paint Thinner Fire, Delayed (Chronic)

Pipe Joint Compound Delayed (Chronic)

Preservatives Immediate (Acute), Delayed (Chronic)
Dithiocarbamates
isothiazions

Paraformaldehyde (CAS#30525-89-4)

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title IlI §311
Cieneric List of Hazardous Chemical Categories
For the Oil and Gas Exploration and Production Industry

Hazardous Chemical Category_

—{(With Exampi

Produced Hydrocarbons
Condensate
Crude oil (CAS#8002-05-9)
Natural gas

Proppants
Bauxite (CAS#1318-16-7)
Resin coated sand
Zirconium proppant

Resin and Resin Solutions
Melamine resins
Phenolic resins
Polyglycol resins

Salt Solutions
Aluminum chloride (CAS#7446-70-0)
Ammonium chioride (CAS#12125-02-9)
Calcium bromide (CAS#71626-99-8)
Calcium chloride (CAS#10035-04-8)
Calcium sulfzte (CAS#778-18-9)
Ferrous sulfate (CAS#7782-63-0)
Potassium chioride (CAS#7447-40-7)
Sodium chioride (CAS#7647-14-5)
Sodium sulfate (CAS#7757-82-6)
Zinc bromide (CAS#7699-45-8)
Zinc chloride (CAS#7646-85-7)
Zinc sulfate

Scale Inhibitors

Physical and Health Hazards

Fire, Sudden Release of Pressure, Immediate

(Acute), Delayed (Chronic)

Immediate (Acute)

Fire, Immediate (Acute)

Immediate (Acute)

Fire, Immediate (Acute), Delayed (Chronic)

Ethylenediaminetetraacetic acid (EDTA) (CAS#60-00-4)

Inorganic phosphates

Nitrilotriacetic acid (NTA) (CAS#139-13-9)

Organic phosiphates
Phosphonates
Polyacrylate
Polyphosphztes

Shale Control Additives
Hydrolyzed polyacrylamide polymer
Organo-aluminum complex
Polyacrylate polymer
Sulfonated asphaltic residuum

Silica
Immediate (Acute), Delayed (Chronic)

Immediate (Acute)

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title Il §311
Generic List of Hazardous Chemical Categories
For the Oil and Gas Exploration and Production Industry

Hazardous Chemical Category Physical and Health Hazards
—{With Examples of Representative Chemicals)
Solvents Fire, Immediate (Acute), Delayed (Chronic)

1,1,1 - Trichioroethane (CAS#71-55-6)
Acetone (CAS#67-64-1)

Aliphatic hydrocarbons

1-Butyl alcohol (CAS#75-65-0)

Carbon tetrachloride (CAS#56-23-5)
Chioroform (CAS#67-6-3)

Diacetone aicohol (CAS#123-42-2)

Ethylene glycol monobutyl ether (CAS#111-76-2)
Kerosene ((CAS#8008-20-6)

Isopropanocl (CAS#67-63-0)

Methy! ethyl ketone (MEK) (CAS#78-93-3)
Methyl isobuityl ketone (MIBK) (CAS#108-10-1)
. Methylene chloride (CAS#75-09-2)

Methanol (CAS#67-56-1)

Naphtha (CAS#8032-32-4)

Toluene (CAS#108-88-3)

Turpentine (CAS#8006-64-2)

Xylene (CA#1330-20-7)

.
:
L

Spotting Filuids Fire, Immediate (Acute), Delayed (Chronic)
Nonoil base spotting fluid
Oil base spotting fluid (diesel oil base)
Oil base spotting fluid (mineral oil base)
Sulfonated vegetable ester

Sulfur Dioxide (CAS#7446-09-5) Sudden Release of Pressure, Immediate (Acute),
Delayed (Chronic)

Surfactants - Corrosive Immediate (Acute), Delayed (Chronic)
| Alcohol ether sulfates

. Amines

. Quarternary polyamine

‘ Sulfonic acids

Surfactants - Ethylene Diamine Fire, Immediate (Acute)
Ethylene Diamine (CAS#107-15-3)

Surfactants - Flammable Fire, Immediate (Acute), Delayed (Chronic)
Amines
Ammonium salts
Fatty alcohols
Isopropancl (CAS#67-63-0)
Methanol (CAS#67-56-1)
Oxyalkylated phenols
Petroleum riaphtha (CAS#8030-30-6)
Sulfonates

Surfactants - Miscellaneous Immediate (Acute)
Amine salts
Glycols

The specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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SARA Title Il §311
Generic List of Hazardous Chemical Categories
For the Oil and Gas Exploration and Production Industry

Hazardous Chemical Category. Physical and Health Hazards

Temporary Blocking Agents Immediate (Acute)
Benzoic acid (CAS#65-85-0)
Naphthalene (CAS#91-20-3)
Petroleum wax polymers
Sodium chloride (CAS#7647-14-5)

Tracers Fire
Ammonium nilrate
Potassium nitrate

Viscosifiers Immediate (Acute)
Attapulgite
Bentonite
Guar gum (CAS#9000-30-0)
Sepiolite
Xanthan gum

Welght Materials Immediate (Acute)
Barite (CAS#7727-43-7)
Calcium carbonate (CAS#1317-65-3)
Galena
Hematite (CAS#1317-60-8)
Iron carbonate
Siderite

Welding Materials Immediate (Acute)
Solder '
Welding Rods

"e specific chemicals listed are representative examples in each applicable Hazardous Chemical Category
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2003 Publications Order Form

American Petroleum Institute

Available through Global Engineering Documents.

Effective January 1, 2002.
Phone Orders: 1-800-854-7179 (Toll-free in the U.S. and Canada)
303-397-7956 (Local and International)
303-397-2740

www.global.ihs.com

Fax Orders:
Online Orders:

Date:

L] API Member (Check if Yes)

Invoice To (O Check here if same as “Ship To”)

Ship To (UPS will not deliver to a P.0. Box)

Name: Name:
Title: Title:
Company: Company:
Department: Department:
Address: Address:
City: State/Province: City: State/Province:
Zip/Postal Code: Country: Zip/Postal Code: Country:
Telephone: Telephone:
Fax: Fax:
E-Mail: E-Mail:
Quantity |Product Number Title SO[] Unit Price Total
GD1603 Bulletin D16, Suggested Procedure for Development of a Spill $ 200.00
Prevention Control and Countermeasure Plan
GE5002 API ES5, Environmental Guidance Document: Waste Management in $ 94.00
Exploration and Production Operations
613650 Exploration and Production: Protecting the Environment $ free
G11000 Bulletin E1, Generic Hazardous Chemical Category List and Inventory $ 106.00
for the Oil and Gas Exploration and Production Industry
Subtotal

[] Payment Enclosed [] P.0. No. (Enclose Copy)

[] Charge My Global Account No.

Applicable Sales Tax (see below)

[JVISA [] MasterCard [] American Express

Credit Card No.:

[] Diners Club [] Discover

Rush Shipping Fee (see below)

Shipping and Handling (see below)

Print Name (As It Appears on Card):

Total (in U.S. Dollars)

Expiration Date:

0 10 be placed on Standing Order for future editions of this publication,
place a check mark in the SO column and sign here:

Signature:

Pricing and availability subject to change without notice.

Mail Orders - Payment by check or money order in U.S. dollars is required except for established accounts. State and local taxes, $10 processing fee*, and 5% shipping must be added. Send
mail orders to: API Publications, Global Engineering Documents, 15 Inverness Way East, M/S C303B, Englewood, CO 80112-5776, USA.
Purchase Orders - Purchase orders are accepted from established accounts. Invoice will include actual freight cost, a $10 processing fee*, plus state and local taxes.
Telephone Orders - If ordering by telephone, a $10 processing fee* and actual freight costs will be added to the order.

Sales Tax - All U.S. purchases must include applicable state and local sales tax. Customers claiming tax-exempt status must provide Global with a copy of their exemption certificate.
Shipping (U.S. Orders) — Orders shipped within the U.S. are sent via traceable means. Most orders are shipped the same day. Subscription updates are sent by First-Class Mail. Other options,
including next-day service, air service, and fax transmission are available at additional cost. Call 1-800-854-7179 for more information.

Shipping (International Orders) — Standard international shipping is by air express courier service. Subscription updates are sent by World Mail. Normal delivery is 3-4 days from shipping date.
Rush Shipping Fee - Next Day Delivery orders charge is $20 in addition to the carrier charges. Next Day Delivery orders must be placed by 2:00 p.m. MST to ensure overnight delivery.
Returns - All returns must be pre-approved by calling Global’s Customer Service Department at 1-800-624-3974 for information and assistance. There may be a 15% restocking fee. Special order

items, electronic documents, and age-dated materials are non-returnable.

*Minimum Order - There is a $50 minimum for all orders containing hardcopy documents. The $50 minimum applies to the order subtotal including the $10 processing fee, excluding any
applicable taxes and freight charges. If the total cost of the documents on the order plus the $10 processing fee is less than $50, the processing fee will be increased to bring the order amount
up to the $50 minimum. This processing fee will be applied before any applicable deposit account, quantity or member discounts have been applied. There is no minimum for orders containing only

electronically delivered documents.
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There’s more where this

came from.

The American Petroleum Institute provides additional resources and programs to the
oil and natural gas industry which are based on API Standards. For more information,

contact:

* Monogram Licensing Program Phone:
Fax:

0 American Petroleum Institute Quality Registrar Phone:
~ (APIQR) Fax:

e API Spec Q1 Registration Phone:
Fax:

e Perforator System Registration Phone:
Fax:

e Inspector Certification Programs Phone:
Fax:

* Engine Oil Licensing and Certification System Phone:
(EOLCS) Fax:

e Training/Workshops Phone:
Fax:

202-962-4791
202-682-8070

202-962-4791
202-682-8070

202-962-4791
202-682-8070

202-962-4791
202-682-8070

202-682-8161
202-962-4739

202-682-8233
202-962-4739

202-682-8490
202-962-4797

Check out the API Publications, Programs, and Services Catalog online at www.api.org/cat.

American
L ) Petroleum

Institute

Helping You
Get The Job
Done Right:"  re.002601
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Additional copies are available through Global Engineering
Documents at (800) 854-7179 or (303) 397-7956

Information about API Publications, Programs and Services is
available on theWorldWideWeb at:http://www.api.org

Ametican 1280 L Strwel, Navtvresl
Petzolooen  Wiskingn, D.C. S0005-4070
Institate HE-0GE-0000)
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