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This collection of interdisciplinary essays explores how persons and
things — the central elements of the social — are fabricated by legal rituals
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alike, focus on a set of specific institutional and ethnographic contexts,
and some unexpected and thought-provoking analogies emerge from this
intellectual encounter between law and anthropology. For example, con-
temporary anxieties about the legal status of the biotechnological body
seem to resonate with the questions addressed by ancient Roman law
in its treatment of dead bodies. The analogy between copyright and the
transmission of intangible designs in Melanesia suddenly makes Western
images of authorship seem quite unfamiliar. A comparison between law
and laboratory science presents the production of legal artefacts in a new
light. These studies are of particular relevance at a time when law, faced
with the inventiveness of biotechnology, finds it increasingly difficult to
draw the line between persons and things.
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CHAPTER ONE

INTRODUCTION: THE FABRICATION OF
PERSONS AND THINGS

Alain Pottage

Each of the contributions to this book addresses the question of how
legal techniques fabricate persons and things. In exploring that ques-
tion, and in asking just what ‘fabrication’ means, each chapter focuses
on a specific historical, social, or ethnographic context. Given that
these contexts, and the modes of institutional or ritual action which
they disclose, are quite varied, this book does not aim to provide a
general theoretical account of the fabrication of persons and things in
law. Indeed, the term ‘fabrication’ is chosen precisely because it suggests
modes of action which are lodged in rich, culturally-specific, layers of
texts, practices, instruments, technical devices, aesthetic forms, stylised
gestures, semantic artefacts, and bodily dispositions. Each contribution
shows how, in a given social, historical, or ethnographic context, ele-
ments of this repertoire are mobilised by legal techniques of personifi-
cation and reification. The specific character of these modes of action
would be lost in a general theory of law as an agent of ‘social construc-
tion’. Yet, diverse as they may be, our approaches to the question of
legal fabrication are brought together as resources for reflection upon
a specific institutional predicament. In Western legal systems, persons
and things are now problems rather than presuppositions. One could
point to technology, and biotechnology in particular, as the main fac-
tor here, but there are other reasons for the implosion of the old legal
division between persons and things. For example, those institutions
which effectively ‘naturalised’ legal artefacts (notably, the institution
of inheritance) have lost their central role in law and society. For the
purposes of an introduction, the important point is that the complex
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techniques which legal institutions traditionally used to fabricate per-
sons and things no longer function silently and reliably. The legal
boundary between persons and things, rather like that between nature
and culture, is no longer self-evident. In many areas, legal forms have
been colonised by ‘ethical’ (or similarly regulatory) modes of decision-
making, which implicitly acknowledge the impossibility of beginning
within a natural order of things. Collectively, the contributions to this
volume give historical and comparative depth to reflection on this
predicament.

The question of how legal institutions construct the category of
the person has been asked often before. For example, a great deal of
attention has been given to the statuses which Western legal systems
attributed (or denied) to married women. Many of these studies imag-
ine legal personality as the institutional clothing of a ‘real’ (natural,
biological, or social) person; and, however critical they might be in
other respects, the distinction between persons and things continues
to function as an untheorised premise, much as it does in orthodox
legal doctrine and theory. In some cases, what is in question is only
the proper attribution of phenomena to either side of an ostensibly
natural division between persons and things. Elsewhere, an immanent
critique of legal constructs is underpinned by the untheorised assump-
tion that legal rules correspond to natural or social facts.! Of course,
there are studies of the legal status of women which develop sophisti-
cated analyses of legal categories as ideological constructs.” But even
where the legal person is analysed in these terms, the division between
persons and things remains a silent premise; it resurfaces as a method-
ological commitment to a distinction between construction and reality;
or, in Marxist terms, between science and ideology.’ The contributions
to this book approach the question of fabrication without assuming a
division between persons and things, either as a basic truth about the
nature of phenomena they observe, or as a methodological postulate

1" As in M. Davies and N. Naffine, Are Persons Property? (Dartmouth, Ashgate, 2001).
See, e.g., at p. 99: ‘possessive individualism in law, though still robust in contempo-
rary legal thinking, fails to supply a sensible, credible understanding of our embodied
selves’; and, on the same page, possessive individualism is said to ‘deal poorly with
the facts of female embodiment’.

2 See notably Mary Poovey, Uneven Dewvelopments: The Ideological Work of Gender in
Mid-Victorian England (Virago, London, 1989).

3 See, e.g., the observations on social constructivism that are made in Bruno Latour,
Chapter 3.
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which structures observation itself. The distinction between persons
and things may be a keystone of the semantic architecture of Western
law, but our accounts of fabrication distinguish between the semantic
and pragmatic dimensions of law. From that perspective, the distinc-
tion becomes a contingent form, which is sustained by modes of social
action which are productively misunderstood* by legal semantics.

The distinction between persons is interesting not because there is
some critical discrepancy between the legal construction of the per-
son and the natural reality of human individuality, but because it is
becoming clear that the act of distinguishing between these two orders is
itself radically contingent. In other words, the question now is not how
to fit entities into the ‘right’ category, but to explore the emergence
and deployment of the category itself. It is becoming increasingly clear
that in Western legal systems, as elsewhere, ‘the order of things is deter-
mined by decision, a distinction, that itself is not ordered’.> So, whereas
critiques of law have so far treated the category of person/thing as an
embedded feature of the world (either in the sense that it mirrors the
ontological structure of the world, or in the sense that it defines the
terms in which we apprehend the world), the approach taken in this
volume treats it as a purely semantic, aesthetic, or ritual form, which
is produced by particular perspectives or techniques. The distinction ‘is
not itself ordered’ because it is referable to these emergent ways of see-
ing and doing rather than to the ontological architecture of the world.
Not all of the contributors to this volume share the vocabulary of divi-
sions and distinctions (which is drawn from systems theory) or the
theoretical approach which it expresses, but all are concerned to appre-
hend legal and social action without presupposing a categorical divi-
sion between persons and things. More importantly, perhaps, all of the
contributions drop the theoretical prejudice built into the old cate-
gory, which, at least in the case of law, took the person as the privi-
leged term. Whereas traditional accounts of law were concerned only
with the question of how persons were constructed (‘things’ being the
implicit antithesis of ‘persons’) our inquiry is symmetrical, being as
much concerned with the fabrication of things as of persons.

# For this idea of ‘productive misunderstanding’, see, e.g., Gunther Teubner, ‘Contract-
ing Worlds: The Many Autonomies of Private Law’ (2000) 9(3) Social and Legal
Studies 399.

5 William Rasch, ‘Introduction’ to Niklas Luhmann, Theories of Distinction: Redescribing
the Descriptions of Modernity (Stanford University Press, Stanford, 2002), p. 24.
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RES AND PERSONA

The distinction between persons and things has always been central
to legal institutions and procedures. The institutions of Roman law, to
the extent that Rome can be taken as the origin of the Western legal
tradition, attached persons (personae) to things (res) by means of a set
of legal forms and transactions (actiones) which prescribed all of their
permissible combinations.® In the common law tradition, this sort of
division is not as precisely drawn as it is in European codified system:s,
but the continuing importance of Hohfeld in Anglo-American legal
theory testifies to the fact that the common law also assumes this fun-
damental division.” It may even be that, having been constructed and
refined in Roman legal institutions, the basic division was taken up in
other branches of social theory. There is a very powerful argument that
the institutional architecture of Roman law still structures our appre-
hension of society, and that sociology and political theory are more pro-
foundly ‘juridical’ than they imagine themselves to be, precisely because
they presuppose a basic division between persons and things. Whether
or not one subscribes to that argument, it reminds us that the distinc-
tion between persons and things is a foundational theme in Western
society, and that legal institutions have played an essential role in con-
stituting and maintaining that distinction. Confidence in what Bruno
Latour calls the ‘old settlement’ is no longer as straightforward as it
might seem. With the advent of biotechnology patents, biomedical
interventions, transgenic crops, and new environmental sensitivities,
the distinction between persons and things has become a focus of gen-
eral social anxiety. In each of these technological areas, persons become
indistinguishable from things: gene sequences are at once part of the
genetic programme of the person and chemical templates from which
drugs are manufactured; embryos are related to their parents by means
of the commodifying forms of contract and property, and yet they are
also persons; depending on the uses to which they are put, the cells of
embryos produced by in vitro fertilisation might be seen as having either

6 See W. T. Murphy, The Oldest Social Science (Oxford University Press, Oxford, 1997),
ch. 1.

" The classic texts are W.N. Hohfeld, ‘Some Fundamental Legal Conceptions as
Applied in Judicial Reasoning’ (1913) 26 Yale Law Jowrnal 16; ‘Some Fundamental
Conceptions as Applied in Judicial Reasoning’ (1917) 26 Yale Law Journal 710.

8 The most sophisticated argument is found in Gillian Rose, Dialectic of Nihilism (Basil
Blackwell, Oxford, 1984).
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the ‘natural’ developmental potential of the human person or the tech-
nical ‘pluripotentiality’ that makes them such a valuable resource for
research into gene therapies. In each of these cases, the categorisation
of an entity as a person or a thing is dependent upon a contingent dis-
tinction rather than an embedded division.

Accordingly to popular perception, legal institutions are supposed
to be based on a natural division between persons and things, and yet
now they seem systematically to transgress that natural ordering. For
example, intellectual property laws reinforce the grip of pharmaceu-
ticals corporations on human tissues, family law tolerates or endorses
the commodification of gametes and embryos, and bio-ethical legisla-
tion allows various kinds of therapeutic research on (human) embryos.
Attention is (again) directed to the question of how to distinguish per-
sons from things, and it is often argued that new developments imply
a fundamental departure from the ‘original’ legal constitution of the
two categories. In these circumstances it seems especially appropriate
to (re-)consider the making of persons and things in legal settings.
Whatever one makes of the idea that we still have to reckon with the
legacy of Roman law,” contemporary critiques of technology implicitly
appeal to some notion of a tradition conserved by law. It is therefore
quite timely to explore the fabrication of persons and things from a
historical-anthropological perspective, by paying attention to the dif-
ferent contexts in which these legal categories have been deployed,
and by extending the inquiry beyond Western institutions. The con-
tributions to this book suggest that persons and things have multiple
genealogies, and that their uses are too varied to be reduced to one
single institutional architecture. Each form or transaction constitutes
persons/things in its own way. This has some important implications.
Although the theme of slavery still informs critiques of contemporary
technology (it is often asked, for example, how the ‘ownership’ of genes
or embryos is different from the ownership of slaves) the real problem
is that we can no longer divide the world into the two registers that are
presupposed by any argument against slavery. Now, the problem is that
humans are neither person nor thing, or simultaneously person and thing,
so that law quite literally makes the difference.!® This book develops a

° This is the perspective adopted by the legal anthropology of Pierre Legendre, which
is presented in his De la société comme texte (Fayard, Paris, 2002).

10 There is a resonance between emergent social anxieties and the recent questioning
of the distinction between persons and things in science studies (e.g., Bruno Latour,
Politiques de la nature (La Découverte, Paris, 1999), esp. chs. 1 and 2).
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number of perspectives on the kind of ‘in-between’ action which pro-
duces legal form, and especially persons and things: network action and
circulating reference, institutional fictions, indexes of attachment, the
manipulation of semantic potential, and so on. And this is precisely
where ethnographic observation complements legal-theoretical analy-
sis. Although not all of the essays are about Western law, and although
one or two have little to say about legal institutions as such, each offers
a resource for re-thinking the composition of persons and things, the
modes in which they are distinguished and (re-)combined by legal insti-
tutions.

One particular sub-institution — ownership — is central to the treat-
ment of personification and reification. To some extent this may be
inevitable, because ownership is so often taken to be the keystone of
legal and social institutions. Certainly, ownership is the context in
which legal doctrine and legal theory have worked out the capacities
or competences of persons in relation to things, and ownership is the
thematic ‘channel’ through which these doctrinal glosses have made
their way into general circulation in society. Ownership is the setting
in which the legal constitution of persons and things has become most
vulnerable to social and technological developments. Through the use
of biomedical technologies, human beings have acquired potentialities
which are actualised in a new set of claims and attachments. Law, and
property law in particular, is asked to construe ‘claims for which no prior
transactional idiom [exists]’.!* This is not just a variation on the old
argument that law lags behind society (in any case, we should now con-
ceive of law in society rather than law and society).'? Western law (or,
more precisely, adjudication) has always taken shape ‘between’ conven-
tion and invention; the paradox arises from the manner in which legal
procedures invent the tradition which they purport only to continue."
The trouble with biomedicine and biotechnology is that they expose
the paradox for what it is, and a number of our contributors identify
reasons why Western law is finding it increasingly difficult to manage
contingency in the ‘traditional’ ways. The tension between tradition

I Marilyn Strathern, ‘Potential Property: Intellectual Rights and Property in Persons’
(1996) 4 Social Anthropology 1, 17-32, at p. 18.

12 See generally Niklas Luhmann, Das Recht der Gesellschaft (Suhrkamp, Frankfurt,
1995).

13 There is a wonderful illustration of this in EW. Maitland, “Why the History of English
law is Not Written’ in H.A.L. Fisher (ed.), The Collected Papers of Frederic William
Maitland (Cambridge University Press, Cambridge, 1911).
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and modernity, as it affects the central contexts of legal personification
and reification (kinship, ownership, production), is an important theme
in contemporary anthropology. And, even though it is not explicitly
addressed by all of our contributors, it is an essential theme in the col-
lection as a whole; for example, Yan Thomas’ analysis of the Roman
law relating to dead bodies is written against the backdrop of develop-
ments in contemporary law relating to the legal status of the body and
its tissues.

This is just one sense in which our reflection on personification and
reification in law brings together law and anthropology.'* The questions
raised by biotechnology and biomedicine are compounded by the effects
of ‘globalisation’. To begin with, the extension of corporate and insti-
tutional networks re-contextualises cultural forms; the point is not that
the world is becoming progressively more uniform,!® but that globalisa-
tion brings with it new sensitivities to the distinction between local
and global. This is an anthropological question: ‘whether one lives
in Papua New Guinea or in Britain, cultural categories are being dis-
solved and re-formed at a tempo that calls for reflection, and that, I
would add, calls for the kind of lateral reflection afforded by ethno-
graphic insight’.!® But these sensitivities have important implications
for the (self-)conceptualisation of law. The expansion of legal discourses
beyond their national limits elicits new conceptions of the agency or
fabrication of law.!” How should law be identified if the old emblems of
state power are no longer available? One response is given in Gunther
Teubner’s interpretation of global law in terms of autopoietic theory,
which develops the old anthropological theme of legal pluralism into
the model of a legal discourse that sustains itself without reference to a
local, national, authority.!® Legal action is re-defined. In place of hier-
archy, sovereignty, and domination, law is construed as a discourse that
consists only in actualisation (its use in communication) rather than

4 The complexities of this mediating ‘and’ cannot be discussed extensively here. See,
Annelise Riles, Representing In-Between: Law, Anthropology, and the Rhetoric of
Interdisciplinarity’ (1994) 3 University of Illinois Law Review 597.

15" A recent issue of the French legal journal Archives de la Philosophie du Droit was enti-
tled ‘L’américanisation du droit’.

16 See Marilyn Strathern, Property, Substance and Effect (Athlone, London, 1999),
p. 24.

17 On this theme see generally A. Riles, The Network Inside Out (Michigan University
Press, Ann Arbor, 1999).

18 G. Teubner (ed.), Global Law Without a State (Dartmouth, Aldershot, 1997).



ALAIN POTTAGE

in substance (a corpus of texts or an institution of domination). Again,
the implications of globalisation are more explicitly addressed in cer-
tain contributions, notably those by Murphy, Strathern, and Kiichler,
but the new contexts of legal-cultural idioms define another of the
major thematic horizons of the collection as a whole. Globalisation
joins biotechnology in eliciting new conceptions of the functioning of
legal institutions.

More abstractly, these essays on personification and reification are
situated at a particular juncture in social theory. To borrow Niklas
Luhmann’s characterisation, one might say that contemporary theo-
ries of society are faced with the difficulty of changing their theoretical
‘instrumentation’ from a schema of ‘division’ to a schema of ‘distinc-
tion’.!? Classically — from Aristotle to Hegel, that is — theories divided
the world into foundational oppositions, which were inscribed in the
very texture of the world or in the categories through which the world
was (necessarily) experienced; as in, for example, the basic categories of
space (near/far), time (past/future), or action (intention/effect).?® Tak-
ing the example of time, the classical scheme takes the division between
past and future to be embedded in the categories of experience in such a
way that the present moment from which the world is observed is lodged
in a succession of modal ‘presents’: past present, actual present, and
future present.’! The predicament involved in transforming division-
based schemes into distinction-based forms arises from the recogni-
tion that this linear scheme has become ‘dis-embedded’, so that the
present becomes referable to a particular observer rather than a posi-
tion embedded in a linear succession. In other words, the form of the
distinction is contingent on the observer who draws it: ‘in the case of
distinction, everything depends on how the boundary that divides two
sides (that is, the distinction) is drawn’.2? In the case of time, this is
exemplified by the emergence of the predicament of risk, which arises

19 Niklas Luhmann, Observations on Modernity (Stanford University Press, Stanford,
1998), esp. ch. 4. Luhmann may be more familiar in legal theory than in anthropo-
logical theory, but see (e.g.) Sari Wastell, ‘Presuming Scale, Making Diversity’ (2001)
21(2) Critique of Anthropology 185.

20 For a fuller discussion, see Luhmann, Observations on Modernity.

21 See also Jacques Derrida, Specters of Marx (Routledge, London, 1994).

22 Luhmann, Observations on Modernity, at p. 87. This is not just another form of
‘relativism’, if only because the distinction between relativism and objectivity loses
its pertinence when theory begins from the premise of self-reference rather than cor-
respondence.
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when actors become aware that decisions made in this present will have
consequences which will become apparent only in the future present
that will be generated by the decision itself. In Luhmann’s terms, ‘time
and space are only media for possible distinctions, media for possible
observations, but are as unobservable as is the world as a world’.2> The
character of time as a ‘dis-embedded medium’ is illustrated more expres-
sively in Marilyn Strathern’s re-interpretation of the familiar legal-
historical division between status (tradition) and contract (modernity).
Whereas the tradition (sic) presents this division in terms of linear his-
torical evolution, Strathern suggests that we are at ‘both ends of the
continuum at the same time’, so that we might be said to have ‘more
tradition and more modernity at the same time’.?* A form which was
constituted as the historicity of the world becomes the medium for gen-
erating a multiplicity of temporal schemata. And these modes of tem-
poralisation bring with them modes of personification and reification.
Whereas persons and things were the principal exemplars or anchors
of ‘divisionism’ or ‘asymmetry’, the increasing recognition that each
human body or individual is potentially either person or thing brings
with it an awareness that techniques of personification and reification
are constitutive rather than declaratory of the ontology upon which
they are based.

This points to another thematic horizon of the collection: the ques-
tion of potentiality/actuality. The proposition that legal and social con-
ventions constitute the ontological forms which they claim only to
recognise is clearly inconsistent with doctrinal and legal-philosophical
understandings of social action. This has particular implications for the
construal of ownership claims. The economic understanding of prop-
erty is based on the notion of material scarcity; transactions in property
are either concerned with extracting, processing, dividing, or trans-
ferring the finite substance of the world. In the case of intellectual
property, this understanding implies that the spontaneity of mental
creativity has to be materialised before it can constitute property;?’

2 Luhmann, Observations on Modernity, at p. 87. ‘Unobservable’ because, as schemes
which inform observation, they cannot be present to the observer in the moment of
observation.

2% Marilyn Strathern, ‘Enabling Identity? Biology, Choice and the New Reproductive
Technologies’ in Stuart Hall and Paul du Gay (eds.), Questions of Cultural Identity
(Sage, London, 1996).

5 ‘The law takes an intangible thing and builds around it a property structure modelled
on the structure which social and legal systems have always applied to some tangible
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subjectivity is only legible in material embodiments or supports. In
terms of the question of potentiality/actuality, this implies that own-
ership conventions are coupled to a particular conception of produc-
tion as the means by which potentialities are made actual. This con-
ception of production attributes all creative or originating action to
one or other pole of the division between persons and things. How-
ever, claims to biotechnology patents (to take one example) confront
legal conventions with a kind of originating activity which does not
belong to that causal scheme. As I observe in my contribution, exper-
iments in molecular biology suggest that living organisms emerge from
processes of self-production (autopoiesis or epigenesis). Far from con-
forming to the juridical paradigm of production, which would require
the potentiality of organisms to be lodged in a genetic or evolutionary
programme, these modes of self-production suggest that organisms are
formed in and by the metabolic processes which sustain their pro-
cesses of ontogenesis. Organic production resonates with those models
of social action which have attempted to explain the paradox of emer-
gence (namely, the paradox of self-production).?® My contribution and
that of Susanne Kiichler sketch out some of the ways in which new
conceptualisations of biological process suggest new ways of conceiv-
ing attachment, production, creation, and actualisation. Many of the
essays describe legal techniques of personification and reification which,
precisely because they do not express a more fundamental division of
the world into the two registers of persons and things, suggest that law
makes persons and things by actualising undifferentiated potentialities.
And if nothing in this medium has an essential, ontological, vocation to
be person or thing, this in turn suggests that the actualisation of poten-
tialities is a radically creative operation.

The essays in the book describe this kind of creativity from differ-
ent perspectives and with reference to different contexts or questions.
The first section of the book explores the theme of institutional pro-
duction. The question of institutional creativity is tracked through the

things. By instituting trespassory rules whose content restricts uses of [an] ideational
entity, intellectual property law preserves to an individual or group of individuals
an open-ended set of use-privileges and powers of control and transmission charac-
teristic of ownership interests over tangible items’: J.W. Harris, Property and Justice
(Oxford University Press, Oxford, 1996), p. 44.

%6 In social theory the obvious example (again) is the work of Niklas Luhmann, but
the question increasingly arises in the fields of accounting, management, operational
systems, biology, and so on.
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historical anthropology of Roman law (Thomas), through an ethnogra-
phy of France’s Conseil d’Etat (Latour), to an examination of the role
of mass-production in law (Murphy). The second section considers how
legal techniques of personification and reification actualise the poten-
tialities contained in, respectively, semantic forms and the human body.
Mundy and Akarli analyse the construction of persons and things in
Ottoman-Islamic legal settings, while Strathern, Kiichler, and I develop
the theme of bodily potential as a resource for the fabrication of persons
and things.

PERSONS AND THINGS AS INSTITUTIONAL
ARTEFACTS

If the ‘making’ of persons and things is approached by way of a reflection
on institutional creativity, two general issues present themselves. First,
the techniques by means of which the law manufactures and deploys
the categories of person and thing can be seen as defining the peculiar
nature of (legal-)institutional action. Following the example of Roman
law, one might say that the identity of legal institutions consists in the
way they build conventions and transactions round the cardinal points
of person and thing. But this mode of institutional action also identi-
fies law in the sense of distinguishing it from other social discourses or
institutions. In that sense, and at least in the first instance, there is no
warrant for extending the action of the persons and things invented by
law beyond the horizon of the institution. Minimally, and most impor-
tantly, this means that the legal person has no necessary correspondence
to social, psychological, or biological individuality. In an age which
still identifies personal fulfilment or emancipation with the acquisition
and defence of legal rights, this might seem almost perverse. The con-
struction of the legal persona of the author illustrates how legal per-
sonality is taken as an attribute of ‘real’ individuals, and how in turn
legal doctrine reinforces those expectations. For example, by consti-
tuting the author as an owner of ideas, intellectual property law sta-
bilised and ‘naturalised’ the romantic conception of the spontaneously
creative individual,?” and this relation between legal personality and

2T “The principal institutional embodiment of the author-work relation is copyright,
which not only makes possible the profitable publishing of books, but also, by endow-
ing it with legal reality, produces and affirms the very identity of the author as
author . . . What we here observe is a twin birth, the simultaneous emergence in

11
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natural individuality still seems self-evident.?® One of the advantages
of anthropological distantiation is that it problematises assumptions of
this sort. For example, the anthropology of Roman law reveals a mode
of institutional action — or, more precisely, a technique of personifica-
tion and reification — which suggests that what are taken as overarching
social categories (the sex, gender, kinship, capacity, or creativity of per-
sons, and the quiddity of things) are specialised artefacts which are not
predicated on some general social ontology.

Institutional fictions

Yan Thomas’ essay on the category of the ‘pure’ in Roman law proposes
the most restrictive specification of legal institutions. This contribu-
tion should be set in the context of Thomas’ historical anthropology of
Roman law, which has been developed through a number of now cel-
ebrated studies in institutional technique. Reductively, one might say
the central or fundamental question is that of institutional reference:
how do legal categories relate to the world ‘outside’ the institution? For
Thomas, the character of legal institutions is expressed by the Roman
law technique of fictions.?® According to the modern doctrinal under-
standing of proof and procedure, fictions and presumptions are devices
which assist in making decisions in conditions of uncertainty. Typi-
cally, presumptions are presented as crude, pragmatic, instruments of
probabilistic reasoning: as encrypted experience. For example, the old

the discourse of the law of the proprietary author and the literary work. The two
concepts are bound to each other. To assert one is to imply the other, and together,
like the twin suns of a binary star locked into orbit about each other, they define the
centre of the modern literary system’ Mark Rose, ‘The Author as Proprietor: Don-
aldson v. Becket and the Genealogy of Modern Authorship’ in Brad Sherman and
Alain Strowel (eds.), Of Authors and Origins (Clarendon Press, Oxford, 1994), p. 23,
at pp. 28 and 39.

28 David Saunders summarises this point of view as follows: ‘A certain habit of mind
remains attached to the notion of an essential person, one which in terms of the
history of authorship would typically be moral or aesthetic, the locus of a subjectiv-
ity deeper and more general than mere institutional constructs such as the juridical
persons of copyright holder or obscene libeller. Unlike them, so it might seem, this
subjectivity would not depend on attributes formed in a technical apparatus rest-
ing on executed statutes and judicial determinations . . . Surely there has to be a
fundamental personality, the person itself, that constitutes the necessary ground of
legal personalities, the anchorage on which they ultimately depend’: Authorship and
Copyright (Routledge, London, 1992), p. 12.

2% Yan Thomas, ‘Fictio legis: L’empire de la fiction romaine et ses limites médiévales’
(1995) 21 Droits 17.
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repertoire of presumptions used in family law to determine paternity —
an example which is especially apposite because changes in the use of
the old presumptions have renewed anthropological interests in legal
determinations of kinship’® — can be seen as attempts to second-guess
biology. The probabilistic quality of presumptions becomes somewhat
more tenuous in the case of something like the commorientes principle,’!
and it disappears altogether where (irrebuttable) presumptions are used
to impose normative objectives.32 Moreover, one might say that, pre-
cisely because fictions and presumptions are used in the absence of any
determinate facts from which to draw evidential inferences, they are
not really ‘evidence’ or ‘argument’.>® But the important point is that
whether they are seen as probabilistic devices or as normative trumps,
their role is understood in terms of the ideal of a proper relation of corre-
spondence between norm and nature. Fictions and presumptions work
within the division between law and fact, or between legal propositions
and the ‘things’ to which they refer.

Against this background, Thomas focuses on the technique of legal
fictions in Roman law, and proposes two correctives to the modern
understanding. First, there is a categorical distinction between fiction
and presumptions: presumptions (even irrebuttable presumptions) are
used where there is uncertainty as to the true facts; fictions are used
where there is certainty as to the falsity of the proposition asserted
by the fiction. The eclipse of this classical distinction between fic-
tions and presumptions has obscured our view of law’s original insti-
tutional technique. Precisely because they took shape against a back-
ground negation of ‘reality’, fictions in Roman law implied something
very different from the modern idea of a correspondence between norm
and nature. Rather, the construction of Roman law was based on ‘a
radical non-relation between the institution and the world of natural

30 See, e.g., Janet L. Dolgin, Defining the Family: Law, Technology, and Reproduction in
an Uneasy Age (New York University Press, New York, 1997).

Where two heirs die together in circumstances in which it is impossible to establish
which of the two predeceased the other, the descent of property follows the ‘natural’
principle that the elder of the two died first.

One example is the traditional presumption of criminal law that boys under the age
of 14 are incapable of rape.

The upshot is that presumptions are not a mode of evidential reasoning: ‘Presump-
tions are not in themselves either argument or evidence, although for the time being
they accomplish the result of both’: James Bradley Thayer, A Preliminary Treatise on
Evidence at the Common Law (Boston, 1898), p. 336.

31

3

e}

33
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facts [la radicale déliaison de Uinstitutionnalité d'avec le monde des choses de
la nature]’.3* The institution had effects in the world, but these were
achieved by an ongoing negation of reality. The operation of fictions
in Roman law can be illustrated by reference to the technique of ‘nega-
tive fictions’; these were fictions which declared that real, actual, events
had not occurred (as distinct from ‘positive’ fictions, which declared
something to exist which had no existence in ‘fact’). For example, the
lex Cornelia of 81 BC held that, despite the general rule that Roman
citizens lost their testamentary capacity when they were taken captive
by an enemy, citizens who died as captives were nevertheless deemed,
by operation of fiction, not have been captured at all, to have died as
free men, and therefore to have retained their capacity to make a valid
will.?> What is essential is that the law did not just fictionalise the facts
so as to deny the truth of capture, but that the fiction also effected a kind
of institutional ‘double negation’. The role of the fiction was to coun-
termand the prior rule as to testamentary capacity, so that the fiction
negated a pre-existing law by way of a declaration as to the facts. In a
sense one might say that the fiction articulated a relation of the institu-
tion to itself: the fiction equiparates®® the institution itself to an exter-
nal reality which, ostensibly, it negates. Fictions therefore performed
a kind of institutional involution in which differences or distinctions
were internal to the institution itself:

The difference between law and fact is not a difference of fact but one
of law, and this is what defines the essence of the institution, and what
makes fictions so revelatory of the artificiality of the institution.?”

The axis relays the institution to itself rather than to the ‘real’ world.
So, although it might have been easier simply to validate the wills of
citizens who died in captivity, without employing any kind of fiction,
Roman law preferred fictions. With each successive involution, ‘the law
became increasingly isolated by these ever more complex constructions,
always widening the gap between itself and reality [le réel]’.>® By means
of these concatenated negations, fictions preserved the notion of exter-
nal reference, but only as a resource for an ever more involuted process
of institutional self-reference.

3* Thomas, ‘Fictio legis’, at p. 20. 3 Ibid. at pp. 22-4.
36 Equiparation being itself a legal technique of fictionalisation.
37 Thomas, ‘Fictio legis’, at p. 35. 38 Ibid. at p. 34.
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Thomas’s approach to legal institutions has some affinity with the
style of legal anthropology developed by Louis Gernet.>® For example,
Gernet’s celebrated essay on time and temporality in ancient (Greek
and Roman) law demonstrates how these institutional regimes were
indifferent to what would now be regarded as ‘real’ facts in the world.
One of the examples given concerns the Roman law action of vindicatio,
which was the formula used to claim ownership of some object. It was
therefore one of the key techniques of personification and reification
in Roman law, an institutional device which delimited the respective
capacities and competences of person and thing. The modern inter-
preter might find the formula for the action of vindicatio entirely absurd.
When he is challenged by his adversary to show cause or title (‘I ask you
to justify your claim [postulo anne dicas qua ex causa vindicaveris]’), the
claimant merely refers to the ritual words with which he initiated his
action (‘I established my right by imposing my claim [ius feci sicut vin-
dictam imposui]’). So, whereas we would expect the claimant to invoke
some prior act or event as the warrant of his claim, the claimant grounds
the ‘substance’ of the claim within the convention itself, rather than in
the world of facts lying outside the institutional drama of the action.
Law ‘consisted in action [le droit est essendellement action]’*® because
rights — and, importantly, their relation to the facts which were their
warrant — had no ‘ontology’ other that which was granted to them by
the drama of the trial process.

Thomas emphasises the historical or anthropological specificity of
the institution the better to demystify modern expectations of what law
can achieve. Although there is a stronger claim — implied in the propo-
sition that legal technique was ‘the most durable and the most histor-
ically adaptable form of intelligence produced by the Roman world’ —
the polemical charge of his account is essentially directed against any
assumption that the legal forms of person and thing can somehow

39 There is one very important qualification to be made here. Gernet’s doctoral thesis
of 1917 (recently republished as Recherches sur le développement de la pensée juridique et
morale en Gréce (Albin Michel, Paris, 2001) cites Durkheim as its principal influence.
His later essays are collected in Droit et institutions en Gréce antique (Flammarion,
Paris, 1982) and Anthropologie de la Gréce antique (Flammarion, Paris, 1982). Tim
Murphy observes (Chapter 4) that Durkheim is a major proponent of the view that
‘law is one of the most important, or the most institutionalised, way in which the fea-
tures of society are apprehended in thought’. Thomas’s view of law’s social functions
is clearly not Durkheimian.

0 Gernet, Droit et institutions en Gréce antique, at p. 122.
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embody or implement general social objectives. Contrary to the gen-
eral political expectation that the legal definition of persons or things
might secure the integrity of environments, genes, or embryos, and con-
trary to the theoretical understanding of legal institutions as discur-
sive palimpsests in which succeeding social ideas inscribe themselves,
Thomas insists on the ‘cold, technical’ character of legal rationality.
In his essay on res religiosae, this critical approach is focused on the
interpretation of the category of (im)purity in certain versions of the
anthropology of religion. The essay is a case study of a particular form
of res religiosa — the tomb. Whereas one would expect the laws relat-
ing to tombs and dead bodies to be saturated with social and religious
meanings surrounding death and the afterlife, Thomas shows how the
relevant prescriptions, while not being entirely indifferent to gener-
alised beliefs, were developed autonomously. The tomb and its contents
were defined by an institutional technique that was concerned with
two interlinked questions: first, the problem of fabricating a permanent
institutional entity from the various contingencies which surrounded
the practice of burial; and, secondly, that of defining this institutional
res in such a way as to secure and delimit the perpetual memorial foun-
dations which were attached to tombs, and which benefited from sig-
nificant fiscal concessions. Crudely, one might say that the legal con-
stitution of tombs had more to do with tax avoidance than religious
belief. As Thomas puts it: ‘In Rome, law and legal rules were not the
expression of [religious| taboos. Rather, they were instruments by which
taboos were transformed into a set of techniques for the management
of inheritance funds’ (Yan Thomas, Chapter 2).

The first, ostensibly unremarkable, observation is that a tomb was
constituted as a res religiosa by the inscription or incorporation of a body
within it. In Roman law, a tomb was not apprehended as a purely incor-
poreal symbol or sign of the deceased person; rather, the res in question
being an eminently corporeal res it had to be predicated on a mate-
rial corpus. In Roman law doctrine, this was what made the difference
between the constitution of a res religiosa as distinct from a res sancta.
How then was the materiality of body defined? Many of the difficulties
of reifying body have been accentuated or multiplied by the advent of
modern technologies, and are exemplified in debates concerning the
removal of tissues or gametes post mortem. In the case of Roman law,
the difficulties arose from the circumstances of death or the peculiarity
of cultural practices relating to dead bodies. For example, in the (not
unusual) case of a body which had been dismembered on the battle
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field, which part, or what proportion of the parts, sufficed to constitute
a body? Again, this was in part a question of social belief or interpre-
tation (in the Roman imagination the head was the chief element of
the body) and in part a question of fiscal policy — if a single body were
allowed to generate a number of (protected) tombs there would clearly
be a number of consequences. At what point did the legal protections
associated with the status of a body as a res religiosa begin? In the Roman
world, a body might be detained by creditors of the deceased, and held as
a form of illegitimate lien or security for repayment of the alleged debt.
Could a regime of protection based upon the rites of burial be extended
(anticipatedly, as it were) to protect a body that had not yet been sanc-
tified or ‘memorialised’? More generally, how was the law to deal with
the organic process of decay? A tomb had to contain the material cor-
pus that was the body, but the actual substance was variable: ashes,
bones, decaying flesh. Clearly the problem of defining what counted
as ‘body’ had practical implications. Lawyers might have to determine
whether bodies could be exhumed and re-interred, and graves (and the
bodies they contained) might have been violated in some way. But the
more fundamental question was how, doctrinally, the res to which legal
prescriptions referred should be defined. Granted that a material cor-
pus was essential to the constitution of a res religiosa, how should this
‘matter’ be defined? What is important here is that legal technique by-
passed any reflection on the actual condition of the remains found in
tombs, and reduced the properly buried body, whatever its actual con-
dition, to a state of permanence. The body was ‘instituted’ in the sense
that institutional technique abstracted it from the flux of real (that is,
social, biological, or historical) time so as to immobilise it: ‘the impres-
sion of permanence that was produced by the Roman law relating to
tombs, by means of its norms of inviolability, inalienability, and impre-
scriptibility, clothed a corporeal entity, thereby rendering it immune
to the depradations of time’ (Thomas, Chapter 2). The body was, one
might say, a form of institutional fiction. This was an essential technique
of reification, by which bodily remains were turned into institutional
‘things’.

So, far from confirming the supposed responsiveness of Roman legal
institutions to social beliefs, this example of tombs and dead bodies sug-
gests that law was operationally autonomous. Although the categorisa-
tion of tombs as res religiosae implied their categorisation as ‘impure’ in
Roman law, this had little to do with religious beliefs or taboos centred
on the impurity of dead bodies. In law, the distinction between pure and
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impure was deployed to differentiate those objects which were open to
commercial exchange from those which were not. In other words, they
were institutional categories which did no more that facilitate particu-
lar transactions: ‘The “profane” or the “pure” were not immediate and
intuitive observations of religious consciousness, no more than were
the “sacred”, the “religious” or the “holy”, which were strictly defined
institutional categories’ (Thomas, Chapter 2). The question of the
(im)purity of the body was elided by means of a technique which,
having fictionalised the corpus, then focused on the res constituted by
its inscription: the tomb. This institutional arrangement was character-
istically Roman; the law protected the tomb rather than the body, the
container rather than its contents: ‘The jurisprudence relating to the
violation of tombs elaborated the basic principle that it was the tomb,
rather than the body it contained, that benefited from religious sta-
tus’. These illustrations give a close-textured picture of the fabrication
of things in classical Roman law, and exemplify the kind of ‘innate
autonomy’#! that characterised its institutions.

Reference and production

Bruno Latour’s approach to legal reference is a development of his
ethnography of the scientific laboratory, in which the old configura-
tion of persons and things, or subjects and objects, is displaced by the
concepts of hybrids, translation, humans/non-humans, and associative
action.*” These concepts have now become quite influential, so it may
be sufficient to point to one particular illustration; namely, the con-
cept of ‘circulating reference’ that is developed in Latour’s case study
of soil collection in the Amazon basin.*® This account of the collec-
tion and analysis of soil samples describes a process of displacement,
in which each successive inscription becomes a referent for the next

# See generally Thomas, Fictio legis.

42 The classic text is Bruno Latour, We Have Newver Been Modern (Harvester, London,
1997).

B Bruno Latour, ‘Circulating Reference: Sampling Soil in the Amazon Forest’ in Pan-
dora’s Hope: Essays on the Reality of Science Studies (Harvard University Press, Cam-
bridge, MA, 1999), p. 24: ‘The old settlement started from a gap between words and
the world, and then tried to construct a tiny footbridge over this chasm through a
risky correspondence between what were understood as totally different ontological
domains — language and nature. [ want to show that there is neither correspondence,
nor gaps, nor even two distinct ontological domains, but an entirely different phe-
nomenon: circulating reference’.
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signifying inscription: the set of superimposed maps, photographs, and
coloured diagrams which domesticate the forest terrain, turning it into
a rudimentary laboratory with controllable parameters; the extraction
of samples by reference to this rudimentary grid, by means of a device
which always takes samples of the same size; the immediate localisation
of each sample by means of a record of provenance based on detailed
co-ordinates; the collection of the final array of samples into a sort of
multi-sectioned cabinet or specimen box in which soil distribution can
be appreciated synoptically, and from which hypothetical patterns can
be elicited; and, finally, the classification of soils according to a colour
chart, which again accommodates the ‘facts’ precipitated so far to a new
medium of signification — the colour code used to determine how rich
in a clay a given sample might be. This is a story of continual displace-
ment or ‘transportation’, of the production of reference by means of the
gradual precipitation of an ever more determinate ‘fact’ from the trans-
portation of reference through a chain of inscriptions:

Our philosophical tradition has been mistaken in wanting to make phe-
nomena the meeting point between things-in-themselves and categories
of human understanding . . . Phenomena are not found at the meeting
point between things and the forms of the human mind; phenomena are
what circulates all along the reversible chain of transformations, at each
step losing some properties to gain others that render them compatible
with already-established centers of calculation. Instead of growing from
two fixed extremities toward a stable meeting point in the middle, the
unstable reference grows from the middle toward the ends, which are con-
tinually pushed further away.**

Latour’s notion of ‘transportation’ expresses a mode of emergence in
which the reference potential of words and things is not innate, but is
constituted by the process which actualises that potential: ‘Knowledge
does not reflect a real external world that it resembles via mimesis, but
rather a real interior world, the coherence and continuity of which it
helps to ensure’.*> This is the science studies version of Thomas’ anal-
ysis of the involuted fictions which defined the autonomy of Roman
law.

Interestingly, Thomas’ anthropology of Roman legal institutions fig-
ures in Latour’s approach to science studies because legal technique —
or, more precisely, procedural or legal rhetoric — supplies a prototype of
the kind of hybrid(ising) action that is at work in ‘circulating reference’.

# Latour, ‘Circulating Reference’, at pp. 71-2. # Ibid. at p. 58.
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Things, and, for that matter, persons, are essential to this connection.
Thomas’ genealogy of the term ‘thing’ (chose in French, but one can do
similar things with the English word ‘thing’)* traces its emergence back
through the Roman law conception of a res to the term causa, which
signified an issue, debate, or matter at hand. The point is that a term
which now signifies an ontological form was once the name for a provi-
sional nexus which held social or legal actors together in a kind of fluid
or emergent bond.*’ In that sense, chose/causa was the name for a princi-
ple of emergent association between actors; or, to use Latour’s favoured
terminology, between humans and non-humans. Thus, Thomas’ legal-
anthropological etymology reveals the role of the thing as an ‘index to
the particular collective that one is seeking to bring together’ [{'indice
du collectif que l'on cherche a rassembler].*® To return to the starting
point of the introduction, one might say that juridical form, far from
being the confirmation of long-standing models of action and creation,
illustrates the modes of ‘networked’ associative action which animates
laboratories, and social networks in general. But at the same time,
Latour’s ethnographic attention to law suggests limitations to this anal-
ogy between legal and scientific production. Both may be animated by
‘hybridising’ action, but conventions of personification and reification
are deployed very differently in each domain, so that humans and non-
humans take on different roles or functions in each. Latour’s essay in
this volume suggests that the distinction between subjectivity (persons)
and objectivity (things) marks the difference between law and science.
In fact, given Latour’s notion of ‘hybridising’ associations of human and
non-human agents, neither subjectivity nor objectivity is quite right.
The essay talks about ‘subjectification’ and ‘objectity’; the terms evoke
two contrasting techniques for apprehending and transporting ‘facts’.
In one sense, the production of persons and things in legal settings
is an example of ‘circulating reference’. The legal ‘laboratory’ to which
Latour turns his ethnographic attention — the Conseil d’Etat — is a very
peculiar kind of legal institution. As France’s supreme constitutional
court, it is a unique fusion of legal, political, and administrative cul-
tures. A court can be a laboratory in the same way as an area of the forest

# See, e.g., Martin Heidegger, ‘The Thing’ in Poetry, Language, Thought (Harper, Row,
New York, 1971).

#7 See Bruno Latour, Politiques de la nature, pp. 88-9 and note at p. 316, citing Yan
Thomas ‘Res, chose et patrimoine: note sur le rapport sujet-objet en droit romain’
(1980) Archives de la philosophie du droit 413.

8 Latour, Politiques de la nature, at p. 351.
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floor can be a laboratory: as soon as one has the ingredients of circulat-
ing reference as an accumulation of layers of signification one has the
elements of a laboratory. But in the case of law, the process of accumula-
tion largely happens between the covers of a file: the effective modes of
transportation are ‘files, more files, nothing but files’. The scope of law’s
referential chains is confined to what can be encompassed and appre-
ciated by perusing the file. And this is the essential point of difference
between science and law. Science is also a textual activity — its modes
of transportation depend upon the accumulation and transformation
of inscriptions. But in science researchers are always concerned with
multiplying transformations, of gaining additional perspectives on the
‘original’ facts constituted by circulating reference, whereas in law the
chains of reference are sharply cut down by the procedural definitions of
relevance (what Latour calls ‘the limits imposed by the adversarial logic
of the case’) and by the availability of techniques of standardisation
which, thanks to its history of professionalisation and routinisation,
allow the law to resolve the facts by reference to devices such as the sig-
nature. To take one of Latour’s examples, there is a world of difference
between establishing whether a drugs dealer threatened with deporta-
tion ‘really’ has dependent children, and asking whether his lawyers
had made a claim to the existence of children in due procedural form.
In law, ‘facts are things that one tries to get rid of as quickly as possi-
ble, in order to move on to something else, namely the relevant point
of law’ (Bruno Latour, Chapter 3); that is why lawyers and judges
work only with the world represented in the case file. Like the more
complicated layering of scientific inscriptions, the case file could be
described as a map of the world. But in science all of the action takes
place in the ‘middle’, between map and territory, so that there is a
dynamic tension between the two registers of reference. Any ‘topo-
graphic’ sign is liable to be re-contextualised or re-drawn in the light
of new information about the territory. In short, science is a process
of reflexive learning. In the case of law, by contrast, the map entirely
supplants the territory, and information about the territory is admitted
only in such a way as to prompt an involutionary re-composition of the
fabric of the law. Latour describes involution in terms of a model of
qualification rather than fictionalisation. The formula for qualification
(‘A is an instance of B as it is defined by article C’ (Latour, Chapter 3))
describes a discursive operation in which, rather like the Roman law
technique of fictio legis, apprehension of the ‘facts’ is always condi-
tioned by a normative premise. Inquiry into the facts is confined to the

21



ALAIN POTTAGE

question whether the facts are such as to trigger the application of
the rule; and, as Latour observes, this is a mode of involution rather
than just a mode of classification because qualification is less about
cognition than it is about steering institutional action: ‘this kind of
ordering is of assistance in logistics rather than in judgment’ (Latour,
Chapter 3).

This is what makes the difference between scientific ‘objectity’ and
legal ‘objectivity’. The engagement of the scientist is based on a pecu-
liarly circular form of object relation; a different and much more expan-
sive mode of involution, one might say. If there is a juridical character
to laboratory science, it is not that science fulfils the common legalistic
notion of what ‘objective’ knowledge is. Rather, it is that the object — or
non-human — plays a quasi-judicial role; it ultimately ‘passes judgment
on what is said of it". That is, the object is in two places at once. In
one role it is the thing studied — the object that is framed and animated
by the textual and technical apparatus of the laboratory. In another, it
determines the truth of the claims made in respect of it by laboratory
researchers in their scientific articles. Here, the particular character of
circulating reference in science is important. In science, the movement
of ‘referential’ transportation is reversible. The accumulation of inscrip-
tions is relayed in such a way that any subsequent critic of the experi-
ment in question could recreate the array of instruments, reagents, com-
puters, and expertise that enabled the behaviour of the relevant fact
to be observed, scrutinising the process for assumptions or tolerances
that might have induced the object to perform in one way rather than
another. Indeed, until this process of reconstruction has taken place, the
‘truth value’ of experimental conclusions or hypotheses remains inde-
terminate. Truth is settled after the event, once the experiment has
been written up and published, by means of a process in which its con-
clusions are tested by returning to the ‘original’ object. To sharpen the
analogy between the tribunal and the laboratory, Latour describes the
dual role of the scientific object by reference to the ancient or medi-
aeval judicial ordeal, in which the behaviour of an object revealed the
innermost truth about an accused. Similarly, the ‘subjective’ expecta-
tions and attachments of the scientist hang on the response given by
the experimental object. Latour characterises this mode of engagement
as ‘objectity’.

By contrast, ‘the strange thing about legal objectivity is that it is
quite literally object-less, and is sustained entirely by the production
of a mental state, a bodily hexis’ (Latour, Chapter 3). This adds another
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dimension to the theme of the fabrication of persons and things. The
contrast between law and science is also ethological in the sense that
it draws out two ways of being in the world, two kinds of behavioural
stance or attitude on the part of the humans engaged in the two respec-
tive practices. Latour nicely captures the differences between the two
environments, beginning with laboratory scientists:

They resemble a group of gamblers huddled around a cockfight on which
each has staked his fortune; they may not be shouting or screaming
like madmen, but there can be no question but that they are passion-
ately interested in the fate of their neuron, and in what it might have
to say for itself . . . On the other hand, passion is the least appropriate
term to describe the attitude of judges [conseillers] in the course of a hear-
ing. There is no libido sciendi. No word is pronounced more loudly than
another. Leaning back in their chairs, attentive or asleep, interested or
indifferent, the judges always keep themselves at a distance.

Laboratory scientists are entirely in the thrall of the experimental
object, so much so that their own ‘subjective’ affects and expectations
are invested in the texture of the object itself. That is ‘objectity’: a mode
of engagement that is strangely ‘subject-less’. Law, on the other hand,
produces objectivity by knowing as little as possible about the object.
Objectivity is an ethological effect because it consists in the produc-
tion of a particular kind of bodily and environmental tone. For exam-
ple, the idea of ‘due hesitation’: the choice of phrases, tones of voice,
or procedural formulae in the Conseil d’Etat is informed by the silent
strategy of always appearing to give the fullest consideration to a case
(according to the formula of qualification) before the final judgment
falls. But ‘consideration’ is an effect of institutional aesthetics and bod-
ily hexis rather than a genuinely cognitive enterprise because it is gen-
erated by the ‘accumulation of micro-procedures which manage to pro-
duce detachment and keep doubt at bay’ (Latour, Chapter 3). In that
sense, objectivity depends upon a mode of subjectification: the fabrica-
tion of things (objective facts) in law correlates to the production of
persons (institutional personae). Both science and law are constituted
by hybridising action and circulating reference, but they are differen-
tiated by their respective ways of sculpting the roles of humans and
non-humans. In that sense, the contrast between legal and scientific
‘laboratories’ sharpens Latour’s theory of associative action.

In Tim Murphy’s essay, the difference between scientific and legal
reference is just as essential. Citing Niklas Luhmann, Murphy observes
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that ‘the law cannot be used as a machine for the investigation of
truths, or for the discovery of intelligent solutions to problems’ (Tim
Murphy, Chapter 4). In terms of the question of making persons and
things, this prompts a somewhat polemical engagement with the ques-
tion of what actually constitutes ‘making’ in legal settings. Rather than
emphasising the peculiarity of legal technique, Murphy suggests that
law has to be seen as an instance of a more general form of production or
technology; because production in contemporary society implies mass-
production, much of modern law is itself mass-produced and/or posi-
tivised. What is important, if one develops the sub-theme of involu-
tion, recursion, or ‘re-potentialisation’, is that mass-production implies
a collapse of the division that underwrites the classical understanding of
production. Ordinarily, industrial production is understood as a process
in which an inventive design or an authorial intention is given shape
in a mechanical form. This implies a relation in which the output or
effect is commanded by the design, according to a linear process of cau-
sation. Machines, or mechanically-produced artefacts, are defined by
their makers. However, Murphy’s approach to mass-production implies
a relation in which the essence of each product or artefact is lodged
in feedback loops or processes of ‘re-entry’. The ‘nature’ of the prod-
uct or output is defined by a design which is always in the process of
being re-designed in the light of information gathered from the per-
formance of the product. The best example is that of biotechnolog-
ical mass-production.*” Similarly, the autonomy of legal institutions
or discourses has to be seen as a process in which legal artefacts (per-
sons and things, one might say) are just nexes in an ongoing process
of ‘re-potentialisation’, in which the formative design of the artefact
is always hostage to the evaluation of the performance of the artefact.
This is what Murphy suggests in his reference to the ‘mobility’ of legal
schemata:

Mobile grids are set in motion or, more exactly, are in motion all the
time — there is no beginning and no reason to suppose an end to this
kind of process — and these grids and their shifting contents are what
the law and its essential technologies of reports, indexes, computer-based
data storage and retrieval makes. These grid formations and classificatory
schemes feed back into the processes of adjudication and legislating and
law teaching via textbooks, reading lists, journal articles and the world

# Here, Murphy cites Knorr-Cetina (Chapter 4 at p.).

24



INTRODUCTION

wide web. So we can say that one answer to the question what does the
law make is that it makes grids — ways of organising what through its

epistemic filters it considers to be facts, including facts about the state of
the law.*

In one sense, this idea of ‘mobility’ implies learning, and therefore
a greater degree of openness of the institution to the social than is
suggested by Thomas’ analysis of Roman law (though here, ‘openness’
should be understood in terms of the systems theory formula that open-
ness is possible only on the basis of ‘closure’).’!

THE PERSONIFICATION AND REIFICATION OF
POTENTIALITIES

The remaining contributions to the volume explore the construction
of legal conventions or transactions by developing two related themes.
The first concerns the way in which social themes or events are folded
into legal discourses to develop what might be called the ‘semantic
potentiality’ of law. Secondly, with reference to the role played by
biotechnology and biomedicine in the problematisation of ‘traditional’
legal conventions, our contributors develop analogies which explore
the medium or substance which has become most problematic: namely,
‘body’ as a peculiar stock of potentiality.’?

Semantic potential

Thomas’ theory of the innate autonomy of Roman legal institutions
develops the notion that legal concepts or categories are the resources
from which res and personae are fabricated. The competences and capac-
ities of persons and things are contained in the semantic potential of
these categories, and are drawn out by rhetorical techniques which
actualise the potential of a given convention or formula by means of
argumentation. In that sense, the entities that surface in legal proce-
dure are really artefacts of the procedure itself rather than descriptions
of external social or psychological events. One might say that the insti-
tutional force of Roman law consisted in its capacity to capture ‘real’

%0 See Murphy, Chapter 4.

51 See generally Niklas Luhmann, Social Systems (Stanford University Press, Stanford,
1997), ch. 5.

52 Dropping the article, in the manner of Caroline Walker Bynum, The Resurrection of
the Body (University of California Press, Berkeley, 1988) is one way of highlighting
this potentiality.
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persons and things in these conventional artefacts. So, for example, the
imposition of legal liability depended not upon some exploration of the
psychological motivations or processes of the individual, but upon
the ability of the advocate to ensnare an individual in a formula which
was ‘prefabricated’ in the sense that it was prepared by rhetorical inven-
tion entirely within the time of the trial:

The very idea that one might be bound by one’s actions was foreign to
Roman thought, which treated subjects as the accessories of actions. The
relationship implied by the formula noxae se obligare (meaning ‘to bind
oneself to one’s action’ and not ‘by one’s action’) is quite the opposite
of that which defines personal obligations in the contemporary sense.
The misdeed (noxa) tightened retroactively around the guilty person.
The latter was not so much an agent, as the captive subject of the
wrong, tied or bound to his action; the point is not that he was not
required to answer for it, but that in a very specific sense that he was
held in the grip of the law: actione teneri, meaning: to be held by a legal
action.”®

Thus, the Roman legal imaginary was one in which persons and
things were the (semantic) incidents of legal formulae or conventions.
The ‘action’ of personification and reification happened entirely within
the institution, and they expressed what might be called encrypted
institutional potential.

Engin Akarli’s and Martha Mundy’s illustrations from Ottoman-
Islamic law suggest variations on this notion of semantic potential. In
contrast to Thomas’ picture of a strictly autonomous institution, Akarl
emphasises that the place of adjudication in the ‘Ottoman-Islamic legal
ethos’ was such that ‘courts made and remade the laws, in the practical
sense of the word as binding provisions, with the participation of those
actors to whom the provisions would apply’ (Engin Akarli, Chapter 6).
The legal records suggest that even in the imperial court, doctrinal
forms and conventions were the media through which law accommo-
dated, and through which it accommodated itself to, the increasing
social complexity of claims. The study focuses on the category of gedik
in Ottoman jurisprudence and practice, describing the process of evolu-
tion through which the concept was loaded with a semantic potential
which allowed it to hold a number of quite heterogeneous elements.
Gedik described the tools of an artisan’s trade, the market position

5 Yan Thomas, ‘Acte, agent, société: Sur ’'homme coupable dans la pensée juridique
romaine’ (1977) 24 Archives de la philosophie du droit 63, at p. 71.
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enjoyed through the use of those tools, the participation of the artisan
in a guild, the certificate which constituted security for debts contracted
by the artisan, or an item of inheritance. The complexity of the claims
within this arrangement, the shifting matrix of persons and things, is
illustrated by the example of the problems faced by merchants dealing
with artisans who defaulted on their obligations. In these circumstances
the gedik certificate might turn out to be a worthless security because
nothing in the structure of guilds prevented an artisan from alienating
the assets indexed by the certificate or from leaving the guild to set up
as an artisan elsewhere. The doctrinal construction of the rights and
obligations articulated by the category of gedik therefore implied the
precipitation of persons and things out of a form which could poten-
tially be either, depending on the nature of the claim. For example, as
with any corporate entity, this involved a complex bundle of personifi-
cations: the agency of the corporate persona acting as such vis-a-vis the
outside world, the agency of that person with respect to its members, the
personae taken on by members inter se, the capacities and competences
of artisans vis-a-vis merchants or secular and religious institutions. This
was not just a question of resolving the corporation into its component
elements, because that is a more complex business than a mere enu-
meration of roles might suggest.* Rather it is about the creation of per-
sons/things out of what might be termed a ‘multiplicity’. For example,
in determining the right to inherit a gedik, legal doctrine had to reckon
with the fact that an artisan as the holder of a gedik was simultaneously a
member of the guild, an economic actor in his own right, a member of
a family, and a representative of a lineage. The personal relations and
attachments compressed into this multiplicity could be actualised by
techniques of personification and reification which would be deployed
differently, and to different effect, where the nature of the claim was dif-
ferent. That is the sense in which the gedik was (like the human body in
the contributions discussed below) a semantic form from which either
persons or things could be actualised.

Martha Mundy’s essay is a companion study in the construction of
semantic potential. It concerns a question of doctrine: did the holder of
an administrative grant of land in Mamluk/Ottoman Egypt have a prop-
erty right which was capable of alienation? The grants in question were

5% For an example of how a single persona can be split into a number of different exis-
tences, see the discussion of Marx and Rousseau in Gillian Rose, The Broken Middle

(Blackwell, Oxford, 1992).
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usually made to military officers or religious functionaries, who were
allowed to take a proportion of the tax revenues due to the sovereign.
In that sense, the grant could be seen as remuneration for service, and as
a right revocable by the sovereign at any time. In these circumstances,
could a military holder alienate his right by renting it out, effectively
treating it as a usufructuary property right? Two closely-related doctri-
nal issues arose at that point. First, was the right to be conceived in
terms of property or office? that is, was it a right attached to (or reified
in) the land, or was it an incident of the grantee’s office? This ques-
tion was complicated by the fact that the grant might be revoked by
the sovereign at any point, so that the res in question was of precarious
status and undefined duration. Secondly, if it was to be seen as a right
in the land, how could the res be defined where its essence was con-
stituted by the tripartite personal relations between sovereign, grantee,
and the actual cultivator of the land? The fact that the essence of thing
was so thoroughly ‘personified’ raised ‘the tension between the basic
idioms of ownership by an individual of a thing and the office-like
hierarchy of the three personae (ruler, grantee and cultivator) who all
hold rights in the same land’ (Martha Mundy, Chapter 5). The point
is that the specification of the rights and responsibilities attached to
land implies the (re)construction of doctrinal models of persons and
things. These models are not just found in society; they have to be con-
structed conceptually or semantically by law, from its own resources of
meaning. In one phase, this implies reaching beyond the institution to
formulate representations of evolving social realities. So, for example,
the legal treatise that is central to Mundy’s account looks beyond the
bare legal conventions to the real, social, character of the role of the
right-holder (the military grantee), and the nature of agricultural pro-
duction (the social status of agricultural labour) to argue for the propo-
sition that an abstract usufructuary right should be recognised by this
branch of Islamic jurisprudence (Mundy, Chapter 5). But in another
phase, these infused meanings have to be expressed in ‘traditional’
idioms and conventions. The ability to formulate new models presup-
poses an ability to find semantic prototypes within the doctrinal tra-
dition. In this case, the prototype for an abstract usufructuary right is
found in existing conceptions of slave labour: ‘the potentiality arising
from the labour of a slave allows the development of more complex
formulations of rights over real property’ (Mundy, Chapter 5). At this
juncture, the semantic potential of doctrinal categories merges with the
potentiality of ‘body’, and the reference to slave labour can be seen as
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drawing on what the remaining contributions describe as the peculiarly
equivocal character of the human body.

Actualising bodily potential
Conventional techniques of personification and reification are opened
up to ethnographic comparison by exploring the potentialities con-
tained in ‘body’. Marilyn Strathern takes the question of bodily form
as the basis for an analogy between Western and Melanesian conven-
tions of personification and reification. What is in question is the pro-
duction of bodily ‘wholeness’, that is, the way in which the body is —
or is not — reified as a determinate thing. “Wholeness’ in this sense is
one particular aspect or effect of those conventions which shape the
‘manner in which people make claims on others’, though at least in
the case of Melanesia these connections might be ‘of a politico-ritual
rather than legal nature’ (Marilyn Strathern, Chapter 7). The ques-
tion is how the potentialities associated with body are actualised in
such a way as to give effective form and force to ownership claims. In
the case of Western law, this might imply an oscillation between per-
son and thing. For example, Strathern has described elsewhere how a
frozen embryo changes its potentiality depending on whether or not it
has been defrosted, referring to the ‘ontological choreography by which
embryos can go from being “a potential person” when they are part of
the treatment process to “not being a potential person” as when it has
been decided that they can be frozen or discarded, or even back again
as when they are defrosted’.’® Thus, depending on the nature of the
relation actualised by the claim, body itself can be actualised as differ-
ent kinds of ‘form’. And this is not just a matter of recording biological
facts: ‘one effect of unanswered questions about whether or not body
parts constitute property is the realisation that detachment must be
fabricated conceptually as well as physically’ (Strathern, Chapter 7).
Bodily potential poses particular problems for Western legal conven-
tions. As Strathern observes, ‘the body seems to be taken as entire in
the double sense of being a complete functioning (or once functioning)
organism, and of being of a piece with the individual person as sub-
ject and agent’.’® This sense of biology as being ‘of a piece’ with psy-
chic or social individuality is an unexamined presupposition of modern
legal doctrine. Yan Thomas’ anthropology of Roman legal institutions

> Strathern, Property, Substance, and Effect, at p. 175, citing Cussins.
56 Marilyn Strathern, Chapter 7.
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suggests that law once recognised that personality was multiple and
contingent. First, there was no such thing as a unitary legal persona;
instead Roman law dealt in a large number of differentiated transac-
tional personae. Secondly, the legal quality of personality was not taken
to be descriptive of biological or social individuality. So a human being
might be classed as a thing (res) for some purposes; for example (leaving
aside the obvious but problematic example of slaves) grandparents
counted as part of the inheritance (familia) to which the incoming heir
succeeded. Only much later in the tradition of Roman law were the
various transactional personae constituted by legal technique amalga-
mated into the form of a single legal persona, and only with the infusion
of Christian doctrine (specifically, the doctrinal conjoining of mortal,
perishable, body and immortal soul) did this artificial person merge with
its biological substratum to compose a ‘whole’ form. Initially, one might
say that this gave a particular importance to the body, which encom-
passed both person and thing. In that sense, the body ‘unified’ the dis-
tinction between person and thing in the sense that it was the third
term which, logically, guaranteed the distinction. At the same time,
the body was the medium or currency in which the distinction between
person and thing was negotiated; depending on the condition of the
body, a human being might be said to be either a person or a thing.
Hence the prominence of the question of slavery in legal doctrine and
philosophy. If some compulsion could be exercised over the body so as
to reduce it to subjection or turn it into a commodity, the human being
became a thing. This was a one-way route: persons lapsed into things,
not the other way around. In other words, ‘person’ was the weighted side
of the distinction, and the body was just the medium through which
the person was exposed to the danger of becoming a mere thing. So,
for example, in French law the body is treated as a very special sort of
entity not because the law respects the body as such, but rather because
the body is a form which engages respect for the person. In this tra-
ditional arrangement, the body was neither person nor thing — it was
just the gage through which the person staked its personhood. This was
sustainable precisely because the body was always whole, so that the dis-
tinction between person and thing always passed between two whole
forms (bodies) rather than through the ‘whole’ form of the body. For
present purposes, what is significant about this fabrication of wholeness
is that the body was the form in which the potentiality or equivocation
of the distinction between person and thing was actualised or made
determinate.
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The problem for contemporary Western legal conventions is that the
distinction now passes within each individual body (at least potentially).
Body parts, genes, and gametes are now ‘detachable’, and might cir-
culate independently of any whole body. In these circumstances, body
continues to function as a unification of the distinction between person
and thing, and as the form in which the potentialities of that distinc-
tion are actualised. But the geometric point of unity or actualisation
has changed. “Wholeness’ has to be fabricated by making body abstract,
by exploiting its equivocal status as both person and thing to fiction-
alise its continuing integrity. This is what Strathern calls ‘fabrication by
default’. In her discussion of the Nuffield Council on Bioethics Report
of 1995 on the status of body tissues (a text which she takes as ‘a trea-
tise on the making of things’) Chapter 7) Strathern illustrates what this
mode of fabrication involves:

In a wonderfully illogical but perfectly sensible way, at the very juncture
when through detachment it could be regarded as having ceased to be a
part of the body, the tissue or organ is reconstituted neither as a whole
entity in itself nor as an intrinsic part of a previous whole. Colloquially,
it is, somehow, a free-standing ‘part’. So what is kept alive in this nomen-
clature is the process of detachment itself: it would seem that for so long
as its detachability from the person remains evident it can be thought of
as a ‘thing’ — but not to the lengths of a ‘whole thing’.

Each detached part — precisely because it is still characterised as a
part — remains characterised by the whole of which it was once an
integral part. By keeping the process of detachment alive, bio-ethics
holds in suspense the question of how to differentiate person and thing
with respect to the body. More importantly, this fabrication of ‘whole-
ness’ allows the body to continue being the gage upon which person-
hood is staked, and as a result the distinction between person and thing
remains cast as an asymmetrical division. The sense in which fabrica-
tion by default keeps the old configuration of person/thing/body alive is
perhaps clearer in another legal strategy, based on an extrapolation of
an intellectual property right (or, in this case, a droit d’auteur). The sug-
gestion is that body ‘parts’ should remain attached to their qualifying
‘wholes’ by means of a droit de destination, which is the right attributed to
authors in French intellectual property law to determine the conditions
under which a work can be published or exploited.’” Body tissues would

57 See Jean-Christophe Galloux, L'utilisation des matériels biologiques humains: vers
un droit de destination? (1999) Receuil Dalloz (Chronique) 13.
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remain attached to the original whole by the continuing attachment
implied in the consent which authorises and delimits each particular
use. To make a body part a separate, distinct, entity would mean having
to make a decision as to precisely where the line between person and
thing should be drawn, which would, in turn, unravel the productive
equivocation comprised in body.

Fabrication by default is motivated by anxieties about the owner-
ship of persons: slavery. But in reality the old problem of slavery, and
the conjunctions of person and thing which were implied in political-
philosophical discussions of slavery, have been superseded. The ethno-
graphic analogy which Strathern constructs on the basis of examples
from Melanesia shows a context in which persons are ‘owned’. The
analogy is necessarily a construct; it appears as a result of render-
ing anthropological material as ‘like — rather than unlike — Euro-
American assumptions’. The Melanesian examples shows how persons
can appear as distinct, whole, things and therefore as objects of owner-
ship. ‘Wholeness’ in this context is a bodily quality. If the Melanesian
person is composed of multiple relations, then the moment in which
they become a thing and hence an object of ownership is the moment
in which their relational potentiality is entirely eclipsed by the iden-
tity and relation which is being actualised in the present moment. This
proposition condenses Strathern’s rendering of the virtual multiplicity
of the Melanesian person. Although the theory is too complex to be
addressed here,’® it is important to say something about how the theme
of ownership sets up an analogy between Melanesian fabrications of
bodily form and Western anxieties about the reification of the body.

In the Melanesian context, bodily form can be described (by analogy)
as the subject matter of ownership because each reification is elicited
by the person(s) to whom it is addressed (Strathern, Chapter 7):

When a male initiate steps forward all decked out in his transformed
body, a new member of the clan, his clansmen own so to speak the con-
cept of this person as ‘a male clansman’. He has to look, act and behave
like one. His clan mates acknowledge him by claiming him; they see in
him, at that moment, the embodiment of a concept.

The concept in question is a conventional form or role — that of the
¢ ) . . . .
male clansman’ — which has to be actualised in a bodily performance.

58 The definitive account of the ‘fractal’ nature of Melanesian persons is given in Mari-
lyn Strathern, The Gender of the Gift (University of California Press, Berkeley, 1988).
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Effects have to be contrived; or, to use Strathern’s terminology, con-
ventions are constituted through invention. A convention is ‘a recipe
for social action’,’” but a ‘recipe’ in this sense is a virtual scheme whose
effective form is constituted by the actions that it elicits. The Melane-
sian convention of compensation® supplies an excellent illustration
because ‘the compensation process itself defines what is transactable’.?!
The point is that the substantial elements to which a compensation
claim refers are actualised — that is to say given effective form and force —
in the making of the claim. In the course of making their claim, social
groups (and persons) actualise themselves, resolving themselves into
the form appropriate to the claim they seek to sustain: ‘collectivities
differentiate, identify, and, in short, describe themselves by their role
in compensation’.®? Each actualisation of a convention is a singular
event because it consists entirely in the aesthetic and corporeal effect
achieved by actors in the very moment of exchange. Unlike the fabri-
cation of wholeness exemplified in the Nuffield Council’s report, this
mode of detachment is decisive: ‘the person appears whole and entire
from the perspective of a specific other’. Wholeness is effected in bod-
ily form, so that reification or actualisation is, so to speak, an effect of
corpo-reality.

On the other side of the analogy, the Western understanding of
ownership (and hence slavery) is predicated on an antithetical rela-
tion between persons and things, an antithesis which strategies of fab-
rication by default try to salvage. The model of an antithetical or

% Ibid. at p. 271.

0 ‘Compensation’ as it is generally understood in Papua New Guinea does everything
which an English-speaker might imagine, and much more. It refers both to the pay-
ment owed to persons and to the procedures by which they come to negotiate settle-
ment. It can thus cover recompense due to kin for nurture they have bestowed, as in
bridewealth, as well as damages, as in reparations to equalise thefts or injuries. It can
substitute for a life, in homicide compensation, or for loss of resources. Car fatalities,
war reparations, mining royalties: all potentially fall under its rubric, although since
it is generally agreed that people frequently make exorbitant demands, compensa-
tion is seen as the enemy as well as the friend of peace-making ceremonies and of
commercial exploitation alike. Its outcome is, from a Euro-American point of view,
hybrid, insofar as it consists in an equally easy translation of persons into things and
things into persons. And its procedural capability is of utmost simplicity. Liabilities
and claims are defined by the positions parties take in relation to one another over
the issues of compensation itself (Marilyn Strathern, Property, Substance and Effect
(Athlone, London, 1999), p. 188).

61 Tbid. at p. 190. 62 Ibid. at p. 191.
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asymmetrical relation between persons and things imposes a particular
understanding of originating action (production). At the level of con-
tent, the Western idiom of ownership construes (proprietary) agency
in terms of what persons do to or with things by means of their labour
or knowledge. The body presents a special problem for these conven-
tions precisely because it represents the point at which the terms of
this division become indistinguishable. But until the question of body
presented this new issue of potentiality, Euro-American conceptions
of property imposed an understanding of cause/effect, or potentiality/
actuality, in which social action could be referred to the capacities of
things or the subjective competences of persons. This is one implica-
tion of what Bruno Latour calls the ‘old settlement’; the division of
the world into two ontological registers. The effect of superimposing
Western modes of personification and reification on the Melanesian
examples is to reveal a mode of originating action based on symmet-
rical relations between persons. The basic units of social action are just
persons: persons can be reified (in whole body form) and things can
be personified, in which case they embody one of the virtual relations
which compose the Melanesian person. In this sense the social world is
not divided into two registers, but is composed of relations and attach-
ments (distinctions, one might say) which are elicited from the sym-
metrical plane of ‘personality’. Social action is not predicated upon the
potentialities lodged in some original division. Instead, it consists in
modes of actualisation which constitute their correlative potentialities.
At this point, Strathern’s ethnographic analogy suggests a resonance —
if not a proximity — between Melanesian and Euro-American contexts.
The strategy of fabrication by default is one way of coping with a world
which, through the agency of biomedicine, is increasingly recognised as
a single plane of potentiality. Where body can be either person or thing
the old asymmetry becomes dis-embedded, motivated only by emergent
regulatory objectives (witness the shift to risk analysis and procedural-
isation in bio-ethics).

Susanne Kiichler’s essay sketches another approach to the actuali-
sation of attachments. Her approach can be seen as an inflection of a
theory of art which ‘merges seamlessly with the social anthropology of
persons and their bodies, allowing for the possibility that anything could
conceivably be an art object, including living persons’.®®> ‘Re-thinking

9 Susanne Kiichler, Chapter 8.
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attachment’ is the rubric under which the question of personification
and reification is addressed. ‘Attachment’ evokes the array of relations
(between persons/things) indexed by art objects, and the agency of
these objects in eliciting and exchanging potentialities between per-
sons/things. The theme of potentiality is central to the inquiry because
the question of attachment — posed in this way — opens up ethno-
graphic analogies between the understandings of origination, genera-
tion, reproduction, and replication which sustain Western idioms of
intellectual property and (in this case) Melanesian modes of connec-
tivity. In that sense, the essay can be read as a contribution to contem-
porary anthropological engagements with Western discourses or tech-
nologies of intellectual property rights (copyright and patent).®* More
specifically, it develops some of the themes introduced in Kiichler’s
earlier work on Malanggan carvings.®> The Malanggan in question are
produced as embodiments of (or for) the life force of an ancestor. Every-
thing turns on what ‘embodiment’ might mean in this instance. The
peculiarity of Malanggan carvings is that their role as vessels or embod-
iments is short-lived; they are destroyed or discarded immediately after
their use in memorial ceremonies, at which point the life force con-
densed in them is released. What kind of agency is implied in this artic-
ulation (embodiment and release)? In the process of being produced as
an embodiment, the Malanggan takes on the form(s) of the Melanesian
person. The carving is an assemblage of design motifs, some transmit-
ted from the past, others drawn from neighbours, and yet others which
are addressed to future ‘owners’ (and which in so doing anticipate their
future apprehension as communications from the past). This nexus of
recollection and anticipation instantiates the potentiality of body: ‘a
Malanggan converts existing relationships into virtual ones, matter into
energy, and living into ancestral agency — heralding the reversal of these
transformations at a future stage in the reproductive cycle’.® What is

% See the now classic article by Simon Harrison, ‘Intellectual Property and Ritual
Culture’ (1991) 21 Man (n.s.) 435.

% See especially Susanne Kiichler, ‘Malangan: Art and Memory in a Melanesian
Society’ (1987) 22 Man 238; ‘Making Skins: Malangan and the Idiom of Kinship
in New Ireland’ in J. Coote and A. Shelton (eds.), Anthropology, Art, and Aesthetics
(Clarendon Press, Oxford, 1992); ‘The Place of Memory’ in A. Forty and S. Kuchler
(eds.), The Art of Forgetting (Berg, Oxford, 1999).

% Marilyn Strathern, ‘The Patent and the Malanggan’ (2001) 18(4) Theory, Culture
and Society 1, at p. 7.
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essential here (at least as regards the issue of intellectual property) is the
mode of potentiality or ‘potentialisation’ which this implies. In giving
a formulation to past attachments, the Malanggan is an articulation
which carries those attachments forward, into a future which it has in
some sense configured through its own agency, so that it functions as an
agent of restless transformation or emergence. This is, one might say, a
‘re-potentialisation’ of the past in anticipation of its effects in a future
present. If one needed an example of the inapplicability of divisions
between tradition and modernity, it would be difficult to find a better
one than this.

The analogy with Western idioms of intellectual property takes shape
at this point. In patent law, the reification (embodiment) of an indus-
trial concept turns it into an object or res which can then be licensed
for use, or used ‘negatively’ by competitors trying to ‘invent around’
the patent. In that sense the intangible res — the patent — is also a
transformative articulation between two skeins of attachment(s). The
configuration or (re)collection of one set of attachments (the network
gathered into the patent, one might say) occasions the opening of
another network, which transforms the ‘old’ network by holding it up
to the ‘new’ context into which it has opened.®’ As with the agency
of the Malanggan, the point is that the potential that is (provision-
ally) actualised in the patent is always being re-made, or re-actualised.
Contrary to the image of origination which sustains the idioms of intel-
lectual property law, and property law in general, the work of actualisa-
tion constitutes the potential that it actualises.®® That, at least, is one
sense of the ‘virtuality’ of the Malanggan as an embodiment. But at the
same time, proximity opens up analogical distance. The agency of the
Malanggan becomes one side of an analogy which ‘relativises’ West-
ern idioms. The Malanggan is what Kiichler describes as ‘an inherently
recallable image’; the destruction of the carving after its ceremonial
means that it continues to exist only as the ‘concept’ of the design. In
this sense again one might say that Malanggan designs circulate within
a regime of intellectual property. The person to whom the design is
‘entrusted’ has the right to reproduce it. However, this opens up an
analogical distance because the ‘concept’ is not understood as an intel-
lectual creation of an originating author (even if the author is not the

7 Again, the essential reference is to the work of Marilyn Strathern, notably ‘Cutting
the Network’ (1996) 2 Jowrnal of the Royal Anthropological Society 517.

% For philosophical accounts of this, see Gilles Deleuze, Le pli (Minuit, Paris, 1988);
Giorgio Agamben, Potentialities (Stanford University Press, Stanford, 1999).
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current holder of the right). The design is simply ‘held in the head’®® of
the person authorised to reproduce it. Again, this is a mode of embodi-
ment that is sustained without reference to a division between personal,
subjective, agency, and material capacity.

In her contribution to this collection, Kiichler elaborates this notion
of a transformative articulation by elaborating the theme of ‘surface’ as
an aspect of the ‘allure’ of art objects. Surface was already an impor-
tant part of Kiichler’s interpretation of Malanggan as exemplars of a
planar (as opposed to linear) conception of surface.”® Here, the sur-
faces in question are textiles: techno-textiles, Yupno knotted cords, and
tivaevae quilts from the Cook Islands. In these examples, the theme
of ‘surface’ locates a point in which potentiality and actuality become
co-extensive, existing in the same plane or dimension, and articulat-
ing emergent relations which cannot be fixed as ownership or posses-
sion. The performance of techno-textiles draws the poles of the West-
ern division into a dynamic ‘middle’: at each point, fixed antitheses
become emergent forms. For example, these are textiles which ‘behave
like organisms, displaying a second nature comprised of rule-ordered
human constructions while mirroring the given, pristine nature of phys-
ical and biotic processes, laws and forms’ (Susanne Kiichler, Chapter 8);
in that sense, they play on the division between real and artificial by
dissolving it into a process in which the registers become indistinguish-
able. As Kiichler observes, these textiles are like the ‘synthetic vital-
ity’ of artificial life programmes. As I suggest in my contribution, this
mode of symmetry is expressed in Gilles Deleuze’s concept of a sim-
ulacrum: ‘a simulacrum is not an imperfect copy [une copie dégradée],
it contains a positive power that negates both original and copy, both
model and reproduction’.”! A similar argument is expressed in Kiichler’s
observation that techno-textiles turn tailoring into ‘a problem of fibre,
not figure’ (Susanne Kiichler, Chapter 8). Fibre lies ‘between’ the two
registers which traditionally define the place of ‘tailoring’: figure and
function, substance and ornamentation, body and apparel. Intelligent
fibres, which can respond to environmental (that is, physical and social)
conditions by (for example) changing their heat-retaining capacities or
their sensitivity to light, or by changing patterns or colours, effectively

% The phrase is from Marilyn Strathern, ‘Divided Origins’ (ms.).

0 Susanne Kiichler, ‘Binding in the Pacific: The Case of the Malanggan’ (1999) 69(3)
Oceania 145.

" Gilles Deleuze, Logique du sens (Minuit, Paris, 1969), p. 302.
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modulate the distinction between figure and clothing, actualising their
respective potentialities.72

This kind of ongoing modulation of relations and attachments is also
evidenced by the Melanesian examples. Yupno knottings hold poten-
tiality in their texture; they are strings of knots representing ancestral
place names, each knot being a determinate representation and yet it
being unclear which place name it represents, so that the topology rep-
resented by the names has to be actualised by each ‘reader’. And yet a
‘reading’ can make or break a life. The tivacvae quilts are layered with
flower motifs, all ‘held together by the stitched lines of thread visible
as a continuous line on the underside of a quilt’ (Susanne Kiichler,
Chapter 8). Like the Malanggan, they also articulate co-existing prop-
erty rights, because the design of each layer ‘belongs’ to a different
woman, household, or clan. In the case of tivaevae, which transpose the
old layerings of barkcloth with layerings of cotton, it is no exaggeration
to say that the availability of a new cloth with new tensile qualities
‘facilitated a development of surface and thus of new forms of prop-
erty’ (emphasis added) by enabling many layers or attachments to be
(re)collected together. But in some respects, the surface of the tivaevae
quilts is different from the surface of the Malanggan. But the fact that
ordered relations are (re)collected in a single surface transforms their
potentialities. Far from being the fixed co-ordinates of a terrain, they
become like the knots in Yupno cord; that is, they acquire the relational
value that is attributed by each reading of the surface, or each time a
fresh attachment is made ‘through’ the surface of the quilt. So although
in one sense the tivaevae quilt tells an ordered story of proprietary or pos-
sessory attachments, in another sense it is a resource or medium through
which these conventionalised attachments are dissolved into a flux that
is fixed only by the making of new attachments. The complex agency
of body, as transposed to the agency of the Malanggan, is located in the
medium of ‘surface’.

In my contribution, the exploration of bodily potential and images
of ‘organic’ action shifts from surface planes to interiorised processes.
Various legislative and bio-ethical interventions have sought to insti-
tute gene sequences as ‘the heritage of humanity’. This notion of
genetic patrimony attempts to domesticate the potentialities elicited
by biotechnology by characterising genes in terms of the old division

72 For a critique of the attribution of intelligence to materials, see Bernadette Bensaude-
Vincent, Eloge du mixte (Harmattan, Paris, 1998).
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between persons and things. Ironically, the old (Western) legal insti-
tutions of inheritance freely deployed some quite sophisticated tech-
niques of personification and reification which enabled the division
between persons and things to be affirmed as a primordial condi-
tion while at the same time, in practice, that division was superseded
by ciphers (intention, money, writing, blood, and land) which were
equivocal or ‘hybrid’ in the sense that ciphers from either register could
be actualised either as persons or as things. But the argument for genetic
patrimony passes over this ‘alternative’ history of inheritance. Indeed, I
suggest that genes are apprehended as the ultimate objects of inher-
itance. Whereas the old institutions of inheritance were thoroughly
improbable constructions, whose apparent stability was secured by their
capacity to metabolise the contingencies of kinship and society, our
genetic inheritance is based on a natural force rather than an insti-
tutional effect (Kiichler, Chapter 8). This representation depends on
what could be called the ‘juridification’ of gene action; that is, the rep-
resentation of genes as normative forces. The all too familiar character-
isation of the human genome as the ‘alphabet of human life’ collapses
bodies into genes by the familiar route of a linear process of transla-
tion and transcription: the person comes to incarnate a supra-individual
value. This gives rise to a complex choreography of personification and
reification, and my contribution focuses on the model of institutional
time which organises that choreography. The temporal scheme of inher-
itance pre-exists (and perhaps informs) the science of genetics, so that
a juridical model of time is located both in norm and nature, law and
biology. Cast in the conceptual language used at the beginning of this
introduction, one might say that the temporal order of the institution is
structured by divisions rather than distinctions. But, although the insti-
tution presupposes an external, ‘objective’, temporal horizon, in effect
the institution produces the horizon upon which it founds its operations.
The prototype for this operation is found in the primordial legal myth
of institutional origin — authochthony — in which the essential origin
of the institution is constituted by its current operations. And, far from
reinforcing the old fantasy of inheritance, law’s encounter with genes,
and hence with molecular biology, confronts it with a model of self-
production which has always been the motor force of legal institutions.
Law might be described as the original biotechnology, but only because
it produced human life by techniques of personification and reification
which were just as radically creative as the techniques of commercial
biotechnology.
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CHAPTER TWO

RES RELIGIOSAE: ON THE CATEGORIES
OF RELIGION AND COMMERCE IN
ROMAN LAW

Yan Thomas

Roman lawyers were often faced with the task of giving a strict defi-
nition to tombs. First, they had to define the scope of application of
a law against the violation of sepulchres that had been introduced by
the urban praetor. This was a rule of criminal law punishable by a pecu-
niary fine. It protected the funerary edifice itself, in both its tangible
entirety and its external integrity. The commentaries specify, case by
case, what counted as a part of the sepulchrum. The prohibition applied
to any form of violence done to the monument built over the sepul-
chre, notably any act of breaking, removing, or displacing the stones
of the tomb, its marbles, statues, or columns, or its ornamental fea-
tures. These lists of materials and objects were provided in an attempt
to define a very particular kind of crime, one which apprehended the
profaning act by referring to the thing profaned. It was also quite com-
mon for private individuals themselves to specify in comminatory sepul-
chral conditions the precise extent of their tomb, using the geometric
techniques of the surveyor to define its exact breadth and height. In
all cases it was necessary to delimit the space of the sepulchre, either
legally or geometrically, in order that it might be sanctuarised. In other
words, the dead were to occupy only that space which was strictly
assigned to them. The inviolability of religious places required that the
perimeter around the spaces reserved for the dead be defined with abso-
lute clarity: what was at issue was, of necessity, a place, the locus! of

Translated by Alain Pottage.

1 On the status of locus religiosus, see generally F de Visscher, Le droit des tombeaux
romains (Milan, 1963), pp. 55 et seq.
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a ‘determinate part of a fund’ (aliqua portio fundi).> As Cicero put it,
the limits of inviolability were inscribed in the soil itself.> Thus, the
tomb defined the perceptible limits of a prohibition addressed to the liv-
ing. But by the same token it defined the domain that was left entirely
open to them as a locus purus.* This way of setting up a prohibition
admitted of no equivocation or ambiguity. Limits were known because
they were clearly established. They were given perceptible form by the
particular area of the soil, by the monument built upon it, and by the
materials used to build that monument: stones, marbles, columns, and
statues.

A second rule, which made tombs inalienable, required a similar
degree of exactitude. What was safeguarded from human violence was
also withheld from human exchange. The texts state quite clearly that
neither the places reserved for the dead nor the monuments erected
above them were heritable® or marketable.® They could not be sold (so
that, for example, the usual form for a sale of real property included a
term excepting tombs or consecrated places),” subjected to a servitude,?
claimed as private property,” acquired by prescription,'® used as the
basis of a guarantee,!! seized as a security,!? or made the subject matter

? Ulpian, D. 50, 16, 60 pr.

3 Cicero, Phil. IX, 14; sepulchrorum autem sanctitas in ipso loco est. It should be empha-
sised that sanctitas here describes the inviolability of something bounded by defined
limits.

* See de Visscher, Le droit des tombeaux romains, at p. 333.

5 Labeo ap. D. 43, 24, 13, 5; Ulpian, D. 8, 5, 1; cf. Gaius 2, 1; 6.

¢ Pomponius, D. 18, 1, 6; Paul, eod. tit., 34, 1; Sententia Senecionis de sepulchris, CIL X
3334 = ]LS 8391 = FIRA Il no. 86, 1. 15 et seq.

7 On inalienablilty, see Ulpian, D. 11, 7, 6, 1; Philip, C.J. 3, 44, 9. On clauses except-
ing tombs, see Labeo, D. 19, 1, 33, 1; on sacred or religious places, see Sabinus, ap.
Ulpian, 28 ad Sab D. 18, 1, 22; on the sacred, religious or public, see D. 18, 1, 24;
cf. Paul 5 ad Sab., eod. tit, 23.

8 Javolenus, D. 8, 4, 4.

° Paul, D. 6, 1, 23, 1; 43; Al. Severus, C.J. 3, 44, 4 pr.

10 M. Kaser, Zum romischen Grabrecht’ (1978) 95 ZSS 15, esp. at p. 74 et seq.

11.CJ.8,16,3,a.215; 3,44, 2, a. 216.

12 This can be inferred from the right of seizure granted in respect of sumptuary annexes
(see n. 17 below), and also from the fact that it was not forbidden to found a tomb
on a piece of land given as a security: in such a situation, the locus acquired religious
status (D. 11, 7, 2, 9). This concession to the debtor would make no sense if the
tomb was in danger of seizure by the creditor; quite the contrary, it presupposes that
the immunity of the tomb could be invoked by the debtor against the creditor.

41



YAN THOMAS

of a stipulation.”® In this context little turns on the question whether
this exclusion was absolute in character, or whether, on the other hand
it was functional in that it was restricted to the funerary dedication
of the land, in which case a sepulchre could have been sold either in
whole or in part on condition that its funerary vocation was maintained
in perpetuity (which is the solution suggested by the epigraphic sources,
supported by archaeological data).'* Obviously, this rule of inalienabil-
ity, which bound some forms of property indefinitely, required a pre-
cise definition of the ground covered. Indeed, those who founded tombs
were tempted to extend the same regulations to the lands and gardens
that surrounded their tombs, the object being to ensure in perpetu-
ity the income necessary to pay for the veneration of their memory —
the sacrifices, libations, and commemorative banquets in the course of
which, throughout the empire, the living feasted alongside the dead,
with whom they shared their meals.!> They often annexed to the locus
religiosus a property amounting to a funerary foundation: gardens, horti
or walled cenotaphs, vines, orchards, or entire agricultural estates, com-
prising the various buildings which serviced the tomb — dining rooms,
inns, solariums, water-tanks, and pools.'® Founders attempted to apply
the rules of the ius sepulchri to these sometimes vast annexes by extend-
ing sepulchral clauses beyond their proper object.'” However, the effec-
tiveness of these clauses could not be guaranteed. The wishes of the
deceased came into conflict with the law, which drew a clear distinction

B Paul, D. 45, 1, 83, 5.

4 See de Visscher, Le droit des tombeaux romains, at pp. 65 and 106, and Kaser, Zum
romischen Grabrecht’, at p. 60.

For reference to these funeral banquets, which were practised by both pagans and
Christians, see R. MacMullen, Christianisme et paganisme du IVe au VIlle siecle (Paris,
1998), p. 153.

See the epigraphic material collected by J.M.C. Toynbee, Death and Burial in the
Roman World (London, 1972), p. 94.

On clauses rendering lands reserved for a foundation inalienable, see ILS 8342, Graz-
zano; on the imposition of servitudes for funeral banquets on gardens, by means of the
clause ‘hos hortos neque dividi volo neque abalienari’ see ILS 9271, Tarragone. See also
the inscription of Junia D.E Libertas a Ostia, which made the usufructary rights of the
estate and its buildings, which could not be alienated outside the familia, dependent
on the tomb (G. Galza (ed.), Epigraphica (1939), p. 160 et seq., and E de Visscher,
La fondation funéraire de Iunia Libertas d’aprés une inscription d’Ostie, Studi S. Solazz
(Naples, 1948), pp. 532-3). The formula ‘huic monumento tutelae nomine cedunt’ was
of current usage: in addition to the texts cited, see the numerous examples in ILS

8843.
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between the tomb, which was forever inalienable, and its outworks,
which were alienable.'®

A number of rules and practices confirm that the definition of tombs
was not a matter of private intention. For example, in the sale of real
property, where the seller of a plot of land sought to avoid the rescission
of a sale by excepting those places reserved for tombs, such a reserva-
tion was valid only to the extent that it did not affect the essential of
the property; any sale of a fund that was entirely comprised of ‘religious
places’ and dedicated to the dead, was rendered void;"” in the law of
immoveable property, it was not permissible to try to protect funerary
gardens from seizure by creditors by stipulating that they could not be
mortgaged;’® in tax law, the fiscal authorities granted immunity to the
sepulchre itself, but not to its sumptuary annexes, namely, the porticos
or gardens that were fraudulently passed off as religious places;*! in the
law of funeral expenses, citizens were asked to make provision for the
sepulchres of deceased persons whose relatives had been unable to fulfil
their duty in time, and in return they were given an action for reim-
bursement of the funeral expenses, based on the fiction of a contract
made with the dead person and a debt exigible against their estate.??
However, the sums expended had to be both useful and proportionate
to the social status of the deceased. The cases recognise that the prepa-
ration of the body, the use of ointments, the carrying of the body, its
cremation, the purchase of a plot for the tomb, a sarcophagus, were all
necessary expenses, but no reimbursement could be claimed for the con-
struction of adjacent edifices or porticos. The tomb was strictly defined
as the space actually occupied by the deceased.??

18 Philip, C.J. 3, 44, 9. Despite the stipulations of inalienability which were applied
to the gardens and cenotaph of Alexandria (see J. Bingen, Supplementum Epigraph-
icum Graecum XVIII no. 646; de Visscher, Le droit des tombeaux romains, at p. 197)
the decision of the judge distinguishes quite clearly between the tomb itself and its
sumptuary annexes.

9 Ulpian, D. 18, 1, 22.

20 Hadrian, Gnomon BGU, V, 1, no. 1210 (FIRA I no. 99) § 2 on the right of seizure
of creditors; on conditions against seizure, see the inscriptions in the Graeco-Roman
Museum of Alexandria, Inv. no. 26 528 (PM. Frazer and B. Nicholas (eds.), JRS
(1958), pp. 117-29, L. 5), the commentary of the same authors in JRS (1962), and
that of de Visscher, Le droit des tombeaux romains, at pp. 197-224); see also CIL VI,
3554; 13203; D. 31, 88, 5.

21 Edict of Trajan, Gnomon, § 1, with respect to gardens and other annexes.

22 Ulpian, 10 ed., D. 11, 7, de religiosis et sumptibus funerum et ut funus ducere liceat, 1.

¥ Hadrian, ap. Macer, D. 11, 7, 37, 1.
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Because of the exceptional status accorded to res religiosae (the things
of religious law), which implied a right of inviolability enforceable
against all persons, and a status of inalienability that could even pre-
vent seizure by a creditor or by the fiscal authorities, it was necessary
for the law to confine or circumscribe them by means of fixed criteria.
The rule that ensured this was, quite simply, the requirement that the
deceased should in fact be present in the tomb. Everything turned on
the question of contact and contiguity. The principle was that only that
part of the soil in which the deceased was actually buried could benefit
from a prohibition against profanation,’* and only this particular part
was excluded from market transactions. In order to define the areas
excluded from confiscation, Trajan drew a clear distinction between
tombs proper (ta men mnémata), which were part and parcel of the
sepulchre (tous taphous), and the various installations and (especially)
gardens which surrounded them.?” With reference to the question of
taxation, and specifically inheritance tax, Hadrian defined the tomb as
whatever was ‘constructed to protect the place where a body was laid’.?¢
A third-century commentary on the issue of funeral expenses makes the
same point in more precise terms: ‘a tomb is the place where the body
or bones of a man are buried’. This commentary in turn refers to a yet
more precise definition given by the lawyer Celsus: ‘the place accorded
to the tomb is not religious in its entirety, but only to the extent that a
body is inhumed within it’.?” Each of these definitions emphasises that
it was the body that constituted the tomb.

This arose from the importation into the civil law of inheritance
of the old principle of pontifical law which held that a tomb was not
completely established until the deceased had been committed to the
ground, whether by being buried entire (humatus)?® or by the spreading
of earth over a bone, usually a finger-bone taken from the body before
cremation (in ossa iniecta gleba).2® Well before the time of the Digest, the
pontiffs had established that only a sepulchre which had been covered

2% Ulpian 25 ed. D. 47, 12, de sepulchro wiolato, 3, 2. 3 Gnomon § 1.

26 Macer, libro primo ad legem vicensimam hereditarium D. 11, 7, 37.

27 Ulpian 25 ad edictum D. 11,7, 2, 5.

28 Varro, de lingua latina 5, 23; Virgil, Aen. 9, 215-16; Celsus, ap. Ulpian 25 ad edictum.

% Varro, de lingva latina 5, 23; Cicero, Leg. 2, 57; Festus, pp. 17-18 L.; for urns on the
Appian Way at San Cesario, see CIL VI, 8211. On the practice of os resectum or
exceptum, see E Allara, Le traitement du cadavre et la tombe dans I’Occident romain du

I1éme siecle avant notre ére au II éme siecle de notre ére (sources littéraires), doctoral
thesis, EHESS (Paris, 1994), p. 160.
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with earth was worthy of being called a sepulchrum, and of benefiting
from religious rights (iura religiosa).>® However, although pontifical law
also required a number of rituals (such as rituals of purification, or the
sacrifice of a sow) for the effective constitution’! of a sepulchre, the
civil law was satisfied with the presence of the body in the earth, and
made no reference to the requirements of pontifical law: ‘a plot of land
acquires religious status by virtue of our will to bury a deceased person
in a plot of which we are the owners’, wrote Gaius in about AD 160.>
This simple act was immediately and automatically effective, even if
none of the circumstances which gave it its social or moral meaning
were present, such as, for example, the acceptance of the office of heir:
‘even before he accepts the inheritance, the testamentary heir makes
the plot a religious place by the simple fact of burying the deceased in
i’ In this way, the law simplified, rationalised, and rendered autono-
mous the criteria which defined a locus religiosus, closely confining it
to the area of the sepulchre. A necessary condition became a sufficient
condition. The act of burial gave birth to the tomb, and the sinking of
the sepulchre constituted the locus religiosus. This fact alone impressed
the place with a funerary status that rendered it inviolable, inalienable,
and immune from seizure. Presented in this way, the rule might seem
quite trivial. However, it was something more than an expression of
the fact that a tomb usually contained remains. Much more significant
is the principle that the legal quality of this res depended on its contact
and contiguity with the body that it contained. This insistence on a
real entity, and, what is more, a corporeal entity, might seem surpris-
ing in a legal world in which the order of things was rarely determined
by their concrete nature, things being divine or human, public or pri-
vate, heritable or non-heritable, or even corporeal or incorporeal, not
in their nature but by convention. Although incorporeal things were
defined as those things which could be neither seen nor touched, pos-
session, which seems to be the very acme of tangibility, was considered
to be incorporeal, whereas dominium, which existed only in law, was

30 Cic., Leg. 2, 57; cf. Verrius Flaccus ap. Festus, p. 348 and 350 L.; Marcianus, D. 11,
7, 39; Servius Aen. VI, v. 510.

31 On these rituals, see J. Scheid, ‘Contraria facere: renversements et déplacements dans
les rites funéraires’ (1984) Archeologia e storia antica 117-39; on their role in founding
a locus religiosus, see Cicero, Leg. 2, 57.

32 Gaius 2, 6-7; cf. Marcianus, D. 1, 8, 6, 4. In his exposition of the law of tombs, Cicero
emphasises that pontifical law and civil law had different objects (Leg. 11, 58).

3 See Ulpian, D. 11, 7, 4.
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not. Similarly, servitudes and obligations were classed as incorporeal
things, but powers and capacities were not.’* As regards the things of
divine law, which were sub-divided into the religious and the sacred,
the former, that is sepulchres, had to contain a real presence, whereas
the latter, temples, required only a procedural form. In order for some-
thing to become sacred, it was sufficient to consecrate it to a divin-
ity in which one might well have believed, but which could just as
well have been invented for the purpose, given that any idea or any
invocation would do.*® The sacred was the supreme seat of personified
abstractions and incorporeal ideas, whereas it was quite impossible to
found religious things on an idea, a memory, or a representation of a
deceased.

The fact that res religiosae, the things of religious law, could not exist
without some material substance had one important consequence: bod-
ily remains could neither be represented by a sign nor replaced by a sym-
bol. This proscription of representation or symbolisation reveals the full
significance of the requirement that the body of the deceased should
actually be present. Roman lawyers distinguished what they were doing
from the more idealistic or abstract tradition that they attributed to
the Greeks. The pretext for this attribution was the Greek word keno-
taphion, meaning ‘empty tomb’. For the Roman lawyers, an empty tomb
could not be called a sepulchrum, which was the Latin equivalent of
taphios. For them, this sort of container without contents would have
been only a ‘monument’ or monumentum, meaning something like a
memorial (un lieu de mémoire). This much is clear from the following
passage of a didactic work of the second century:

Monument in its generic sense means something revealed and transmit-
ted to posterity in memory [monumentum generaliter res est memoriae causa
in posterum prodital: it becomes a tomb when it encloses a body or the
remains of a body [in qua si corpus vel reliquiae inferuntur, fiet sepulchrum];

3% On the incorporeality of possession, see Aelius Gallus, ap. Festus, p. 260 L.; no
inventory of res incorporales includes dominium (whereas the usucapio which con-
ferred dominium is included, see Cic. Top. 27). The absence of powers from the list of
incorporeal things might be explained by the idea that unlike servitudes, usufructuary
rights, debts, or rights of succession, they were not inheritance goods. Nevertheless,
wardship, which was a form of power, was incorporeal, as were gens and agnation
(Cic. Top. 27, 29).

See E. Bickermann, ‘Consecratio’ in Le culte des souverains dans I’Empire romain,
Entretiens Fond. Hardt, IX (Geneva, 1973), and E Dupont, Le corps des dieux: le
temps de la réflexion (Paris, 1986), p. 234.
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but if it contains no such thing, it is built only to preserve a memory,
and is what the Greeks call a cenotaph [erit monumentum memoriae causa
factum, quod Graeci kinotaphion appellant].*®

In the same vein, Ulpian distinguishes the sepulchrum, in which the
body or bones of a dead person are buried, from the monumentum, which
exists only to preserve their memory (memoriae servanda gratia).>” Mem-
ory could manage with emptiness, but a tomb could not.

This clarification is all the more significant given that in everyday
language monumentum was usually understood to mean something like
areal tomb. Indeed, many inscriptions described the edifice upon which
they were written as, alternatively, ‘the monument or the tomb’ (mon-
umentum sive sepulchrum), the object undoubtedly being to distinguish
the phases which preceded and followed the burial of the deceased, the
phrase itself being equivalent to those formulae which indicated that
the monument had been ordered before the sepulchre.’® On the other
hand, the general, non-technical, meaning of monumentum is invoked
by the tens of thousands of inscriptions which do not make the distinc-
tion: hoc monumentum (with a clause specifying that it was barred to
heirs, or to the heirs of the heir, or, on the contrary, that it was open
to them, or even open only to them, and so on . . .). More important,
social practices usually associated memory with tombs. In epitaphs from
the imperial period, nothing was more common than a dedication to
the memoria or the memoria aeterna of the deceased, so much so that
memoria came to mean the tomb itself, as in the sign M(e)M(oriam)
F(ecit), or even M(emoriam) F(ecit), which was interchangeable with
M (onumentum) F(ecit). This was the form of memory that was preserved
by perpetual foundations. It was also that which was displayed in sump-
tuary sepulchral complexes which celebrated the triumph of memory
over time. Consider, for example, the cella memoriae which were com-
missioned for the vast sepulchral complex of a member of the Lingon
family at the beginning of the second century,® or, of course, the won-
drous tomb commissioned by Trimalcio, which had at its centre a clock
that was designed to show passers-by that the passage of time was inca-
pable of effacing the inscription of his name in stone.*

36 Florentinus, 7 Institutionum, D. 11, 7, 42. 37 Ulpian. 25 ed. D. 11, 7, 2, 6.

38 Monumentum sive sepulchrum: Kaser, ‘Zum rémischen Grabrecht’ at p. 31; on dedica-
tion sub ascia see P. Veyne.

3% G. Drioux, Les Lingons: textes et inscriptions antiques (Paris, 1934) no. 34.

40 Petronius, Sat. 71, 11.
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In this sense monumenta were ordinarily conceived and understood
as ‘signs’ — as signs of memory — following the model of the Greek
mnémeion.*! But this idealised representation corresponded to repre-
sentations, values, and objectives other than those of which the law
gives precise evidence. In the orthodox learning of the pontiffs and the
lawyers, the point was precisely that a tomb could not be reduced to
sign; it could not be understood in terms of the Greeks’ sema, because
in this case the sign contained its own referent. Of course, cenotaphs
were familiar in western Rome. For example, in 45 BC Cicero built a
sanctuary for the divine glory of his daughter Tullia.*? In AD 14, the
ashes of Augustus were enclosed in his dynastic tomb, but heroa were
erected more or less everywhere in Rome and the municipalities, as
evidence of his divinisation.® A great general, especially if he was of
princely birth, would be brought back to Rome in great pomp and cer-
emony, but would also have been honoured by a funeral monument in
the province in which he had served with distinction. Such was the case
of Tiberius’ brother, Drusus, to whom the senate granted an ‘honorary
tomb’ in Gaul, using an official formula which in Latin did not suggest
the impossible concept of an empty tomb, which is how Cassius Dio
translates it.** In some circumstances, less distinguished soldiers might
be honoured in this way. The funeral dedication of a centurion who fell
during the rout of Varus in Germany expressed the hope that his bones
might be brought to his tomb at some later time.*> A deceased who was
buried outside his own city would also have been given a monument
inside the city, it being made clear that his true sepulchre was else-
where.*® Only in the Hellenistic literature does one eventually find the
paradoxical figure of the ‘empty tomb’ (tumulus inanis). In the Aeneid,
Andromachus dedicates such a tomb to the gods of Hector, Aeneas

# Hence Isidore’s etymology: ‘eo quod mentem moneat ad defuncti memoriam, . . . monu-
menta itaque et memoriae pro mentis admonitione dictae’, which uses a mode representa-
tion which was common in the Roman world (see for example CIL XII, 3619, Arles:
hoc monumentum mausoleumque monimentorum causa paratum). See also H. Lavagne,
‘Le tombeau, mémoire du mort’ in E Hinard (ed.), Le mort, les morts et I'au dela dans
le monde romain (Caen, 1987).

# Cic. Att. 12, 35.  Dio 56, 46, 3.

# Suetonius, Claudius 1, Dio 55, 2, 3, kenotaphion.

5 ILS 2244; see Answahlkatalog des Rheinisches Landesmuseums (Bonn, 1963), p. 34.

# See, e.g., CIL 11, 379: D. M. M. Iul. Serano in itinere ur(bano) defuncto et sepulto;
Coelia Romula mater filio piissimo et collegium salutare f(aciendum) c(uraverunt); VIII,
15930: D.M.M. Antonius, D. f(ilius), Turbo Roma defunctus, in mausoleo suo sepultus
at Vaticanum.
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dedicates another to the gods of Deiphobe, and a third to Palinurus.*’

One jurist of the third century did indeed believe that these references
in Virgil confirmed the religious nature of such an edifice, but another
lawyer had previously invoked an explicit rescript by Marcus Aurelius
and Lucius Verus which had the opposite meaning.*®

In Rome funeral images were conceived to be an integral part of the
body. Florence Dupont has shown how the Latin imago differed from
the Greek icon: it was not at all metaphorical, but was bound to the
body by a metonymic relation of part to whole. Imagines were originally
waxen masks made from imprints, forms that were entirely contiguous
to the faces from which they were taken,* so that the initial form and
its destination were separated by an infinite series of equivalences with
no depreciation, much like the relation between a seal and its imprint.>°
[t should be noted that the meaning of the term forma was entirely con-
sistent with this. Form also implies a process of placing in contact, in
which the convex and the concave compose a singular unity of object
and concept.’! It is clear that in such a culture funerals of an image
would not have been considered contrary to the stipulation of pontifical
and civil law that a real body be present. The ritual was addressed not to
the representation of an absent body but to its visible trace, its external
envelope. Pontifical law prescribed that earth should be thrown either
on the corpse or ‘the body of the absent person’. The expression absen-
tium corpora is peculiar. It does not mean that the body was absent, but
rather that what was present was indeed the body of an absent per-
son: as though this body had become its double. Therefore, the object
of funerals of an image was not a simulacrum, but, in a manoeuvre that
seems strange to us, the absence of the deceased was conjugated with the
presence of his body, a procedure that is entirely incompatible with any

7 Aen. 111, v. 304 (cf. Servius ad loc.: ad tumulum id est cenotaphion); VI, v. 325, 505.;
VI, v. 380.

8 Marcianus, 3 institutionum D. 1, 8, 6, 5: ‘Cenotaphium quoque magis placet locum esse
religiosum, sicut testis in ea re est Vergilius’; Ulpian, 25 ad edictum, eod. loc. 7: ‘but the
divine brothers have issued a rescript stating the contrary’; the rescript itself is found
atD. 11, 7, 6, 1: ‘So long as a monument is pure, it can neither be sold nor given as
a gift; if it is a cenotaph, it can also be sold, because a rescript by the divine brothers
establishes that it is not religious’.

# See E Dupont, Le corps des dieux: le temps de la réflexion (Paris, 1986), pp. 231-52,
and pp. 167-72.

50 E Dupont, Le corps des dieux, at p. 242.

51 D. Conso, Forma, doctoral thesis (Paris, 1994).
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notion of symbolisation or representation.’> The same pontifical law
recognised two modes of burial: legal (legitima) burial, which applied
to the body itself, and ‘imaginal’ (imaginaria) burial, which applied to
an imago. The essential distinction is not between body and image, but
between an empty tomb (sepultura inanis) and a full tomb (sepultura
plena). A full tomb, that is to say a genuine sepulchre, could contain
either a body or a wax moulding.”?

THE BODY IN ITS ENTIRETY

The remains upon which a sepulchre was built were necessarily those of
a whole body, or what remained once a whole body had been reduced by
cremation or burial, even though in exceptional cases what was buried
might have been the body’s image. A single tomb might well accommo-
date a number of dead persons, there being a number of sepulchres and
several bodies juxtaposed or mingled in a single family, a corporation,
or even single funerary body, if the ashes from many pyres were gath-
ered together.’* On the other hand, a single body could not be divided
between several tombs nor could it confer a religious status on a number
of different places. In the time of Severus, this rule was forcefully stated
by the jurist Paul:

A body that is buried in various places does not constitute those places as
loci religiosi, because a single deceased cannot create a number of tombs:
according to me, the true locus religiosus is the place where the principal
part is buried, that is to say the head, from which an image is taken.>®

The Roman anthropology of the body is entirely summarised in this
response: the body is an entity that guarantees the head, from which
the impress used to make the imagines was taken. Cases concerning sev-
ered heads were occasions to declare expressly a principle of integrity
that was presupposed by law: the lawyers envisaged the burial or cre-
mation of a man, a deceased, or a body, in their entirety. Expressions
such as ‘the body or its remains’, or ‘the body and its bones’, referred
to an undivided entity. Reliquiae, ossa, and cineres were the remains of a

5 Servius, Aen. VI, 366. 53 Servius, Aen. VI, 325.

5% For the latter proposition, see the example of the mixing of two bodies into a single
pile of ashes given in Carmina Latina Epigraphica no. 2167. Those killed in battle
were often burned on a single pyre: see Livy 27, 2, 9; cf. the image of a single pyre
for those conquered at Pharsalus, Lucan, Phars. VII, v. 804-5.

> See Paul 3 quaestionum, D. 11, 7, 44.
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whole body, not of one its parts. The legal texts and inscriptions show
that remains, bones, or ashes were taken to stand for the body as a single
entity.’® From this perspective, one might say that the law gave norma-
tive form to a principle which was, according to the historiographical
and literary sources, a constant practice in the pre-Christian Roman
world: a religious place could be established only if it held either an
entire body, or the head, the part which represented the whole. When-
ever they wished to deprive their enemies or victims of a tomb, Roman
‘head hunters’ carried the spirit of vengeance to its extreme by ampu-
tating the head from the body, thereby removing its principal element
(son chef), its unifying principle.”” When the decapitated body of Perti-
nax was discovered in a corner of the Palace, the burial of the body had
to await the return of the head, which was being paraded through the
city.”® This was the same Pertinax who, in AD 210, had allowed rela-
tives of the victims of Commodus to exhume the decapitated remains of
their kin: they had then to match heads to trunks before burying them
in family tombs.’” This fact is consistent with Ulpian’s observation con-
cerning the corpses of those who had been condemned to death: it was
customary to return to relatives the ‘corpora’ of those who had been

decapitated and the ‘ashes and bones’ of those who had been burned at
the stake.®°

BODY AND CORPSE

It is significant that whatever was actually placed in the earth, whether
corpse, bones, or ashes, was quite commonly called a ‘body’. Indeed,
even before burial, remains were recognised as bodies rather than
corpses,’! notably on the field of battle where the objective was to grant
the body a tomb.®? Bodies, not corpses, were carried back to camp or
R 63 d or buried in wh 1 hey h d
to Rome,”” or cremated or buried in whatever place they happened to

% For these references, see, repectively: D. 11, 7,37; D. 11, 7,2; D. 47,12, 7; D. 11, 7,
42; CIL VI, 6502; CIL IX, 2052; CIL 111, 6384; CIL X, 5429; D. 11, 7, 44.

57 On this question, see the essential study by J.L. Voisin, Les Romains, chasseurs de
tétes’ in Du chatiment dans la cité: supplices corporels et peine de mort dans le monde
antique (Ecole Frangaise de Rome, Rome, 1984, pp. 241-93.

58 SHA, Helvius Pertinax 14, 8-9. % Dio 73, 5. ©D. 48,24, 1.

61 There are numerous references in E Allara, Le traitement du cadavre, at p. 49 et seq.

2 See Livy 22, 7, 5; 27, 28, 1. On the soldiers’ practice of carrying a tablet engraved
with their name, see Justin, Hist. Phil. 3, 5, 11.

& Livy 3, 43, 6; 8, 39, 14; Cornelius Nepos, Pausanias 4, 5, 5. Suetonius, Aug. 100,

on the return of Augustus’ remains to Rome; Tac., An. 3, 5, 1, on the return of the
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be, even though what was actually discovered in such cases was first
and foremost a corpse, restored to the status of a body by the funeral
ceremony that was accorded to it.** What was interred was always a
body, this theme being consistent with the fundamental rule of funeral
law that the legal integrity of the tomb was guaranteed by integrity
of the body.%> The statutes relating to tombs, including their various
amendments, make no reference to corpses, acknowledging only bodies
(in addition to bones and ashes).®® Inscriptions quite commonly refer
to bodily remains as ‘ashes’, ‘collected ashes’ (favilae), ‘bones’, or ‘body’.
It might be thought that these formulations refer to the two rites of
burial and cremation, both of which were recognised by the Roman
world from the second century BC to third century AD. Occasionally
in an inscription the deceased person himself would recall his transi-
tion from body to ashes, or would state that the collected handful of
ashes contained both his own and those of a cherished companion who
had shared his funeral pyre, or that his body as it lay in the sarcopha-
gus was now but bones.®’ Similarly, any allusion to the act of gathering
ashes (componere cineres) obviously suggests that the body had been cre-
mated.%® Each of these situations could be provided for the founder,
by means of an exhaustive enumeration which revealed the various
kinds of remains that could be placed in a tomb: corpus aut ossa aut
cineres.®” But these formulae do not necessarily give a precise account
of actual funeral practices. The terms used to identify the deceased

remains of Drusus the Elder, etc. In these contexts, Greek historians of Rome used
the term soma, and never nekron: hence, Dio 54, 28, 3 (Agrippa); 55, 12, 1 (Lucius
and Gaius Caesar); 56, 31, 2 and 34, 1 (Augustus; cf. Suetonius, Aug. 100, corpus).
Having been gathered up and cremated by Cordus, Pompey’s body was restored to
the condition of a body (Phars. 6, 626), although it lacked a head, which was later
added to the remains; in Seneca, Benef. 5, 20, 4, a body lying in the desert became a
body as soon as it was buried.

There are a number of literary references in E Allara, Le traitement du cadavre, at
p. 56 et seq.

See, e.g., CIL VI, 10240: locum ponendi corporis; XII, 389: in hoc monumento corpus
inferri licebit; 20863: corporibus tralatis; IX, 984: in quem induxi sarcophagum, in quem
receptus (sic) fuerit corpus meum; 111, 15016: avorum suorum corpora, etc.

CIL IX 2042, Bénévent: reliquit in cineres corpus; CIL IX 5140: hi duo conventi uno
lectui compositi una favilla iacent; CIL 111, 6384: fletus vestros prima favilla bibit/corpus
habet cineres; CIL IX, 984, Compsae: sarcophagum in quem dum receptus fuerit corpum
meum, numquam ullo liceat accedere neque aperire neque vexare ossa mea.

CIL VI, 6502; IX, 5140.

There were various possible forms: Ostia, CIL XIV, 166: neque corpus neque ossa; for
all the forms, see Rome, CIL VI 22915: aligenum corpus aut ossa aut cineres; cf. the
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were not necessarily a function of the rites to which they corresponded.
‘Body’, ‘bones’, ‘ashes’, were only metonymic modes of expression. On
occasion, an urn might contain a body, or a sarcophagus ashes, so that
the ‘ashes’ were a body, and the ‘body’ the ashes recovered from the
funeral pyre. Similarly, clauses excluding strangers from the tomb usu-
ally referred to bodies, there being no indication as to whether these
were bones, ashes, or corpses.”” The term ‘bones’ was just as abstract,
and could refer as much to the remains of cremation as to what was left
of a body that had decomposed in a sarcophagus or in the earth. There-
fore, epitaphs drawing the attention of passers-by to the presence of a
body, bones, or ashes, should not be taken literally. They referred not
to the condition of the deceased at the moment of burial, and certainly
not to their present condition (and, as we shall see, they did not invoke
their probable state, that of a corpse). They simply made use of the
commonplace terms for deceased persons. Bodies, bones, and ashes —
vestiges accompanied by a hollow name’! — were just the expressions
commonly used to indicate the presence of human remains whose pre-
cise form was unknown. Similarly, the asyndetic phrase corpus ossave,
which was common in legal texts, did not imply a descriptive analysis. It
simply referred to the remains of the deceased, which were euphemisti-
cally referred to as the bodily entity which guaranteed the very exis-
tence of the tomb.”?

This representation located the body at the opposite extreme from
the corpse. Bodies, not corpses, were buried in religious places, whether
or not those bodies had been reduced to ashes. In relation to the tomb,
a body figured as a cadaver only when its presence was forbidden. This
designation had less to do with the physical condition of the body
than with the ritual or legal circumstances which warranted that it
be described as such. Hence, although the deceased person who was
exposed to view in the course of a funeral ceremony was indeed a body,
in the eyes of the Pontifex Maximus, who was forbidden to see it, the

inscription of a will from Gaul copied on to a folio which is in the museum of Basel
(tenth century), FIRA I no. 49, in which the prohibition on introducing the body
of a stranger enumerated all the possible modes of cremation, burial, or deposit of
either a body or its remains: I, 1. 20—1: combustus sepultusve confossusve conditusve
consitusve; and 11, 1. 1-3: combustus soffossusve.

0 See, e.g., Rome, CIL VI, 13152; 10284; 27627; for Dalmatia, see CIL 111, 15016.

" Thus CIL IX 2042: nomen nudum vanumque reliquit in cineres corpus; CIL VI, 12087:
corpus habet tellus et saxum nomen inane; CIL 111, 3247: terra tenet corpus, nomen lapis.

2 Ulpian, D. 11,7, 2,5;D. 11, 7,8; D. 47, 12, 11.
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body became a corpse. In 12 BC, Augustus, in delivering the funeral
eulogy for Agrippa, had to ensure that the nekron was veiled, and he
had to do the same thing the following year for the funeral of his sister
Octavia. In AD 14, Tiberius, who was then a pontiff, had to seek abso-
lution for the act of touching the corpse of Augustus, and in AD 23,
when he had become Pontifex Maximus, he had to have a veil placed
before the ‘corpse’ of his son Drusus, whose eulogy he pronounced.”
Therefore, the designation of the deceased as a ‘corpse’ was based not
on some sort of natural necessity, but was closely associated with spe-
cific ritual and legal contexts. In particular, the texts use the term corpse
for those bodies which had no tomb. A gloss by pseudo-Servius says so
quite explicitly: ‘we call them corpses because they lack a tomb’. Sim-
ilarly, Isidore observes that a body ‘is a corpse when it lies without a
tomb . . . to entomb is to bury a body’.’* It is not particularly signif-
icant that the etymologies drawn up to support these definitions are
so obviously wrong when they derive corpse from the verb cadere (to
fall), which was supposed to connote either bodies thrown into a ditch,
or limp bodies, which collapse of their own accord when they are left
without support, or from careo, meaning to lack (a tomb).” What is
essential is the distinction between ‘corpses’, which lack a tomb, and
‘bodies’ which were placed in the earth, which were treated in accor-
dance with the rules of pontifical law, and which had the capacity to
confer a civil law status upon the ground in which they were buried. A
close study of the literary sources has shown that this distinction was
generally observed by Latin authors of the classical period.”® Cadavera
were left to their fate, excluded from any kind of ritual and any kind
of legal organisation: they were neither reduced to ashes on a pyre, nor
reduced to bones beneath a tombstone, and, above all, they were never
inscribed in a religious place.

 On the prohibitions which applied to pontiffs see Servius, Aen. 6, 176, and, more
generally J. Scheid, Le délit religieux (Rome, 1981), p. 135. On the eulogies delivered
by Augustus and Tiberius and the presence of the ‘body’, corpus or soma, whose char-
acter as a corpse is hidden from them, see Dio 54, 28, 3; 35, 4; Seneca, Consolatio
ad Marciam 15, 3 (cf. A. Fraschetti, Rome et le Prince (Paris, 1994), p. 300). On the
absolution of Tiberius after he had touched and accompanied the body of Augustus,
see Dio 56, 31, 3.

™ Ps. Servius, Aen. 11, 143; Isidore, Ety. XI, 2, 34=5; cf. Cyprian, Epist. 40, 1.

5 Isidore, Ety. XI, 2, 34-5: cadaver a cadendo, quia iam stare non potest; Ps. Servius, Aen.
11, 143: sive proici iubebantur, a cadendo, sive quod sepultura carebant cadavera dicta.

" E Allara, Le traitement du cadavre, at p. 66.
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Certainly, in pagan literature of the classical period, the corpse had
not yet become the object of a general reflection on life and death, or
on the corruption of the flesh and the body, themes which were quite
obsessively developed by certain religious fathers of the fourth and fifth
centuries.”” The only representation that was consistent with a sepul-
chre was that of a body already reduced ad ossa, fixed in the condition of
durable remains. Only in those exceptional and irregular cases in which
the deceased had no tomb were there references to the transformation
of the body outside the tomb. In such cases, writers evoked the stench
of the body, the processes of putrefaction and liquefaction, the horror of
bones slipping free of tendons to which they were only loosely attached,
or to the desiccation of the marrow, these being symptoms not of death
itself but of an abandoned body, left without a tomb.” Only in these
criminal circumstances were corpses seen to give themselves their own
fate, autonomously, as it were, gradually reaching the condition of being
ad ossa.” And these representations of a process which religious and
legal norms ensured to be systematically obscured in the tomb occu-
pied only a marginal position, at some remove from the tomb and the
funerary institution, abandoned to nature and to a time that was unin-
stituted (un temps non maitrisé).&

As soon as it was placed in the earth, and whatever its real state of
decomposition and putrefaction (assuming, of course, that it had not
been incinerated), the body of the deceased was supposed to have been
already reduced to its ultimate state of bones or ashes, and in refer-
ring to it as such the epitaphs merely anticipate the changes worked by
time, which necessarily precede this ultimate reduction. This passage
or transition is never suggested by funeral inscriptions, and certainly
not by the legal texts. If this fiction that the body was immediately
reduced to a fixed form is linked to the rule of pontifical and civil law
that the integrity of the tomb (which was itself an immutable entity)
depended on the integrity of the body that it contained, it becomes
clear that the impression of permanence that was produced by Roman
sepulchral law, by means of its norms of inviolability, inalienability, and

7 See, e.g., M. Mathieu, ‘Horreur du cadavre et philosophie dans le monde romain: le
cas de la patristique grecque au [Véme siécle’ in FE Hinard (ed.), La mort, les morts et
l'au dela dans le monde romain (Caen, 1987), pp. 311-20.

8 Hence Varro, L.L. 5, 25 (cf. Lucretius, nat . . rer. 6, 1154-5); Lucretius 3, 173; Lucan,
Phars. 11, v. 166, VI, v. 88 and v. 538. See also Ovid, Ibis, v. 330-8 and Petronius, Sat.
134.

" Phars. VII, vv. 811 and 841. 80 Phars. 11, 166 and Petronius, Sat. 115.
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imprescriptibility, was attached to the figure of a bodily entity which
was immune to the depradations of time. This mode fashioned a corre-
spondence between the imperative of totality, which characterised the
Roman model of the corpus, understood as a physical or social entity,
and the imperative of perpetuity, which was effected by the institution
of the sepulchrum. For our purposes, the essential point is that a scheme
concerning time, an institution that was developed under the rubric
of perpetuity — namely, the perpetual funerary designation of certain
places and certain goods — was wrapped around the ultimate residue of
a corporeal thing. Therefore, the Roman law of tombs invites one to
reflect on the articulation of time and corporeality, and in particular
the conjoining of an abstract institutional order (the permanent grant
of those goods that were included in the legal category of res religiosa)
and the presence of a concrete body.

THE VIOLATION OF THE TOMB (VIOLATIO
SEPULCRI)

The entombed body should be seen as an essential guarantor of the per-
manence of the tomb. The law constructed a proprietary regime, that
regime was founded on the tomb, and tombs in turn required the pres-
ence of remains. [t is important to emphasise the highly material or con-
crete nature of what was apprehended through the institutional order
of res religiosae, which dealt only with objects, materials, and remains.
Places and things to which imprescriptible status was attributed were
attached to the ashes and bones of the dead, to their corporeal remains —
reliquiae — rather than to their memory or their name. In contemporary
terms, these would be foundations or trusts. The jurisprudence relating
to the violation of tombs elaborated the basic principle that it was the
tomb, rather than the body it contained, that benefited from religious
status. The designation res religiosae applied to the tomb, the super-
structure built upon it, and the ground which supported it. Nowhere
is it argued, or even suggested, that this designation could be applied
to the remains themselves, even though their presence was essential to
the legal status of the tomb. The rules promulgated by praetorian edict
focused on the container without mentioning its contents: ‘Against
whosoever is accused of having wrongfully violated a tomb, I shall grant
a legal action by means of a formula setting out the facts’.8! The exegesis

81 Ulpian, 25 ed. D. 47, 12, 3.
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and commentary on this rule, and the imperial legislation to which they
later gave rise, made no reference to bodies, but encompassed every-
thing that was built around them, and which, as certain texts put it,
furnished the place.®? To violate a tomb was to infringe upon the things
dedicated to a religious cult of the dead.®’ In some extreme cases tombs
were used as dwellings.®* Usually, however, the violation consisted in an
alteration to the monument, which was defined as anything built above
the religious place — the place of the tomb — and into the air above it,
according to the principle that ownership of the ground carried with it
ownership of upper levels. Were one to refer to the commentaries and
laws to draw up an inventory of the constituent elements of the tomb as
an inviolable space, it would soon become clear that what was at issue
was simply the alteration or removal of the stones and marbles used to
construct the tomb, of statues and columns, or of ornaments wrenched
from the tomb and used in the construction of other edifices.®® Occa-
sionally, it could go as far as the theft of ossuaries, the ultimate recipients
of the reliquiae.8° But the reliquiae themselves are never mentioned. The
very thing that was essential to constitution of res religiosae is absent
from this inventory of what counted as res religiosae: namely, the bodily
remains of the deceased.

Although sepulchral clauses might threaten fines or invoke all sorts
of curses against kin or strangers who went so far as to open the sarcoph-
agus and disturb the bones it contained,’” no legal provision included
the profanation of bodies among the acts that might be prosecuted as

82 Hadrian, ap. D. 11, 7, 37, 1. 8 Gordian, C.J. 9, 19, 1, a. 240.

8% Lenel, Edictum Perpetum (3rd edn), § 92 p. 228 = Ulpian, D. 47, 10, 3. On the use
of tombs as dwelling places, see D. 47, 10, 3, 6 and 11; Sententia Pauli 1, 21, 12;
cf. Lucan, Phars. VI, v. 512.

8 See Cicero, Phil. 9, 14. In the imperial edict referred to in an inscription from the

Froehner collection in Paris, called the Nazareth inscription and dated somewhere

between Augustus and the middle of the first century AD (E Cumont (1930) 163

Rewvue Historique 241; F. de Visscher (1953), RIDA 285; L. Robert (1954) Bulletin

Epigraphique 248), the founder of a tomb recalls the prohibition against knocking

tombs over, or displacing its stones and columns. cf. Ulpian, 18 ed. D. 47, 12, 2. See

Sentent. Pauli 1, 21, 5 on the violation of a tomb to remove an object. See Constan-

tine, C.J. 9, 19, 2 on the incorporation of pieces taken from a tomb into a town or

country house, and Constantine, C.J. 9, 19, at 2, a. 340, a. 349, 3, a. 356, and 4, a.

356. See also Julian, C. Th. 9, 17, 5, a. 360.

Celsus, ap. Ulp. D. 47, 12, 2.

These provisions ensured that a tomb was reserved for the use of a family or even a

single person (G. Giorgi, Le multe sepolcrali (Bologne, 1910); de Visscher, Le droit des

tombeaux romains, at p. 112 et seq.; A. Rossi, ‘Ricerche sulle multe sepolcrali romane’

8
8
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a violatio sepulchri. In fact, the body was protected only indirectly, by
means of a ‘thing’ that both contained it and substituted for it. This was
true also of bodies awaiting their tomb. Before and after being placed
in the tomb, bodies were never protected directly or as such. The law
ensured only that the funeral would take place without disruption, guar-
anteeing the relay between the vulnerable body and the sanctified place
that it guaranteed. It was in precisely these terms that a law against pub-
lic violence introduced by Augustus condemned the various methods
used to obstruct funeral rites. However, the law did not prohibit vio-
lence against the deceased ‘in person’: the various offences listed by the
lex Tulia de vi do not include the mutilation of corpses or the disman-
tling of bodies, despite the fact that such excesses were among the most
widely condemned of the forms of civil violence which existed in Rome
from the time of the proscriptions and the wars between rival factions.
The law did not refer to offences against the bodies of deceased per-
sons, but only to disruptions of the rite of burial, the funus which was
concluded by interment of the body: the text says simply ‘preventing
the burial of the deceased, disrupting and interrupting the funeral’.%® A
third-century commentator clarifies the link between this crime and the
profanation of a sepulchre. The offence defined by the lex Iulia, that of
threatening the existence of a sepulchre, is related to the violatio sepul-
chri, which attacks the tomb itself: “The lex Iulia on public violence is
associated with the crime of violating a sepulchre, as regards the part
of that law aimed at those who obstruct the funeral or the burial of a
deceased. For he who violates a tomb thereby prevents the deceased
from being buried in it’. The analogy was based on the injury done to
the tomb rather than the profaning of the corpse.’

The same principle informed an edict by which Septimius Severus
authorised the transfer of the deceased from a provisional resting place
to their final home. This presupposed that in exceptional cases remains

(1975) Riv. Stor. dell' Ant. 111). Usually, they made no allusion to the prohibition
against touching the deceased themselves; they prohibited the intrusion of any for-
eign body (there are numerous examples in FIRA III, no. 83) by invoking the termi-
nology of wviolatio sepulchri (see, e.g., CIL III, 2632; VI, 17319; 24799; X1V, 1153;
1972, etc.). However, some clauses referred to disturbing or profaning the bones
themselves, as in CIL VI 36467 = ILS 8184 and CIL IX 9845 = ILS 8237.

8 Marcianus, D. 48, 6, 5 pr.

8 Macer, D. 47, 12, 8; cf. de Visscher, Le droit des tombeaux romains, p. 153, according
to whom this text is evidence that the lex Iulia included a crime of harming a body
by exhuming it. See also Ulpian, lib. 9 de omnibus tribunalibus, D. 11, 7, 38.
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might be exhumed, but beyond that it presupposed that the transfer
should not be obstructed by some violent act: “The edict of Severus the
divine provides that bodies that have not yet been delivered to their
perpetual sepulchre can be transported. It is forbidden to detain or mis-
treat bodies, or to prevent them from being transported through the ter-
ritory of cities’.”® This is also how one might understand the frequently
invoked prohibition against the theft or concealment of corpses, a prac-
tice that is usually attributed to religious belief, whether the long-
standing tradition of necromancy or the later cult of relics, which was
targeted by laws of the second half of the fourth century.”! But corpses
could have more prosaic uses, as is suggested by the fact that Augustus’
law against public violence joined a prohibition against the disruption
of funerals with one against the use of threats to force recognition of a
debt.”? A law of the late imperial period offers a glimpse of the issue.
Creditors, real or pretended, appropriated the bodies of the deceased so
as to compel their heirs to admit liability and grant a security. Indeed,
bodies were sometimes seized, or threatened with seizure, as liens at the
very gates of their tomb.”> Clearly, this was not the profanation of a
body but the disruption of the process of burial. To steal a body was to
prevent its burial, which was why that offence was usually prosecuted
under Augustus’ law.”* A rescript of Septimius Severus which covered
the provinces banned the theft of corpses, especially when it was per-
petrated by armed bands.”

By extension, violence directed against the tomb also included vio-
lence directed not against the deceased themselves but against the
funeral cortege bearing them to the pyre or to the grave. It is important
to note the essential continuity of the transition from death to funeral,
and from funeral to tomb. The funeral was a procession that could not
be disrupted, and the sepulchre was a place made inviolable in perpetu-
ity. Penal law and praetorian edict thereby complemented one another

Y D.47,12,3,4. 1 C.Th.IX, 17,4, a. 353;1X, 7,5, a. 363 and IX, 17, 7, a. 386.

2 D.48,7,5pr. 9 See Justin to Theodotus, a. 526, C.J. 9, 19, 6.

% In the Sententiae Pauli, V, 26, 3, funus diripere becomes funus eripere, which means
that funus should be understood in the sense of body, while retaining its ritual mean-
ing, because the question was also one of funus turbare: ‘funerari sepelivive aliquem
prohibuerit, funusve eripuerit, turbaverit (where the funeral or burial of a deceased had
been impeded, or where a body had been stolen or a funeral disrupted)’. In the version
of the lex Iulia given by Marcianus in the Digest nothing prevents us from translating
funus as ‘body’, as in the expression funus diripere distrahere, which accordingly refers
to the theft of a body.

% Septimius Severus, ap. Ulpian, D. 47, 12, 3, 7.
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by organising a transitory process and a permanent state. They ensured
the continuity of the transition from death to tomb, from one body (cor-
pus) to another, in order to avoid any disruption that might extinguish
the institutional order. Once buried (humatus) the body became one
with the tomb, which was thereby constituted as a religious place, so
effectively that what was rendered inviolable from that moment on was
the space that received this designation rather than the reliquiae that
it contained. It is important to emphasise once more that the found-
ing of a locus religiosus depended upon the inscription of a corporeal
thing, and, more especially, that supremely corporeal thing that was the
body (‘ce corporel par excellence qu'est le corps’). It will be recalled that
this was the condition that distinguished the religious from the sacred,
the latter being quite consistent with emptiness. A sacred place was
simply a place that had been consecrated. This required nothing more
than a verbal dedication to a god who may well have been invented
expressly for the occasion; that is, a speech act sufficed to create a
god, transfer property, and preserve the property from commodification.
Religious status, by contrast, was built on the body. For pontifical law,
this was a necessary condition, and for the civil law it was a necessary
and sufficient condition. How, then, was the question of exhumation

addressed?

EXHUMATION AS THE SUPPRESSION OF A
LOCUS RELIGIOSUS

Many texts suggest that upon being exhumed a body immediately
became a corpse. This belief was deeply lodged in Roman culture.”® It
was most clearly expressed in the fourth century in legislation aimed at
the exhumation of martyrs, a practice that was vigorously denounced
on the basis that it allowed the places inhabited by the living to be
invaded by corpses. Buildings were polluted by the use of stones taken
from occupied tombs, the eyes of men were polluted by the sight of
exhumed corpses being transported before large crowds, and the world
itself was nothing more than an accumulation of corpses, skulls, and

% In the tradition of Roman culture, whatever was placed in the tomb was a body, and
whatever was removed was a corpse (Ovid, Ibis v. 166-8; Lucan, Phars. 6, v. 531-2;
Pliny, N.H. 7, 187, eruto C. Mari cadavere). When in 473 or 474 Sidonius Apollinaris
visited an abandoned cemetery in Gaul, which was strewn with bones, he saw only
fragments of insepulti: Ep. 3, 2, 1.
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bones gathered from their sepulchres.”? Yet, what is important here
is not the horror of corpses or of the pollution they generated, these
themes being quite fully discussed in histories of Roman religion. In
the register of the institution, which should be distinguished from the
order of beliefs, the exhumation of bodies and their transformation
into corpses had the immediate effect of extinguishing a religious place
by removing its essential condition of existence. The sepulchre took
the place of the body, but only on condition that the body remained
attached to it. Once exhumed, the body no longer served as the guar-
antee that was essential to the existence of a tomb. A tomb that had
been violated to the point of being emptied lost its status as a res reli-
giosus. That was why removal of a body from the tomb was not treated
as a violatio sepulchri: the tomb no longer had anything to protect. This
fact is evidenced by the regime of licences for the restoration of funeral
monuments, which were granted subject to the condition that the body
was left undisturbed: ‘The deterioration of a tomb is prohibited, but it
is permissible to repair a damaged and ruined monument, so long as the
body is left untouched’.”® This sort of disturbance would entail exposing
the bones so that the ‘body’ lapsed into the condition of a ‘corpse’ — an
impure corpse, but one that was quite unable to maintain the religious
status of the tomb. To penetrate the heart of the tomb would not be to
restore it, but to destroy it.

Some municipal charters imposed upon magistrates a duty to remove
any bodies that had been illegally interred in their town, but at the
same time it required that they perform an expiation.”” One might
say that this was because of the pollution caused by the corpses that
had been so brusquely uprooted. But it was above all because this act
had of itself deactived and destroyed a locus religiosus. Although sepul-
chres were generally prohibited in urban areas, they might nevertheless

97 See Constantius II, C.Th. 9, 19, 4, a. 357; Julian, C. Th. 9, 17, 5, a. 363; Mark the
Deacon, Life of Porphyus, 25; Eunapios of Sardes 472, cited by P. Brown, Le culte des
saints (Paris, 1984), p. 19.

% Marcianus, 3 inst., D. 47, 12, 7. On the repair of tombs, which had to be authorised
by the pontiffs, presumably because the situation was materially similar to a violatio
sepulchri, see D. 11, 8, 5, 1; CIL VI, 2963 = ILS 8382; CIL 10, 9259 = ILS 8381; on
their embellishment, see D. 11, 8, 1, 6.

9 Lex Coloniae Genetivae, cap. 73 (for an interpretation of this text, see S.P.C. Tromp,
De Romanorum piaculis (Leiden, 1921), p. 83, and J. Scheid, Le délit religieux, at
p. 136). By contrast, other municipal laws authorised burial in this situation, cf. D.

47,12, 3, 5.
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constitute loci religiosi so long as they did not infringe upon the rights of
the owner of the land.'® The situation was different only if they were
founded in a public place, in which case they did not give rise to any ius
sepulchri, and a body could be evicted from a ‘pure’, which is to say non-
religious, place without there being any requirement for a piaculum.'°!
The jurisprudence concerning the movement of a body from one place
to another, which is referred to above (in the context of an edict made
by Septimius Severus) confirms this distinction. When a deceased per-
son was buried temporarily, while a proper sepulchre was built, this pro-
visional resting place remained profane because it was not a perpetual
sepulchre, and when the prince or pontiff gave permission to exhume
the body, no expiatory sacrifice was required.!®> Nor was one required
when a land-owner asked for a body buried without permission to be
removed from his land. Because the ground had not become religiosus,
there was no need to impose a piaculum.'®?

Therefore, the exhumation of a body was not prohibited in those
exceptional cases where its presence had not conferred ‘religious’ sta-
tus on the ground, whether that land was privately or publicly owned.

100" Although burial in land belonging to another did not make the plot a locus religiosus,
burials in town, despite the penalties imposed, were never expressly declared invalid:
XII Tab. X, 1 = Cic. Leg. 11, 23, 58; senatus-consult and the law of 260 BC, Servius,
Aen. X1, 206; Lex coloniae Genetivae cap. 73; Hadrian, D. 47, 12, 3, 5 (where the
public expropriation of land shows that the question concerned deceased persons
buried on their own land); Diocletian, C.J. II1, 44, 12, a. 292; Sententiae Pauli 1, 21,
3. On the tradition that private individuals were the first to bury the dead in their
homes see Servius, Aen. V, 64, and Isidore, Or. 15, 11, 1.

See Cic. Leg. 58, on the destruction by the pontiffs of tombs found in a public place;
cf. the fragment of a municipal charter of the time of Augustus, CIL I, 2, 498.

See CIL VI 2120 =ILS 8380, where the pontiffs, without imposing any obligation to
perform a rite of expiation, authorised the removal of bodies temporarily deposited
in a sarcophagus to a tomb that was subsequently built on the via Flaminia. cf. D. 47,
12, 3,4 (n. 101 above), cf. Marcus Aurelius and Lucius Verus, D. 11, 7, 39 and Paul,
D. 11,7, 40; Diocletian, C.J. 3, 44, 10, a. 287. On sepultura perpetua as a description
of a tomb that had the status of a locus religiosus see, e.g., D. 47, 12, 3, 4; Sententiae
Pauli. 21, 1, 1; C.]. 3, 44, 10, a. 287.

Labeo, ap. Ulp. 25 ed. D. 11, 7, 8 pr (on the intervention of the prince in relation
to the mode in which bodies were transported, compare ILS 1593; 1685; 8380; C.J.
3, 44, 14; Kaser, ‘Zum romischen Grabrecht’ at p. 27, n. 49). Burial in the property
of another without consent does not make a place religiosus (cf. de Visscher, Le droit
des tombeaux romains, at p. 63). The texts are clear on this point. See Trebatius and
Labeo, ap. D. 10, 3, 6, 6; Gaius II, 6; Marcianus, D. 1, 8, 6, 4; Ulpian, D. 10, 3, 6, 6
and D. 11, 7, 2, 7; Paul, D. 11, 7, 34, and Caracalla, a. 223.
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And expiation was not a consequence of the exhumation as such. More
precisely, it was the penalty for a religious wrong that consisted in oblit-
erating a sepulchre by emptying it of its substance. That is why, when
a town was purged of its dead, the expiatory sacrifice was imposed only
where their burial had created a genuine sepulchrum. More generally,
it seems clear that the same sacrifice was required where a body was
transferred from one sepulchrum to another. In an inscription made in
AD 117, the pontiffs imposed a piaculum where they gave permission
to transport reliquiae; the transfer took place on 2 February, the death
having occurred on 12 August of the previous year.!%

The jurisprudence of fictions offers some interesting clarifications.
When a head that had been buried in one location was subsequently
removed to another, where it was reunited with the trunk of the body,
was it necessary to perform a rite of expiation? It will be recalled that
the jurist Paul held that only a head (caput) could found a tomb. Hav-
ing stated the principle, he then considers the case of a request (impe-
trare) to transfer reliquiae, which, if carried out, would extinguish the
locus religiosus.'®® He could only have been referring to the transfer of a
head. The law had to give a clear and rational answer to this macabre
question, and had to do so by elaborating its own institutional forms
(montages), which were autonomous from the external data which they
replaced (whether natural, anthropological, or social). We are invited
to imagine the scene following some act of butchery, after which a wife,
a son, or a brother were granted the consolation of a fieri placet by the
pontiffs, on condition that they expiated the religious offence which
their piety had led them to commit. In law, the question was abstracted
from the reality of the dismembered body, from impurity or mourning,
and transposed to the dimension of a locus religiosus.

The impurity of corpses and the pollution caused by contact with
them was not the governing principle of pontifical and legal order. In
reality, the law sanctified tombs rather than the dead. It envisaged the
harming of the latter only indirectly, through the violation of their
sepulchre. Violatio sepulchri concerned only objects — materials, stones,
ornaments. From this perspective, to exhume the body was to put the
tomb itself to death. The crime of violating a sepulchre was aimed at

104 CIL VI 1884 = FIRA IIl no. 85 e; cf. P. S. 1, 21, 1. cf. Sententiae Pauli 1, 21, 1,
sollemnibus redditis sacrificiis. On the difficulties in applying pontifical law to analo-
gous cases in the provinces, see Pliny, ep. 10, 68, 69.

105 Paul, 3 quaestionum, D. 11, 7, 44.

63



YAN THOMAS

any separation of the body from its tomb, any interval between the body,
which would be returned to the condition of a corpse, and the tomb,
which would thereupon become profane and marketable. The exhuma-
tion of bodies and their transformation into corpses sufficed to effect
this separation. Although this resulted in the pollution of the living,
pontifical law, praetorian edicts, law and jurisprudence, were not based
on the distinction between pure and impure. They were concerned only
that tombs might lose that which constituted them as tombs, for to
empty a tomb of its contents was to extinguish a res religiosae. Through-
out, the law was concerned with a ‘thing’. The deceased was not pro-
tected directly, but only to the extent that its presence founded the
religious vocation of a place. Laws were concerned only to prevent
those forms of violence which might prevent the deceased from being
replaced by a tomb, as well as those which threatened the perpetuity of
the locus which their presence constituted as a locus religiosus.

These observations confirm that the body was not a res religiosa,
although without a body there could be no locus religiosus. Above all,
they confirm that the reliquiae inscribed in the heart of the sepulchral
arrangement (dispositif) were not the prime focus of sepulchral prohibi-
tions. An imperial edict from the time of Augustus (or AD 70 at the lat-
est) did indeed prohibit the exhumation of the dead and their transfer
to other locations, but it did so only in consideration of the ‘perpetual
immutability’ of tombs, the preservation of which was declared to be
one of the principal objectives of the legislation (taphous tumbouste . . .
toutous menein ametakeinetous ton aiova).'% Similarly Marcus Aurelius
and Lucius Verus were not directly concerned with offences to the dead,
but sought only to regulate their removal from a temporary resting place
to their tomb, or from one to the other, in accordance with traditional
policies of pontifical law.!%7 As for Septimius Severus’ rescript addressed
to armed attacks on corpses, the issue was not exhumation but violence
that occurred before the body was placed in the tomb. It was not until
the turn of the fourth century that the profanation of bodies was pros-
ecuted and punished as such. A passage from Paul’s Sententiae attests

106 See the inscription published by E Cumont, ‘Un rescrit impérial sur la violation de
sépulture’ (1930) 163 Rewue Historique 241 (and on this text, see de Visscher, Le
droit des tombeaux, at p. 161). See also L. Robert (1954) Bulletin Epigraphique 248
and A. D'Ors, ‘Epigrafia Juridica griega y romana’ (1954) SDHI 480, (1957) SDHI
538, and (1960) SDHI 523.

197D 11, 7, 39.
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this change in attitudes. For the first time the sources hold that a corpse
is protected independently of the status of the tomb.'%® Transposed to
the sphere of criminal law, the obligation to perform a piaculum was
no longer linked to the abolition of a religious place or the extinguish-
ing of a perpetua sepultura. The body, rather than the tomb, became the
focus of attention. It was the body that was directly harmed and hence
directly protected.

In the period around AD 300, horror at the exhumation of corpses
was expressed without reference to the protection of tombs as such.
This reprobation was similar to that displayed in the second half of the
century by Emperor Constantius II. The religious status of the tomb
endured, but it was supplemented by rules aimed at prohibiting the
profanation of bodies themselves, any violence done to them being no
longer something distinct from the notion of violatio sepulchri:

Those who violate tombs, which are, so to speak, the dwellings of the
deceased, commit a double offence. Their act of destruction despoils the
deceased who are buried and in later building with the materials they
pollute the living. If a person removes the stones, marbles, columns, or
other materials from a tomb, either to build with them or to sell them,
he shall be required to pay ten gold pounds to the fiscal authorities. This
penalty is an addition to the old punishments: it does not alter or dimin-
ish the penalty imposed on those who violate tombs. This penalty shall
be imposed on those who have stolen buried corpses or remains.!®

Here, one might recall Julian’s letter to the people of Antioch, which
is referred to above. And one might also refer to a constitution of 386:
‘a body that has already been buried shall not be transferred to another

location. No person shall divide martyrs into pieces, and no one shall

sell those pieces’.!!°

18 S P 1,21,4. 19C. Th.IX,17,4=C.]. 9,19, 4, a. 357.

110 Gratian, Valentinian, and Theodotus, C. Th. IX, 17, 7, 26 February 386. I may be
stretching the meaning of martyrem distrahere, but I think it alludes to a practice
of dismemberment that is clearly evidenced in the fourth century: see Basil, Hom.
in sanctos XL martyres, 8, PG XXXI, col. 522; Gregory of Nyssa, Hom in XL sanctos
martyres, PG XLVI col. 783; Vitricius of Rouen, De laude sanctorum, PL XX, col. 448;
Sozomen, Hist. eccl. 111, 14, for the Christian sources. On the theft of bodies and
relics in late antiquity, see N. Mascard, Les reliques des saints: formation coutumiére
d’un droit (Paris, 1975), p. 15 et seq. For an earlier period, see R.L. Fox, Paiens et
Chrétiens: la religion et la vie religieuse dans lempire romain de la mort de Commode au
Concile de Nicée (Toulouse, 1997), pp. 461 and 555.
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This clarification, which comes from a later era, sheds some light
on the structures and concerns of the traditional, orthodox, pontifical,
and civil Roman law as it related to sepulchral prohibitions. The body
was evoked only as the condition of the legal order of things and goods
which it marked with its presence. Prohibitions were attached to the
periphery of the system.

RES RELIGIOSAE

The law thereby sanctuarised the tomb rather than the deceased. It
protected a thing which in turn contained another thing. A status of
inviolability was attached not to the contents but to the container, not
to the relics but to their shield. This concentric structure was based on
an eminently practical consideration. The moral rampart of the prohi-
bition was only secure if it reached beyond the thing itself to circum-
scribe its ramparts. In the most concrete and material sense, the law
protected that which protected. This approach has some relevance to
a study of prohibitions in general. The institutional form was based on
the prohibition of access to a thing through which one gained access
to another thing. It barred access not to the thing itself but to its con-
tainer. The gods themselves were defended by a perimeter drawn by the
objects and places that were consecrated to them. Sacrilege consisted in
nothing other than the theft or transgression of these objects or places.
And the Romans conceived of the prohibition that affected the soil of
their city in much the same way: a town founded on legal principles
(urbs iusta) was protected by the inviolability of its perimeter, which
had the status of a ‘sacred thing’ (res sancta). Prohibitions attached to
objects: the temples of the gods, the tombs of the dead, and the perime-
ters of the city. These things enjoyed a particular status of inviolability
and inalienability, which designated them as, respectively, sacred, reli-
gious, and holy. From this perspective, the law of inviolability was the
template. The three essential categories of religion — the sacred, the
religious, and the holy — were objectified as three different statuses of
objects. In this way, the law instituted the spatial extension of a limit
that could not be transgressed. A prohibition was spatialised in such
a way as to make it perceptible, which implied according it the legal
status of a thing.

It may be that insufficient attention has been paid to the significance,
and the various implications, of the confinement of religion within
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a constrained enclosure. The law was concerned only with objects of
which the remains of the deceased were a constitutive element. Even if
it were to be restricted to a study of the religion of the dead, an anthro-
pological study of Roman religio would undoubtedly open up a much
broader domain than that which was produced by the law’s cold and
precise organisation of things. When it was not restrained by legal tech-
nique, religion was everywhere: in affects, mentalities, social practices,
and culture. In it, one sees a sort of obsessive anxiety about falterings
or collapses, and it articulated a concern to deploy ritual artifices so as
to defuse the hidden dangers which threaten human action. The rit-
ual procedures of religio neutralised the terror inspired by a condition
of latent transgression and danger. Ritual staged a precaution, an anx-
ious hesitancy in the face of the dangers that might result from a fail-
ure to observe the strict procedures: the careful scruples of religio were
opposed to negligence, which was its exact opposite — religio/neglegere.!!
By contrast, legal technique distilled this set of affects and practices into
a precisely defined space, namely, the confines of the sepulchrum. The
law made no reference to the imaginary domains which, in the eyes of
the living, the dead seemed to occupy; instead it granted them only a
space defined by function: distinctive of a particular category of prop-
erty, a space which was carved out of the legal classification of things.
Property dedicated to the dead (res religiosae) that is, the places in which
tombs were like other things of divine law in that that they were invio-
lable and perpetually from commerce. But, unlike property dedicated to
the gods, which belonged to the public sphere and which was managed
by the city, property reserved for the dead was established in the sphere
of private estates.

For scholars interested in the beliefs which grew up around death and
the deceased, the legal texts might initially seem somewhat disappoint-
ing. The rules of funerary law, and the commentaries built upon them,
disclose only a world of objects, a world of things. These were concerned
not with the dead as such, but with their tombs, or the structures built
over them. Moreover, these objects were not treated as signs, or as sym-
bols of something else. There is in the texts no trace of some belief,

1L C, Koch, Religio (1960), p. 100; the works of J. Scheid are an essential reference on
the question of ritual. See especially his Le délit religieux dans la cité antique (Rome,
1981), pp. 117-71, and Romulus et ses fréres (Rome, 1990), p. 751.

12 de Visscher, Le droit des tombeaux romains, at p. 60; Kaser, ‘Zum rémischen
Grabrecht’, at p. 75.
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metaphysics, or idealisation relating to the world of the deceased. Nor
is there any trace of the ideas which the ancients held about death and
the deceased, of their representations of the afterlife, or even of the fears
and sentiments that moved them during their experiences of mourning.
Quite simply, legal practitioners had to establish in rigorous terms the
criteria defining these ‘things’, because they were governed by a spe-
cific legal regime. And this regime, despite its name, holds no message
concerning the religion of the dead. The religion of the dead was some-
thing quite distinct from the status of the objects that were dedicated
to them. This status was defined at the prosaic level of legal commerce
and management. What was important was the ability to specify the
category of property to which tombs belonged, whether they could be
alienated or sold, and in what forms and upon what terms and con-
ditions they might eventually be put to use. The religion of the dead
enlisted rites and, ultimately, beliefs (although we now know that
beliefs about the world of the dead, which have for so long fascinated
historians of religion, were not at all necessary to that form of precise
ritual observance which underlay the idea and practice of religion in
Rome). But law’s mode of organisation was not concerned with religion
in the sense of a social practice or a mental representation. It was con-
cerned only with institutional regimes which preserved certain places
in a fixed condition by means of proprietary rights and servitudes, or
by means of rules of inalienability. It is important to emphasise a fact
that is quite often misunderstood; namely, that in the Roman world the
category of religion was rationalised in such a way as to facilitate the
development of rules which were ultimately concerned with the dis-
position of worldly goods, with ownership and exchange. In law, any
reference to the dead (who were in this respect analogous to the gods)
was made only so as to establish the institutional limits of a zone in
respect of which market transactions were prohibited.

One might say that in that sense the tomb was not pure, or purus. But
it was not impure because it was polluted by the bodies it contained. The
‘profane’ or the ‘pure’ were not immediate and intuitive observations of
religious consciousness, no more than were the ‘sacred’, the ‘religious’,
or the ‘holy’, which were strictly defined institutional categories. They
were all precise legal constructions, with well defined frontiers. The law
designated a plot as purus not because it was free of the polluting pres-
ence of some corpse, but because there was no funerary dedication that
prevented it from being freely alienated:
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So long as a monument is pure, it can be sold or given away. If it is a
cenotaph, it must be acknowledged that it can be sold: the divine broth-
ers have decided by rescript that a cenotaph is not religious.!"?

It will be recalled that the inscriptions show that founders often
annexed the surrounding land to their tombs in order to extend reli-
gious status to the land. But the legal decisions qualify these lands as
‘pure’, which meant that they could be sold despite the wishes of the
deceased, which were vainly inscribed in his epitaph and vainly com-
minatory.''* A municipal charter of the time of Augustus holds that
public places in which the dead were buried were ‘pure and unbound by
any religion’.'"> There are many texts, and all point in the same direc-
tion. A plot of land that held no tomb, that was free of any funerary
dedication, and which the law relating to the deceased had not made
inalienable in perpetuity, was classified as ‘pure’. These plots or proper-
ties belonged to the world of unbridled commerce.!'® A terrain became
impure in the legal sense of the term when some limitation was imposed
by the law of tombs. An ‘impurity’ of this sort was not pollution, but
simply set some obstacle in the way of possession and exchange.

The pure was to the religious as the profane was to the sacred. A
‘profane’ space was one free of any sacred servitude, upon which the
law of the gods had no hold;'!” a ‘pure’ space was one free of any reli-
gious servitude. Whether profane or pure, the world was entirely open
to human appropriation, both public and private. Quite late in the day,
the lawyers invented the term ‘the things of human law’ to describe
this world, a phrase which was not used before the time of Gaius in the
second century, and the use of which was properly didactic. By con-
trast, ‘profane’ and ‘pure’ were much older categories, which were used

113 Ulpian, 25 ed. D. 11,7, 6, 1.

114 Sententia Senecionis de sepulcris (n. 5), 1, 11. On the formula ager purus in epigraphic
sepulchral clauses, see, e.g., ILS 8343, 8344; in certain inscriptions, purus is also
applied to tombs reserved for the family or for heirs (see H. Thylander, Inscriptions
du port dOstie (Lund, 1952), A 16, pl. VII).

5 CIL1, 2, p. 498.

116 See further Ulpian, D. 10, 3,6, 6; C.J. 3,44, 2,a.223,C.]. 3,44, 6,a.224,C.]. 3,
44,9, a. 345, and Inst. Just. 2, 1, 9.

17T Plautus, frag. incer. 38; Varro, de ling. lat. V1, 54; Paul-Fest, p. 257 L.; 296 L.; 298 L,;
Macr. Sat. 3, 3, 3; Servius auctus, Aen. XII, 779; Isid. Et. X, 224. See E. Benveniste,
‘Hommages a G. Dumézil’ (1960) 45 Latomus 46; R. Schilling, ‘Sacrum et profanum:
essai d'interprétation’ (1977) 30 Latomus.
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to categorise whatever was outside the zones devoted to the sacred and
the religious. Yet, because there was no general legal term describing the
whole set of things which were freely exchangeable, without any limita-
tion of sacred or religious law, there was nothing to prevent one of these
categories from being extended beyond its own particular field of appli-
cation to the whole of the territory left to free commercial exchange
between men. Thus, the term ‘profane’ could mean all that was out-
side tombs or temples.!'® And, albeit more rarely, the term purus could
be used in the same way. Consider, for example, Ulpian’s exegesis of a
rule prohibiting the burial of a deceased in land belonging to another,
when that land was ‘pure’: ‘The term “pure” refers to a place that is nei-
ther sacred, nor holy, nor religious, but which is free of any servitude of
those descriptions’.!!?

This text has sometimes been taken to be an inauthentic gloss, on
the basis that it would be difficult to include res sanctae (namely, the
walls of cities) within the class of things that make up the genus of res
divini iuris (things of divine law), which are sacred and religious objects
such as temples and tombs.!?° But this is to make too much of the fact
that the pedagogical division of the res divini iuris does not appear before
Gaius in the second century, whereas the classificatory scheme sacred-
holy-religious (sacer-sanctus-religiosus) appears at the latest at the end
of the Republican era, and is in fact the continuation of a much older
pontifical tradition.'?! In reality, any difficulty that there might be in
subsuming the whole set of things that constituted the triad of tem-
ples, tombs, and walls within the single category of res divini iuris did
not arise until the latter term was invented in the middle of the second
century. The fact that one of the three species (res sanctae) is incom-
patible with the genus is just one unfortunate result of the fact that

118 On the category of profanum as distinct from the sacer or religiosus, see Trebatius
Testa, lib. 1 de religionibus, frg. 2 Bremer, p. 437, Funaioli. On ‘profanum id proprie
dici ait quod ex religioso vel sacro in hominu usu proprietatemque conversum est’ as the
opposite of religiosum, see, e.g., Paul, D. 11, 7,40, C.]. 3, 44, 4, 4, a. 223 and 3, 44,
9, a. 244; see also Servius auctus. Aen. XII, 779.

119D, 11, 7, 2, Ulpian, 25 ed., 4. This is a commentary on the meaning of ‘purus’ in the
praetorian edict: see D. 11, 7, 2, 2, and compare Sententia Senecionis de sepulcris, 1,
11.

1203, Solazzi, ‘Ritorni su Gaio’ (1957) 8 IURA 1, at p. 9.

121 Aelius Gallus, ap. Fest. s.v. Religiosus pp. 348-9 L. See Trebatius Testa, ap. Macr.
Sat. 3, 3, 5 and, more generally, 3, 3, 1, on pontifical decisions. Res divini iuris: Gaius
Inst. 2,2; Ulp.D. 43,1, 1 pr.
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the genus was invented somewhat later; in no sense does it spoil the tri-
adic scheme itself, which is ordered by an entirely different logic. In the
pontifical and civil tradition, what was at issue was just the classifica-
tion of zones of inviolability and inalienability. No reference was made
to the category of the divine when forms of sale, drafted in the form
recommended by Sabinus, made sacred or religious things (or sacred,
religious, and public things) inalienable. The coherence of these insti-
tutions was based on practical rather than theological considerations.
Similarly, when Ulpian used the word purus in praetorian edicts, and
explained it in terms of three traditional zones of prohibition, rather
than by directly contrasting it with the category of religious things, he
did not commit the logical fallacy of referring at once the whole schema
of temples, tombs, and walls to the divine. Rather, as lawyers quite com-
monly do, he simply used an association of ideas in the process of exe-
gesis. For him, the pure, in the sense of that which was not embraced by
the category of the sepulchre, simply recalled the two other traditional
modalities of the inviolable, inalienable, and imprescriptible, that is,
the two other non-pure zones. Thus, resorting to the eminently Roman
procedure of treating the part as the whole, he universalised the mean-
ing of a technical term in order to conceive the whole set of things open
to legal exchange.

Religious status — just like sacred status — was a status of exception.
That is why the law of imperial Rome, in adapting a set of principles
inherited from the pontifical tradition, had to develop a thoroughly
technical doctrine relating to the law of tombs. If one interleaves texts
from those compiled by Justinian (commentaries upon edicts, the opin-
ions of jurisconsults, imperial constitutions) with the prolific evidence
of funerary epigraphs, in which private individuals provided for the sta-
tus and destiny of their own tombs by means of comminatory sepulchral
clauses, one gets a reasonably clear sense of what ultimately founded
a particular kind of permanence, namely, the non-patrimonial status
of religious places. An entire legal-temporal apparatus was constructed
around these places and the bodies inscribed within them. The struc-
ture of funerary foundations, which was of crucial importance in the
history of Western institutions, both public and private, ecclesiastical
and political, rests on places immobilised by the remains of the dead; but
that structure was strictly contained within the limits of these places.

Legal prohibitions relating to death were not the expression of a
taboo which applied to dead bodies for substantial reasons, because,
for example, they were impure or because they had a sacrosanct status
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which rendered them untouchable. It is true that such notions of impu-
rity were very widespread, and gave rise to a number of ritual and reli-
gious precepts which required the avoidance of contact and the under-
taking of rites of purification. However, this realm of beliefs and mental
attitudes was not directly transposed into law; quite the contrary, the
law distanced itself from them, and this is something that the historical
anthropology of the Roman world should take into account if it is not
to lapse into archaicism. The categories of religious anthropology, and
especially the distinction between pure and impure, are not the best way
into the most durable and the most historically adaptable form of intel-
ligence produced by the Roman world — namely, its law. Indeed, these
categories are overlooked, so that anthropology is deprived of an object
with which it is still unfamiliar: the cold rationality of legal institutions,
the instrument of society’s permanent acculturation of itself. In Rome,
law and legal rules were not the expression of such taboos. Rather, they
were the instruments by which taboos were transformed into a set of
techniques for the management of inheritance funds. Attention was
focused on the res comprised in religious status, within which the reli-
gious cult of the dead had been converted into a regime of property law,
and in particular into a concern for the body as a subject of the law of
things, and for purity as a legal and economic category. Roman law was
a powerful tool for the management of death in the domain of inheri-
tance transactions; or, in other words, for moving from religion into an
entirely different realm.
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CHAPTER THREE

SCIENTIFIC OBJECTS AND LEGAL
OBJECTIVITY

Bruno Latour

PORTRAIT OF THE CONSEIL D’ETAT
AS A LABORATORY

‘Those are the facts, like it or not’; ‘we have reached our decision,
whether it pleases you or not’: the solidity of facts and the rigour of the
law both have a kind of hardness which compels assent. What makes a
comparison between the world of science and that of law all the more
interesting is that both domains emphasise the virtues of a disinterested
and unprejudiced approach, based on distance and precision, and in
both domains participants speak esoteric languages and reason in care-
fully cultivated styles. Also, both scientists and judges seem to attract a
kind of respect that is unknown in other human activities. The compar-
ison I shall try to make in this chapter is not so much between ‘science’
and ‘law’ as it is between two laboratories, that of my friend Jean Rossier
at the Ecole de Physique-Chimie, and that of the Conseil d’Etat.!

Translated by Alain Pottage.

! This chapter is a revised version of chapter 5 of a much longer ethnography La fabrique
du droit: une ethnographie du Conseil d’Etat (La Découverte, Paris, 2002). The Conseil
plays the role of judge in respect of administrative law — this is called the Contentieux —
and also the role of legal advisor for the governement — this is called, rather enigmati-
cally, Sections administratives. It is part of the executive not the legislative branch. In its
judicial function, it deals with all the relations between the State and the individual.
For a comparison with British law, see Carol Harlow, ‘ “La huronne au Palais-Royal”
or a Naive Perspective on Administrative Law’ (2000) 27(2) Jowrnal of Law and Soci-
ety 322 and the much older full book treatment in Charles E. Freedman, The Conseil
d’Etat in Modern France (Columbia University Press, New York, 1961).
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Rather than base my comparison on what scientists and lawyers say
about themselves, I shall, as has become my habit, rely on the results of
ethnographic enquiries, close attention to places, forms of life, condi-
tions of speech, and to all those minor details which together, little by
little, by minor brushstrokes, allow one to redefine science and law. In
developing this approach, we shall see that epistemology has adopted a
number of the features of its elder sister, justice, and that the law often
clothes itself in powers that only science can provide. Far from confirm-
ing established clichés, a systematic comparison of practices allows us to
make a more differentiated portrait by distinguishing scientific objects
from legal objects. Perhaps the anthropologist of science, having spent
so much time hanging around in laboratories, will find in the Conseil
d’Etat those celebrated virtues of objectivity that he sought in vain in
the laboratory.

The Conseil d’Etat is not a public place, but while the court is in ses-
sion the public is admitted to certain areas at certain times. Ushers and
receptionists police the otherwise invisible distinction between those
places which are open to the public and those (rather more numerous)
places which are reserved for the work of the conseillers, for their offices,
and for the absolutely secret process of deliberation. Here, at the Ecole
de Physique-Chimie, no area is really a public place, but, once one has
been granted admission by one of the neuroscientists, no area is out of
bounds.? In each building, there is an entirely different distribution of
space: anyone can attend the hearings of the Conseil, but only at certain
times, in certain seats, and restricted areas; beyond that, no outsider has
access to the work of the law — only trainees, government commission-
ers with the appropriate credentials, or a somewhat nosey ethnographer.
The laboratories of my friend Rossier are open only to scientific person-
nel, but no area is barred to the authorised visitor. Whereas the presence
of a stranger in judicial deliberations would corrupt the nature of the
activity and vitiate the judgment on grounds of procedural impropri-
ety, the presence of a visitor in the laboratory might get in the way of
the researchers’ work, but it would have no influence on the nature of
their work on the brains of white mice, into which they have inserted
fine glass tubes. The two laboratories therefore have a very different
relation between public and private: although ‘ignorance of the law
is no excuse’, the last stages of its flowering remain completely secret;

2 Adi Ophir, Steven Shapin et al., ‘The Place of Knowledge: The Spatial Setting and
its Relation to the Production of Knowledge’ (1991) 4(1) Science in Context 3.
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by contrast, although laboratories are closed to anyone who is not an
employee, in principle anyone could understand what goes on inside,
which is in no way mysterious: ‘we have nothing to hide’.

After many months at the Conseil, the ethology of our friends in the
laboratory seems quite astonishing. Here, no one is formally dressed,
there are no serious tones of voice, no solemn gait, no refined and
smoothly intoned turns of phrase, no elegant conversation; instead, one
finds raised voices, incongruous laughter, casual dress in the ‘American’
style, the occasional outburst, or tirades launched against oscilloscopes
which do not describe their phosphorescent curves as they should,
against guillotines which are too blunt to lop off the heads of laboratory
rats, against micro-pipettes whose incisions do not allow the researcher
to probe a neuron held under the microscope, or against some especially
obtuse referee. Whereas in the Conseil speech flowed effortlessly from
silver-tongued conseillers, here it is interrupted, hesitant, embarrassed —
sometimes to the point of becoming gibberish. That is not to say that
visitors are unable to understand what is being said, but rather that ges-
tures can take the place of words, and that, at numerous points in their
discourse, researchers replace speech with a finger pointed at the phe-
nomenon produced by an instrument, a phenomenon that reveals itself
only hesitantly because it is dependent on the visibility of an individu-
ally isolated neuron, and hence on a technical and scientific prowess
that often misfires, and which constantly has to overcome obstacles
such as blocked pipettes, inaccessible neurons, or unintelligible results.
Whereas the conseillers sound like books because they move from the
text of Lebon to the text of their arrét, and thence to the text of the
memoranda and responses that compose the stratified layer of the file,
always remaining within the world of texts, laboratory researchers are
forever crossing the deep chasm that separates a rat’s neuron, pulsating
under a micro-pipette, from the human phrases that are spoken in rela-
tion to that neuron.’ It is hardly surprising that they should so often
hesitate, begin again, or remain in suspense, dumb for several minutes,
or that the homogeneity of their speech acts should be disrupted by

3 The Lebon is the yearly selection of the most important arréts of the Conseil. English-
speaking readers have to realise that French administrative law is a case-based corpus
of law, much like common law, and is entirely different from the code-based legal
system which deals in France with private and criminal affairs (called le judiciaire).
France, like many countries invaded by Napoleon, is endowed with two completely
different and parallel branches of law. But England was unfortunate in this respect,
although the Law Lords fulfil in part the same function as the Conseil.
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(4

exclamations such as: T've got it!’, ‘that’s it!’, ‘T’ve lost it!’, or ‘stupid
thing!”.

The question of homogeneity or heterogeneity between texts and
things marks a contrast which would strike even the most inattentive
visitor. One can climb from the cellars of the Palais-Royal, in which lin-
ear kilometres of archives lie in hibernation, to the attics which house
the offices of the commissaire du gouvernement and the documentation
service, without finding any real difference between the objects that
are essential to each branch of the work of the Conseil: files, more files,
nothing but files, to which one should add cupboards, tables and chairs
(which differ in price, depending on the rank of the employee) varying
numbers of books, and, last but not least, a profusion of elastic bands,
paper clips, folders, and rubber stamps. Besides the telephones and sta-
plers, all of these tools have an intimate connection with textual mat-
ter, and the computer database, which allows the arréts of administra-
tive law to be viewed online, cannot be considered as an instrument.
But in the laboratory, no room looks like any other, because the dif-
ferentiation of space is effected by the distribution of the machines
which allow the competences of the physiologist, the neurophysiolo-
gist, the molecular biologist, the peptide chemist, the radiographer, and
the bio-informatics expert to be co-ordinated in the context of a sin-
gle experiment. When the conseillers meet in debate, they all look like
one another, the differences between them being made only in terms
of how much experience each has of administrative law: no one voice
carries more weight than another (if one overlooks the fine gradations
of prestige). When experimenters get together, they might well have
no understanding of the instruments, competences, or difficulties of a
neighbour with whom they have worked for years, but they know pre-
cisely when he or she can take over from their own know-how, and to
what extent they can trust this expertise implicitly. Whereas by defini-
tion conseillers only judge cases of which they have no knowledge, and to
which they are being introduced for the first time, using no instruments
other than their memory and a few notes, each researcher only deals
with that part of a rat’s ‘file’ with which they are perfectly acquainted,
thanks to the narrow window opened by an instrument, discipline, or
speciality that it will have taken them years to master.

Therefore, the nature of the Conseil does not depend on its equip-
ment, but on the homogeneity of the world of files that are kept,
ordered, archived, and processed, and upon the homogeneity of a staff
that is renewed, maintained, and disciplined. The Conseil can deal with
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a high turnover of cases precisely because its conseillers are largely inter-
changeable, and because there is only a limited division of labour.* The
nature of the laboratory is crucially dependent upon the heterogene-
ity of its equipment, on their rapid renewal, and on the diversity of
competences grouped together in one place. Whereas an inventory of
the Conseil’s furniture and files would yield no explanation of what it
actually does, an inventory of the laboratory and its tools, noting their
age and cost, their distribution in space, their sensitivity, and the aca-
demic qualifications of their operators, would tell you almost anything
you wished to know about the nature of the place, ‘tell me what your
instruments and specialities are, and I'll tell you who you are and where
you are placed in the hierarchy of the sciences’. The same comparison
can be summarised in the observation that the Conseil costs a lot in
terms of brain-power, but almost nothing in terms of equipment other
than paper; a laboratory costs a lot in terms of wetware, but even more
in terms of equipment and software. If some new Commune were once
again to raze the Palais-Royal to the ground, but leave the conseillers
a complete collection of Lebon, the following day they could render
judgment almost exactly as they had done before; if the mob were to
chase Rossier from his laboratory and pillage his equipment, he would
be unable to say anything at all precise about rats’ brains.

Let us pay closer attention to the shared bodily attitudes of the inhab-
itants of these two places. More often than not, laboratory researchers
are found gathered in a concentric circle around an experiment, at the
centre of which lies the particular phenomenon which is being sub-
mitted to a kind of proof or ordeal (in the present case, the electrical
stimulation of a particular neuron, which enables the neurotransmitters
expressed by the neuron to be collected at the other end of the axon).?
They are constantly talking, somewhat enigmatically, about the stam-
mering being which they have coaxed into a kind of hiccupping speech,
or at least which they have coaxed into indicating, by means of oscilla-
tions and chemical outputs, what it thinks of the proof to which it has
been submitted. They resemble a group of gamblers huddled around a

* One of the many peculiarities of the French judges in administrative law is that they
go back and forth between business, active admistration, elective function, and their
job at the Conseil. Thus at any given moment, about half of the members are actually
out of the Conseil.

> Michael Lynch, ‘Sacrifice and the Transformation of the Animal Body into a Scien-
tific Object: Laboratory Culture and Ritual Practice in Neuroscience’ (1988) 18 Social
Studies of Science 265.
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cockfight on which each has staked his fortune; they may not be shout-
ing or screaming like madmen, but there can be no question that they
are passionately interested in the fate of their neuron, and in what it
might have to say for itself. On the other hand, passion is the least
appropriate term to describe the attitude of judges in the course of a
hearing. There is no libido sciendi. No word is pronounced more loudly
than another. Leaning back in their chairs, attentive or asleep, inter-
ested or indifferent, the judges always keep themselves at a distance.
Only the claimant suffers to any degree. Although he is often (but not
always) present, he understands no more of what is being said about his
case that the rat understands of the clamoured observations made about
the structure of its brain. In any event, the passion of the claimant is
what is of least interest in the procedure of the case: it does not count;
or rather, it no longer counts or does not yet count. Whereas in court
judges are entirely unmoved by a case in which only the claimant is
passionately engaged, the objects studied in a laboratory do not under-
stand how their judges can be so passionately interested in matters to
which they themselves are entirely indifferent. One thing is sure, the
libido judicandi is very specific.

This marked difference is even found in the writing activities to
which scientists also devote themselves, although they spend less time
writing than the conseillers. As we know very well, instruments, equip-
ment, chemical reagents, or animals are not the end products of labora-
tory activity. A research team which was content to conduct research of
the highest quality, but which never produced a scientific article, would
soon lose its reputation, unless it gave up basic research in order to
develop industrial applications. In terms of the production of writing, a
scientific institution resembles the Conseil d’Etat, and in both cases one
could compile a statistical inventory of the number of pages produced by
each of the members of the institution, and even of the number of cita-
tions of their respective works. However, this resemblance is dispelled
as soon as one looks at the nature of scientific articles, which are quite
unlike a legal arrét. Researchers write tontinus’ rather than arréts’; in
fact, to borow a legal term, they produce claims in which the author fig-
ures more as a claimant than judge. That is, each scientific article func-
tions as a judgment passed on claims made by colleagues, or as a ‘plaint’
made to those same colleagues on behalf of a phenomenon whose exis-
tence is claimed by the article. In other words, the objectors to whom
a scientific article is addressed are not true judges because (a) they are
of the same professional category as their author; (b) they cannot bring
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discussion to an end; (c) they themselves are judged (sometimes very
harshly) by the claimant; (d) with whom they share the same rights
to extend, re-open, or close the discussion. Whatever the mechanisms
which bring a scientific controversy to an end, they are necessarily very
different from those which were invented by the Conseil to close cases.®

Surprising as it may seem, scientific articles are much more passion-
ate than administrative law texts. That is because they push a claim as
far as possible, by throwing everything into the pot in order to meet
all possible objections, by ignoring some objections, or by highlighting
those objections which allow them to emphasise a particular experi-
ment or result. All of this passion, energy, all of these rhetorical flour-
ishes, which make even the most theoretical or esoteric of scientific
articles more beautiful than any opera, are absent from the arréts of the
Conseil, which have to reference all of the relevant texts (imagine a
scientist being obliged to cite each of the sources he used), to answer
each of the arguments invoked (imagine a researcher being forced to
avoid none of his referee’s objections), and only those arguments (imag-
ine how horrified a scientist would be if he were asked to address only
those questions asked of him by others rather than the hundreds he has
asked of himself), to add as few innovations as possible to the knowl-
edge established by their predecessors (all scientific authors dream of
triggering a scientific revolution) and to do all of this in such a way as
to close the discussion once and for all (whereas researchers dream only
of re-opening the discussion, or, if they are the ones who bring it to an
end, to do so in their own terms and to their own advantage).” The
point is that researchers write for other researchers whose invisible but
constraining presence informs everything they write, whereas judges,
above all if they are judges in a court of last instance, write only for the
claimant’s lawyer, and, secondarily, for their colleagues and the writers
of legal doctrine. They have different addressees.

There are, of course, situations in which science assumes the air of
the courtroom. One example is given by the celebrated Commissions of
the Académie des Sciences which were set up in the nineteenth century
to settle (on behalf of scientists) disputes arising between those partic-
ularly irascible researchers who were impervious to any of the normal

¢ Sheila Jasanoff, “What Judges Should Know About the Sociology of Science’ (1992)
32 Jurimetrics Jowrnal 345.

" Greg Myers, Whiting Biology: Texts and the Social Construction of Scientific Knowledge
(University of Wisconsin Press, 1990).

79



BRUNO LATOUR

means of resolution (short of a duel!). Today, we have juries, public
forums, or televised debates in which one researcher in the field of gene
therapy is set against another, in the presence of an audience which is
supposed to decide between them.® There are also large areas in which
scientists cast as experts appear before judges in order to give evidence
about matters within their area of expertise (the insanity of the defen-
dant, the source of DNA taken from the scene of the crime, the validity
of a patent application, the risks of a particular product, and so on). But
each of these situations bears the imprint of law rather than that of sci-
ence. In the nineteenth century the Académie was able to issue quasi-
arréts in respect of scientific controversies only because its authority was
almost like that of the law, and because, even then, its decisions were
only quasi-decisions which were not binding upon anyone, and which
could not prevent disputes from resurfacing elsewhere, in other forums
or in other laboratories. In science, there is no such thing as ‘the author-
ity of the adjudicated case (res judicata)’. On the other hand, when an
expert gives evidence in court, the judge and the law take all precau-
tions to ensure that what the expert says should be neither a judgment
nor a warrant for judgment, but that it should serve only as a form of
testimony which does not usurp the role of the judge.” These hybrid
situations show quite clearly that each activity, each form of writing, is
as different as oil and water, remaining separate even when they have
been mixed quite violently.

What should one call the very distinctive grouping of white coats
gathered passionately around the ordeal to which some new entity (in
this case an isolated neuron that has been made visible as a distinct indi-
vidual) has been subjected, and which allows the scientists, by means
of a chaos of hesitant observations and in a flourishing of partial (in
both senses) texts which are published as quickly as possible, to gen-
erate claims that are fiercely defended, and which at the same time
judge that claims previously published by themselves or by their col-
leagues are invalid, obscure, false, unfounded, or quite simply banal
and uninteresting, all of this having been determined within a domain
(laboratory, discipline, literature) that is both jealously guarded and yet
open to all, and whose boundaries might be challenged by any outsider?
Are they judges deciding claims made by other judges? That would be

8 Sheila Jasanoff, Science at the Bar: Law, Science and Technology in America (Harvard
University Press, Cambridge, MA, 1995).
° This is the famous Daubert case, see http://laws.findlaw.com/us/509/579.html
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unthinkable. Might they then be some kind of gang or mafia? Scientific
activity sometimes look suspiciously like these associations, especially
in its blend of extreme rigour and complete lawlessness. And yet the
answer again has to be ‘no’, because there is a third party in all dis-
putes, a judge who is mute but who nevertheless determines the issue,
to whom all parties agree to defer without discussion (while discussing
incessantly!) and of whose role one finds traces in the archaic legal prac-
tices of the ordeal and divine judgment: namely, the very objects that
are subjected to the ordeal of proof in order that they might say some-
thing about that which is said of them — something at once inaudible
and conclusive, the celebrated aita, res, causa, thing, or chose that the
history of science in European languages borrowed from the world of
law.!° In order to understand the very special mode of enunciation that
one finds in the core of the laboratory, one has to look to torture, to the
history of interrogation, or the subtle arts of the Inquisition; that is, to
the very practices that modern law now regards as shameful and archaic
and from which it is at once proud and ashamed to have escaped.

‘We have ways (moyens) of making you talk’ might say the physiol-
ogist, betraying the trace of sadism which is present in even the most
innocent experiments. But the word ‘means’ (moyens)!! does not have
the meaning it has in law, because the neuron that is subjected to ques-
tioning makes no complaint, formulates no claim, and the process to
which it is subjected is not regarded as an offence (except by animal
rights activists, who regard laboratory experiments as just as cruel as
the ancient ordeals, and therefore worthy of vigorous prosecution before
the courts). The non-human which is submitted to the ordeal — the rat,
neuron, DNA, or neuropeptide — occupies both the position of a judge
of last instance, in the sense that it passes judgment on what is said
about it, and that of the plaintiff, because it is represented by an inter-
mediary, the impassioned scientist who has taken on its case, and who
contributes article after article to the scientific literature arguing for the
recognition of his own right of existence and that of his thing (chose),
his object (cause), and its own particular causality, before a tribunal of
judges composed of his own colleagues, who are never in a position to
pass final judgment, unless they defer to the uncontestable (but always

10 Yan Thomas, Res, chose et patrimoine (note sur le rapport sujet-objet en droit
romain)’ (1980) 25 Archives de philosophie du droit 413.

11 ‘Moyen’ in French legal parlance designates an argument which may be articulated
in front of a court; moyens may ‘prosper’ or ‘dry’, ‘thrive’ or ‘bear no fruit’.
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contested) evidence of matters of fact, which themselves speak clearly
only if scientists have unfolded their properties in a more or less public
display that they have collectively agreed to treat as final.

One can see that it is impossible, in depicting the way in which
even the most banal experiments stage the scientific ordeal of truth, to
base ourselves on the prevailing idea that the sciences are pure, objec-
tive, disinterested, distant, cold, and self-assured. It is also impossible
to make a direct comparison between science and law, without first
describing those aspects in which each bears features that seem to have
come from its counterpart. In both practices one finds speech, facts,
judgments, authorities, writing, inscriptions, all manner of recordings
and archives, reference works, colleagues, and disputes, but their distri-
bution is at once too similar to warrant a distinction between law and
fact, and too different for them to be seen as a single function. In order
to make sense of this overlap I shall, as ever, proceed cautiously, feeling
my way forwards.

For now, the essential point is that the facts, contrary to the old
adage, obviously do not ‘speak for themselves’: to claim that they do
would be to overlook scientists, their controversies, their laboratories,
their instruments, their articles, and their hesitant, interrupted, and
occasionally deictic speech, which is only audible and visible. On the
other hand, nothing of what goes on in the laboratories of the Physique-
Chimie would be comprehensible without noticing what the people in
white coats say is constantly being observed, validated, understood, and
interrupted, both by the omnipresent speech of even the most distant
colleagues, and by those matters of fact whose centrality is acknowl-
edged by all, and to whom all scientists defer as their sole appellate
court. To say that scientists simply reach an agreement between them-
selves as to what the things they are talking about are saying, would be
to understand nothing of the peculiar force of their activity, and even
less of their motivating passion. Thirdly, the speech that circulates in
the laboratory between scientists, their colleagues, and their objects,
and in respect of which each is at once judge and party, speaking and
mute, audible and inaudible, beginning and end, does not only have the
form of a legal action or case; it also has an intimate connection with
the question of what things are, or rather what they do to claims that
have already been lodged.

Propositions are transformed into a ‘case’ that can be judged by
the peculiar interaction of disciplines: ‘if the experiment is properly
constructed, says researcher A, we should be able to get object B to
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transform the published claim C into medium D, yielding either a
better-established certainty or a magnified doubt, at least from the point
of view of colleagues from discipline E (as defined by us), to whom
we have addressed our latest article F. Finally, we should notice that
this intervention will further enlarge a corpus of documents and claims
the future development of which will supply the criteria by which this
whole procedure will be either validated or invalidated. Impassioned
scientists, having promoted their object as much as possible in their
articles, leave it to history, to the court of history, and thus to future
scientists, to judge whether they were right or wrong in making a partic-
ular assumption. Strangely, as we shall see, judges — real judges — cannot
place their faith in this Last Judgment of History. However slow or tardy
they might be, they simply do not have the time to let others decide for
them.

HOW TO PRODUCE DETACHMENT

Let us return to the Right Bank, cross the courtyard of the Louvre,
and return to the Palais-Royal, with its ornamental gold and marble,
its grand staircase, its historical paintings, and its republican frescoes.
After his stay in the laboratory, the ethnographer finds himself both
more at ease and much more awkward. Amidst the men in white coats,
he stood, arms dangling helplessly, not knowing quite what to do with
himself, finding himself obliged to take notes in all sorts of uncomfort-
able postures, just as distanced from the researchers he was studying as
the latter were from their headless rats. Nevertheless, he could at least
talk to his scientific colleagues, with whom he shared a wish to know;
now and then he could ask for explanations, even suggest hypotheses,
and his own stammers hardly seemed out of place in the concert of hes-
itations, reprises, exclamations, and surprises which accompanied the
spectacle of proof and demonstration. He too could point to the phe-
nomena in question, cloaking them in the fragile web of his metaphors,
allusions, and approximations. He was, of course, clumsy and incompe-
tent. But having agreed to stand aside a little to let him see the perfor-
mance they had staged and which they were describing, his colleagues
the researchers allowed him to share their passion and even, on occa-
sion, grasped his own false, naive, or badly formulated ideas, because
even a child could speak aptly in the face of the phenomena undergoing
interrogation. Back in the Conseil, the observer takes his invisible place
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without ruining the uniformity of the courtroom; he is seated writing at
a table amidst people who have seated themselves at the same table to
write. Yet he is no more their colleague than he is their companion at
dinner. Not only do they not share his libido sciendi, but even the inter-
ested observer has to remain as dumb as a carp, incapable of uttering
any well-turned phrases, valid judgments, or plausible hypotheses. He
could of course stammer something or other, but the whole point is that
the judges do not stammer: the moment he opened his mouth it would
become obvious that he was not a member of this group.

We have left behind the amiable confusion of the laboratory, with
its scattered journals, boxes of samples, its dripping pipes, purring cen-
trifuges, overflowing dustbins, its raised voices, and the general agita-
tion that precedes, accompanies, and follows the tension and emotion
of an important experiment. There are indeed some signs of disorder in
the Conseil, but they are strictly confined to the tables overladen with
files, behind which one can barely make out the heads of the formally
but elegantly dressed conseillers. In any case, this disorder is only tempo-
rary, because inside each file one finds a very precise order, prescribed by
the plan d'instruction, which requires that each item be ordered, named,
stamped, in accordance with a procedure which would be rendered
invalid by any kind of modification. The impression of disorder is due
only to the accumulation of pending cases; or, once a file has regur-
gitated its contents, to the abundance of legislative texts which have
to be addressed, to the number of technical annexes, or to the weight
of documentation and the intensity of the exchange which generated
so many formal replies. Once the dossier has been replaced in its box
file, once the case has been dealt with, order is immediately restored,
and that is precisely how conseillers and lawyers deal with things. Once
the file has been closed, they give it no more thought; they move on
to another case, another file. A case is something that is opened and
closed like a box file.

It might be said that even in the laboratory, disorder is more apparent
than real, because each object, instrument, or experiment depends on
an ordered document called the protocol book, which is more rigorous
than any plan d'instruction. It is a sort of general audit of scientific activity
in the laboratory, in which researchers note down what they propose to
do, the raw results they obtained, and provisional hypotheses suggested
by those results. Indeed, this great book has recently been given a quasi-
legal status as a result of the spread of cases of fraud and of patents.
Nevertheless, there is a world of difference between these two kinds of
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accounting, because the protocol book does not contain the activity of
the laboratory in the way that a file quite literally or physically contains
cases referred to the Conseil. The laboratory could never be described
by a unity that is as precise, as defined, as calibrated, and as homogenous
as the number, nature, and placement of the Conseil’s files. No claim
has the closed, round, and polished form of a grey cardboard folder,
which is easily transportable, in which everything is held and which
forms the small world to which the judge has to restrict himself, on
pain of a penalty. The work of the laboratory spills over at all points,
depending as it does upon the future action of colleagues, the progress
of technology, the complex play of intercitation, industrial production,
public reaction. Only the box of tricks of scientometrics has managed
to describe laboratory work in more or less coherent and standardized
terms.'? By contrast, there must be something in the file itself, in its
closure, that supplies an essential reason for law’s difference from the
sciences.

To understand this difference, the file has to be seen in the context
of the attitude of the conseillers who analyse, supplement, or discuss it.
Coming from the laboratory, the ethnographer is immediately struck by
the indifference with which members of the Conseil treat the documents
which they have in front of them. In Rossier’s laboratory, the act of
writing was always an intensely passionate moment, and the re-writing
of articles prior to publication involved heated discussions about what
could or could not be said, about how far one could go without going too
far, or about what had to be concealed for tactical or political reasons.
They seemed more like lawyers preparing a case on behalf of their client
than judges drafting their arréts. Rather, members are as a rule indif-
ferent to their file, and this indifference is punctuated by pulled faces,
sighs, lapses of memory, a whole hexis of disinterest which contrasts very
sharply with the obligation that laboratory researchers should be deeply,
bodily, and passionately engaged in their observations about a matter
of fact. In science, as in religion, it is necessary to display an attitude
that declares a profound and sincere adherence to whatever one is say-
ing, an adherence that will only be renounced when one is forced to
do so by one’s colleagues or (which amounts to more or less the same
thing) by the facts. At the Conseil, on the other hand, it is essential to
show, by means of a subtle body language, that one is quite indifferent

12 Michel Callon, Jean-Pierre Courtial et al., La scientométrie (PUF Paris, 1993), no.
27217.
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to the argument one is making: ‘If you don’t accept my argument, you
will accept the claim’, might say a judge with Olympian calm, before
embarking only a few minutes later on a line of reasoning that is diamet-
rically opposed to the first. An observation made by a conseiller about a
colleague who used to be a physicist reveals this difference quite nicely:
‘Like a true scientist, he adheres too closely to his solution, contrary to
myself’. For this particular conseiller, the libido sciendi displayed by his
colleague was quite incompatible with the work of a judge.

In the procedures of the Conseil d’Etat, especially when they are con-
trasted with the scientific mode of attachment, one finds an accumula-
tion of micro-procedures which manage to produce detachment and to
keep doubt at bay.

THE RAPPORTEUR

When in the course of an instruction session (séance d’instruction) the
rapporteur is asked to re-read his notes, he will have no recollection
of them, several months having gone by since his examination of the
file.]® Imagine how embarrassed a scientist would be if he were asked to
present a research report which he had written six months or a year ear-
lier, which he had not read again since then, and whose contents he had
entirely forgotten. What is even more astonishing is that at the time of
his initial examination of the file, the rapporteur would have prepared
two contradictory drafts of decisions (projets de jugement), one arguing
for a rejection of the request, the other for cancellation, should his col-
leagues not adopt his reasoning. So, not only does he have no recollec-
tion of the case, but he arrives at the hearing prepared for one course . . .
and its opposite. For a scientist, this would be quite scandalous; it would
be like deciding at the last moment, in the light of his colleagues’ reac-
tions, whether the phenomenon he was talking about existed or not,
which would mean preparing two articles, two posters, two sets of trans-
parencies, one for, and one against its existence. Worse still, once the
discussion has come to an end, the president of the assembly can ask the
rapporteur to draft a third project. And, far from taking umbrage at this
expression of bad faith, the rapporteur politely gets on with job, imme-
diately setting about writing a projet — which might even be contrary to
that which he will vote for later. A scientific researcher would be made

3 The séance dinstruction precedes the deliberation properly speaking, it is a way of
rehearsing the arguments before submitting the case to colleagues.
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mincemeat of if he was required to write an article contradicting his
own beliefs, on the pretext that the colleagues in his research team had
formed a consensus opinion that contradicted those beliefs; he would
insist that his minority view was represented in the final report, and
would slam the door behind him if it was not. In any case, for him it
would be a matter of conscience. It is not that judges do not have con-
sciences, but that they place their scruples elsewhere.

We should not assume that the conseillers are indifferent, blasé, or
bored by the cases that they deal with, or that they are detached in the
manner of an automaton. Quite the contrary, they have plenty of inter-
ests, otherwise no one would stay at the Conseil for more than a couple
of weeks. There is the legal complexity of the case itself, the structure
of administrative law, the social, political, economic, or governmental
implications of cases, the peculiarity of certain claimants, the scale of
the injustices that are sometimes committed, the prestige of the State,
the intellectual pleasure taken in extracting simple arguments from an
obscure case, the pleasure of standing out amidst colleagues of one’s
own intellectual level, to say nothing of the gentleman’s club-like envi-
ronment in which future careers are plotted and past failures repaired.
There are many sources of interest, but every effort is made to ensure
that they are not attached to the file, to the bodies of opinion-givers, or
to solutions adopted in much the same way as they are in everyday life,
because they are held apart from the matter at hand, the object itself,
by a distance that progressively becomes almost infinite. It is at this
point that one can best gauge the abyss that separates law from science:
whereas in the laboratory every effort is made to make a connection
between the particularities of the object in question and what is being
said about it, in the Conseil, by contrast, everything is done to ensure
that the final determination is distanced from the particularities of the
case.

THE REVISEUR

Nowhere is this contrast clearer than in the procedural phase when
the réviseur re-presents the rapporteur’s note of the case. From the per-
spective of the scientist, this procedure is quite absurd. Having just
spent half an hour listening to someone reading in a monotone voice
a text which explains the whole case, the réviseur, who is more highly
placed in the hierarchy of the Conseil, takes up the story again from
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the beginning, this time in oral form. The process of revision is nev-
ertheless an essential moment in the process of judgment because the
réviseur is the only person to have re-read the file the previous day, or
the day before that, and who has retained all of the details of the case
in his mind. None of the others is familiar with the case and none of
them will read the file again, with the exception of the commissaire (see
below) who will later become familiar with the case for the first time.
This is another procedure that would seem out of place in science: the
more the case progresses, lingers, or makes its way up the hierarchy of
judgment, the more it is dealt with by people who are distanced from
the file and who have no knowledge of it. In science, this would be like
asking the advice of people who had fewer and fewer competences in
the specific aspects of the subject to allocate claims about controver-
sial discovery; or as though, in relation to a difficult question concern-
ing invisible galaxies, one were to ask certain people, chosen precisely
because they knew nothing whatsoever about galaxies, to determine the
question, on the basis of no information other than an account of the
issue given by people more competent than themselves.

But of course the procedure of revision is neither bizarre nor espe-
cially incongruous. As we shall see, what is in issue is not information;
judges do not exactly determine the particularities of the case; there is
more to the réviseur’s reprise than a simple process of repetition. In the
guise of a simple process of repetition, the réviseur effectively transforms
the case by altering the respective proportions of fact and law, placing
more emphasis on strictly legal questions than the réviseur’s note. The
particular case is less important than the point of law into which it is
subsumed or than the particular reform of administrative law prompted
by the case. Therefore, the réviseur has less to say about the facts (less,
that is, than the rapporteur, who in turn had less to say about them than
the lawyer, who had less to say than the claimant, who, of course, talks
mainly about the facts!) and more to say about the law. When the judg-
ment is delivered, nothing will remain other than the celebrated green
slip, which summarises the whole case in a single sentence; such as, for
example: “‘Where a prefectural authority refuses to take cognizance of
the peremption of a licence to work a quarry, made pursuant to article
106 of the Mining Code, can that order be reviewed on the grounds that
it is ultra vires?” Nothing remains of the particular case, whose detailed
facts can be discovered only by looking up the case on the computer
database. There is no path relaying the green slip to the precise nature
of the case, and yet, for the judges to whom this lapidary sentence is
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addressed, the essentials of the experience are indeed summarised in a
single sentence.

The word ‘fact’, which is used in both science and law, might well
have led us astray in our comparison, because the same word is used
so differently in each domain that it seems almost to be a homonym,
or a faux-ami. The ‘facts’ in a legal file constitute a closed set, which
is soon made unquestionable by the sheer accumulation of items, and
to which it soon becomes unnecessary to return. Facts are things that
one tries to get rid of as quickly as possible, in order to move on to
other things, namely the particular point of law that is of interest, and
to which the judges will be entirely devoted from that point on. In the
laboratory, on the other hand, a fact occupies two somewhat contra-
dictory positions: it is simultaneously that which is spoken of, and that
which will determine the truth of what is being said about it. Therefore,
one can never really dispose of the facts in order to move on to some-
thing more important. Unless, that is, one confuses laboratory facts, as
I have described them, with the ‘sense data’ of the empiricist tradition
which was invented by Locke and Hume for reasons that were more
political than epistemological, ‘sense data’ being the incontrovertible
basis of our sensations, which the human mind combines in such a way
as to develop more general ideas. But, as we shall see, the way in which
this kind of fact distinguishes that which is debatable from that which
is not has nothing to do with the mode of speech of researchers. It owes
more to law than to science.!* Rather than confuse the two, we should
sharpen the contrast: when it is said that the facts are there, or that they
are stubborn, that phrase does not have the same meaning in science
as it does in law, where, however stubborn the facts are, they will never
have any real hold on the case as such, whose solidity depends on the
rules of law that are applicable to the case.

Nevertheless, it should not be assumed that there is a crisp distinction
between the scientist’s ‘respect for the facts’ and the lawyer’s emphasis
on form or indifference to the claimant’s demands. In the laboratory,
the particular facts do not count either: the rat which gave its brain to
the experiment thereby donates its body to science, and the body will
be summarily incinerated; a particular neuron, having ceased to live,
will be abandoned in much the same way; also, raw data will be very
quickly forgotten. The phenomena put to the proof of an experiment

4 Mary Poovey, History of the Modern Fact: Problems of Knowledge in the Sciences of
Wealth and Society (Chicago University Press, Chicago, 1999).

89



BRUNO LATOUR

are interesting only because they are the instantiation of a problem, the
exemplification of a theory, the point of an argument, or the proof of a
hypothesis. But how does this differ from the movement of law, because
both regimes drop the substance they talk about in order to address that
which it exemplifies. The difference consists entirely in the possibility
that a theory, if it is a good one, has to be able to generate the fact by a
process of retroaction: the theory includes all the important details of
the fact, otherwise it would not be the theory of that particular fact and
would be no more than an unfounded hypothesis, pure speculation, or a
simple proposition which had never been put to an empirical test. This
retrodictive path does not exist in law, where, in any case, it would be
quite meaningless. What makes our friend Rossier such a good neuro-
scientist is that his theory of the expression of neurons is able to retrace
the precise path of each of the neurons he has sacrificed throughout the
experimental process, or of any other neuron included in his experi-
mental protocol. In law, so long as you have grasped the point of law,
you do not have in your grasp a fact which is liable to emerge unpre-
dictably to surprise you at any moment; in science, if you have grasped
the theory you should be able to return to the facts from which you
began, and even anticipate new facts.

THE COMMISSAIRE DU GOUVERNEMENT

There are yet other minor procedures which compel even the most
interested, passionate, or expeditious of conseillers to become indiffer-
ent, objective, fair, and dispassionate. Could one imagine anything
in science resembling the commissaire du gouvernement,'®> who remains
silent throughout the whole séance d'instruction, taking notes? Is this per-
son the secretary to the meeting? Hardly, because his notes are made
for his own use only, in that they help to prepare him for his read-
ing of the file, which he will go over from beginning to end. Might
he then be the ultimate expert to whom less skilled conseillers have
entrusted the task of finding the right solution? No, because he is often
younger than the president of the assembly, who will subsequently pass

15 The word ‘commissaire’ is even more confusing in English than in French. This gov-
ernment ‘commissar’ is exactly the opposite of a commissar sent by the govern-
ment(!) since he is totally independent. The word has been kept for obscure reasons
of legal conservatism.
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judgment on his commentary. Now, he keeps quiet, and they do the
talking; tomorrow, or in a few days time, he will speak, and they will
keep quiet.!® In that case, why not get it over with, and ask him to
give his opinion there and then? Because although the object is to get
things over with, it is to do so with all the appropriate forms, having
once again explored the relationship between this particular case and
the law, the case in its entirety and the law in its entirety. One might say
that the commissaire du gouvernment has been entrusted with a particu-
lar task of quality control, in that he is asked to retrace the course taken
by the claimant, the lawyers, the judges of first instance, the rapporteur,
and the réviseur, before going on to review the vast accumulation of
two centuries of administrative law, in order to ensure that the whole
thing is properly and securely bound together. He is the person who
tests connections and ensures coherence, and who reassures his col-
leagues that the daily process of stitching things together has not cor-
rupted administrative law in any way. The silence of the commissaire du
gouvernement throughout the séance d'instruction, the formal reading of
his conclusions during the audience, his return to silence throughout the
stage of the deliberation (in which, it should be remembered, the judges
have no obligation to adopt his reasoning), then the separate publica-
tion of his conclusions, which might or might not differ from those
of the judgment, which is itself published, function as set mechanisms
invented entirely within the Conseil d’Etat so as to produce a mode
of detachment which in science would seem incongruous, not to say
comic.

In science, the role of the commissaire du gouvernement could be repli-
cated only by entrusting a scientist with the overwhelming task of
reviewing his entire discipline from the beginning, in order to test its
coherence and to ensure its relation to the facts, before proposing the
existence or non-existence of a given phenomenon in a formal depo-
sition, although the final decision would not be his, and although he
would have to work alone, guided only by his own knowledge and his
own conscience, being content to publish his conclusions quite inde-
pendently. Although something like this role can be found in the form

16 One feature of French administrative law is that the whole procedure is written,
with no oral argument other than the presentation read out loud and standing by
the commissaire and which is called his conclusions for the reason that they do not
conclude the judgment. Law is really very peculiar.
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of scientific review articles,!” which are commissioned from experi-
enced scientists in mid-career, who are expected to summarise the state
of the art for their peers, review articles do not have this peculiar mix-
ture of authority and absence of authority. Either the commissaire du gou-
vernement is like a scientific expert, in which case his greater authority
should relieve his peers of their obligation to doubt — he knows more
about the issue than they do — or he is simply not playing the role of the
expert, in which case why place on his shoulders the crushing burden
of having to review the whole case in order to enlighten the process of
judgment? The role of the commissaire du gouvernement resembles that
of a scientist only to the extent that he speaks and publishes in his
own name; similarly, there is something of the conseiller du gouverne-
ment in all scientists, who see themselves as enlightening the world.
The commissaire du gouvernement is, then, a strange and complex hybrid,
which has something of the sovereignty of lex animata, law embod-
ied in a man, but whose pronouncements bind no one but himself,
whereas in the old world sovereigns always had the last word. In that
case, what does he do? What is his function? He gives the whole team
the occasion to doubt properly, thereby avoiding any precipitously-
reached solution, or any cheaply-bought consensus. He is, in a sense,
an airtight chamber for the avoidance of certainty, a kind of injunction
to avoid agreement, an obstacle deliberately placed along the entire
length of the path of judgment, a grain of sand, occasionally a scandal,
but in all cases an irritant, or a resistance; the commissaire du gouverne-
ment is the most peculiar example of a producer of objections, or of
objectivity.

The importance and the ambiguity of his role are clearest in those
cases in which he argues for the overruling of existing precedents, this
being the legal equivalent of the process (which so excites researchers)
by which scientific paradigms are overthrown. Because he, unlike his
colleagues, is not bound to reach final judgment, he can allow himself
(with one eye on the case itself, and another on the corpus of law) to
suggest substantial alterations to this vast structure, whose coherence
is produced by a kind of ongoing balancing act, similar to that which
keeps a cyclist in the saddle. Precisely because he is not obliged to do
anything but prompt the law in the moment, without himself having to
pass judgment, he can allow himself to indulge in the sort of audacious

17 E Bastide, M. Callon et al., ‘The Use of Review Articles in the Analysis of a Research
Area’ (1989) 15/5/6 Scientometrics 535.
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developments or deepenings which would terrify the conseillers, who are
always kept in harness, bearing on their shoulders the weight of admin-
istrative realities. There is always a certain freshness to commissaires du
gouvernement, and they are in any case worn out after a few years.'® But
unlike scientists, who dream of overturning a paradigm, of putting their
names to a radical change, a scientific revolution, or a major discovery,
commissaires du gouvernement invariably present their innovations as the
expression of a principle that was already in existence, so that even
when it is transformed completely the corpus of administrative law is
‘even more’ the same than it was before. This prowess is required by the
essential notion of legal predictability (sécurité juridique), which would
seem quite out of place to a researcher. Just imagine the effect of a
notion of scientific certainty on research: what was discovered would
have to be expressed as a simpler and more coherent reformulation of
an established principle, so that no one could ever be surprised by the
emergence of a new fact or a new theory.

THE FORMATION DE JUGEMENT

Let’s get it over with! We've had enough! We know enough to pass judg-
ment! It is as plain as day that claimant A is in bad faith, drug dealer B a
toad, and claimant C a fussy nit-picker, that minister D is plain incom-
petent, decree E a tissue of absurdities, and police prefect F a public
menace, so why prolong the discussion? The facts are blindingly obvi-
ous. You have already read the open-ended note of the rapporteur, heard
the réviseur, spent two hours in the séance d’instruction discussing the
case, the president has consulted on the matter with the Président du
Contentieux, you have heard the conclusions of the commissaire du gou-
vernement, and still you haven’t finished? No sooner has the commissaire
du gouvernement sat down that you resume your deliberations again, this
time with a new set of discussants, that is, a fresh set of people who are
ignorant about the case, who have heard neither the rapporteur nor the
réviseur, who have heard nothing of the discussion, and ask the same old
naive questions. Isn’t that all extremely disheartening? Why not give
the file to the commissaire du gouvernement and close the case for good.
Let’s say no more about it. Enough prevarication. Yet, it is essential
to hesitate and doubt, precisely so as not to rush towards blindingly
obvious truths. The tedious succession of reviews and revisions, the

18 There are about 20 commissaires for the 200 conseillers at work in the Conseil.
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meticulous verifications of bureaucratic stamps, and the repetition of
preambles ensures that blind, stumbling, justice can walk in a straight
line and say exactly the right thing. All these procedures of detachment
allow the law to ensure that it has doubted properly, whereas almost all
the elements of a laboratory tend to the speediest possible acquisition
of certainty. If Justice holds a set of scales in her hand, it is not because
she weighs exactly, but because equilibrium has been disturbed a
little.

Common sense finds the slowness of both law and science incom-
prehensible: why take so much trouble to judge? it asks. Why go to so
much hassle to know? it asks, astonished. Do we really need all these dis-
tancing procedures in order to deal with a case about dustbins, pigeons,
planning permissions, or appointment procedures? Is it really necessary
to spend so much money, to mobilise the best and the brightest, and
to spend years on claims which could easily be resolved with a bit of
common sense and a measure of good faith?!” Is it really necessary to
sacrifice hundreds of rats, to mobilise an elite of men in white coats, or
to invest in extremely expensive instruments in order to learn how our
brains work or how many stars there are in the sky? What a waste of
time! How slow! If the production of doubt in law and of knowledge
in science were criticised in these terms by ordinary common sense,
judges and scientists would immediately join forces to celebrate time,
slowness, care, expense, elitism, quality, or respect for procedure. Both
scientists and judges would exclaim that common sense, with its crude
methods, could produce neither this effect of slowness of judgment nor
confidence in certainty: it would reach a conclusion too quickly, too
hastily and on the basis of superficial first impressions; we depend vitally
on these costly and ponderous institutions, which require the complex
elaboration of an esoteric vocabulary and the application of procedures
that are exasperatingly meticulous, because these are the only means
we have to avoid arbitrariness and superficiality.

And yet common sense is right: things have to be brought to an end.
And here, once again, science and law, which seemed for a moment to
be united in their defence of their procedures, rather than their privi-
leges, are shown to be quite different. At the Conseil d’Etat, every effort
is made to sustain doubt for as long as possible, but when a decision is
reached it is made once and for all. In the laboratory, every effort is

19 In addition to political appointees, the bulk of the Conseil is formed by young grad-
uates from the very prestigious Ecole nationale d’administration.
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made to reach certainty, but in the end it is left to others, to colleagues,
to a point in the future, to the dynamic of the scientific field, to decide
on the truth value of what is said. This attitude is completely opposed
to what one finds in law: suddenly, after months or years of waiting, the
case has to be concluded. And this is not just a possibility but an obli-
gation, which is inscribed in the law: a judge has to decide, otherwise
he abuses his authority. Although he has gone to all this trouble to slow
things down, to observe formality, to collectivise, to become detached
and indifferent, to distance himself, judgment must now be issued. That
is the object of the process of deliberation. The only available escape
route lies in deciding that the decision cannot be taken alone, that the
case is too serious, so that one has to remove the case to a stage fur-
ther up the hierarchy.?’ But this change of direction only puts off the
inevitable. The Conseil d’Etat will have to make the decision. It is the
ultimate tribunal. The only way to get judgment over with is to pass
judgment.

A laboratory works in quite the opposite way: it has gone to consider-
able trouble to cover its back, to multiply its data, to verify its hypothe-
ses, to anticipate objections, to choose the best equipment, to recruit
the best specialists; it has drafted the most combative article, chosen
the best journal, organised the most skilful leaks to the press, and then
suddenly, at the last moment . . . except that there is no last moment!
Quite unconcernedly, the researchers, having passionately pursued the
truth, and now being unable to control the fate of their claims, leave it
to others to take care of verifying them. “We’ll soon see what they have
to say; the future will say whether we were right or not’. The tribunal
of history is a strange sort of court because it lacks the most essential
quality of a court: the absolute obligation to pass judgment now, with-
out putting it off until later, and without delegating the task to some-
one in the future, who might be better qualified or superior in rank
to oneself. Having accumulated their proofs of modesty and distance,
the judges abruptly, and with the greatest arrogance, take on the wrath
of sovereignty: they decide the issue. Scientists, having exercised all
the passions of knowledge and every pretension to certainty, suddenly
become modest and humbly defer to others.

20 There are five different levels inside the same Conseil d’Etat, to judge cases from the
least to the most important case. Contrary to English-speaking systems, the Conseil
occupies the position of first and last instance depending on the topics. It is also at
the top of a long chain of administrative tribunals for first instance and appeal courts.
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CHAINS OF REFERENCES AND CHAINS
OF OBLIGATIONS

But to distinguish passion on one side, and detachment on the other,
scientists’ interest and lawyers’ disinterest, modesty and authority, or
closure and openness, is to make what is still only a surface compari-
son, lying in the indeterminate zone between psychology and ethology,
between procedure and content. In order to deepen the analysis, which
aims to distinguish scientific and legal activity, which are so often con-
fused, we should now, at the risk of tiring the reader, trace out the work-
ings of these two modes of enunciation even more closely, by distin-
guishing the chains of reference which anthropologies of science have
studied very closely from legal chains of reference, which are very dif-
ficult to describe.?! However, the task is not impossible, because the
fabrication and processing of files reveal the traces of these two ways of
establishing relations, which in one case are made of information, and,
in other, of what can only be called obligation. But what does that mean?
I shall try to describe what is transported from one layer of inscription to
another in the course of an experiment, and what happens to a file when
it undergoes the process through which legal grounds are extracted from
it. My hypothesis is that most of the superficial features that we have
set out so far are explained by the differences between these two orders
of circulation.

Before exploring these differences, we should recall the common ori-
gin of both legal and scientific practices, the ancestral learning that still
constitutes the basic apprenticeship of scientists and lawyers, namely,
the manipulation of texts, or of inscriptions in general, which are accu-
mulated in a closed space before being subjected to a subtle exegesis
which seeks to classify them, to criticise them, and to establish their
weight and hierarchy, and which for both kinds of practitioner replace
the external world, which is in itself unintelligible. For both lawyers and
scientists, it is possible to speak confidently about the world only once
it has been transformed — whether by the word of God, a mathemati-
cal code, a play of instruments, a host of predecessors, or by a natural
or positive law — into a Great Book, which might equally well be of
nature or culture, whose pages have been ripped out and re-arranged by
some diabolical agency, so that they have now to be compiled, inter-
preted, edited, and re-bound. With scientists as with judges, we find

21 On chains of reference, see Bruno Latour, Pandora’s Hope: Essays on the Redlity of
Science Studies (Harvard University Press, Cambridge, MA, 1999).
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ourselves already in a textual universe which has the double peculiarity
of being so closely linked to reality that it can take its place, and yet
unintelligible without an ongoing work of interpretation.”” And both
for scientists and lawyers this incessant activity generates new texts,
whose quality, order, and coherence will, paradoxically, increase the
complexity, disorder, and incoherence of the corpus they leave to their
successors, who will themselves have to take on this labour of Sisyphus
or Penelope. Stitching, weaving, reviewing, and revising of Exegesis,
mother of both science and law.

The common exegetical role of the good researcher and the good
lawyer can be seen in the way that they both evaluate stacks of het-
erogeneous documents by attributing a different value of trust to each.
Just as the expression ‘Qui sera publié au recueil’ carries more weight
than ‘aux tables’ in the description of a precedent, so an article pub-
lished in Nature or Science will elicit a greater degree of attachment
than a pre-print posted on a website. Both scientists and lawyers have
great respect for existing publications (which in both disciplines can
be tracked down by a coded scheme of citation and references) and yet
both have a certain distance, defiance, or even disrespect for too close
a linkage of references. Just as a commissaire du gouvernement will say,
quite politely, that ‘This decision seems to me to be quite isolated, and,
in truth, quite unrepresentative of the case law’, so a researcher will
have no hesitation in writing that ‘Although there are a number of
experiments which assume the existence of this phenomenon, no con-
clusive proof has ever been provided’. Both differentiate very subtly
between those documents which are assured and those which leave
enough gaps and contradictions on which to hang the argument, or to
suggest alternative formulations. Both kinds of practitioner work col-
lectively, and without the close collaboration of their colleagues they
would be quite unable to say anything at all. In both domains, every-
thing may already have been written, but still nothing has yet been
written, so that it is necessary to begin again, collectively, with a new
effort of interpretation.

However, whereas in the Conseil d’Etat the act of writing is always
explicit, in a laboratory such as that of Rossier, it always seems to be a
mere appendage of scientific work, or perhaps even a kind of chore. For

22 This is the main thrust of Pierre Legendre from L’empire de la wérité: introduction
aux espaces dogmatiques industriels (Lecons IT) (Fayard, Paris, 1983) to Sur la question
dogmatique en Occident (Fayard, Paris, 1999).
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example, on arrival at the Conseil, each new member receives two doc-
uments: the Memento du rapporteur devant les formations administratives
du Conseil d’Etat, and the Guide du rapporteur de la Section du Contentieux.
These substantial volumes, which explain in detail how to draft notes
and arréts, are essentially style manuals paying as much attention to the
form of bureaucratic stamps and endorsements as they do to the proper
layout of paragraphs or correct punctuation. Although there are (espe-
cially in the United States) courses which provide future scientists with
a training in writing skills, most laboratory workers would be surprised
to find their activity described as a work of exegesis. Until this char-
acter was revealed by the anthropology of science, scientific texts were
assumed to be nothing more than supports for information, whose only
virtue was transparency, and whose only defect obscurity. In order to
re-connect the sciences with their ancient roots, these texts had to be
seen in the light of the output of laboratory instruments and the impor-
tant role of intercitation. Only then could scientific authors once again
appear as hermeneuticists, as writers or scholars, except that the texts
they compare incorporate textual proofs extracted from phenomena put
to an experimental trial. Conseillers, on the other hand, are always talk-
ing about their writing activities, and quite often speak in formulaic
phrases made up of citations. For them a text is never just a support
for information, and is never evaluated on the basis of its clarity alone;
indeed, that much becomes obvious if one reads any of their writings!
If we remind ourselves of their common roots, it becomes impossible
(whatever might be said in the vast body of writing on the subject) to
distinguish scientific texts, which are supposed to be factual and imper-
sonal, from legal texts, which are supposed to have the special property
of doing what they say, or, depending on the circumstances, of saying
what should be done. There are, of course, a number of differences, but
we should hesitate to understand these in terms of the conventional dis-
tinction between fact and law, or between declarative and performative
statements. Scientific texts, as | have already suggested, resemble nei-
ther the mythical statements of rhetoricians or philosophers of language
(‘water boils at 100 degrees’) nor affirmations (‘the decision made on
17 April 1992 by the administrative court of Grenoble is hereby over-
turned’). Unlike the manuals or encyclopedias with which they are so
often confused, the scientific or research text that emerges straight from
the laboratory deals not so much with a fact that has to be described, but
with a profound transformation, which the word ‘information’ does not
really describe. Unless, that is, the term is understood etymologically, to
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mean placing within a form, the latter being understood quite literally or
materially, as consisting in a graph, equation, or table. No in-formation
can be produced without a cascade of these sorts of trans-formations.??
Moreover, no scientific article would make do with a single such trans-
port, with just one representation in the form of a graph, but has instead
to orchestrate dozens, each linked to the other so as to compose a drama
or a chain of reasoning, each one being precarious in the sense that it
seeks to carry over all of the relevant elements of the preceding layer
while at the same time thoroughly modifying them so as to give added
force to the particular theory, formula, or interpretation. Finally, as I
have observed, this whole process of transformation takes the form of
a claim or petition, which is characterised by uncertainty and danger,
and which the authors release into the mass of existing publications.”*
The truth value of the statement will be attributed retroactively, from
the treatment that the claim or petition receives at the hands of other
authors, supporters as well as detractors.

This sort of textual trail, or complex alchemy, has no more to do with
the common sense notions of a factual statement than it does with legal
texts. If the very particular kind of activity that one finds in laboratories
is understood as the hazardous construction of referential chains, one
can find numerous traces of that process in judicial files, but far from
defining the nature of judicial activity, it merely organises a few of its
segments, the remainder being characterised by activities that are more
properly legal. For example, the question whether a map was annexed to
a file might be answered by the referential gesture of pointing to the file,
or the map might be adjudged to have been annexed by connectivity.?’
In this manoeuvre, the furrow of one referential chain is abandoned in
favour of another, which we have still to define.

The differences between law and science are clearly revealed in the
clash or interruption of these two furrows. For example, if the ques-
tion whether an acknowledgement of receipt was actually sent is raised
in the course of a hearing, and the file contains the appropriate post

2 Mike Lynch and Steve Woolgar (eds.), Representation in Scientific Practice (MIT Press,
Cambridge, MA, 1990).

% See Ludwig Fleck, Genesis and Development of a Scientific Fact (University of Chicago
Press, Chicago, 1935) for a classic analysis of this alchemy.

% In one of their decisions, the Conseil had judged that a map for a building authorisa-
tion is ‘said to be’ annexed to the expulsion procedure file even though it is not phys-
ically present in the annex, provided it can be consulted somewhere at the mayor’s

office.
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office form, signed and dated by the claimant, the quality of the ref-
erence is unquestionable; similarly, when the assembly is convinced,
having taken a common sense approach in reading tracts annexed to
a file, that a candidate defamed his opponent to some degree on the
eve of the election; or, again, where an aerial photograph attached to
a file allows them to establish whether or not a park is fully enclosed
by a wall, this being the point at issue, the judges retrace a short refer-
ential chain by doing what geographers, geologists, or surveyors might
do, that is, by superimposing layer upon layer of documents and trac-
ings, which are very different in terms of their materiality (photographs,
graphs, documents, and plans) but which by their nature keep informa-
tion intact across a play of transformations. But the judges’ confidence
would soon evaporate if, instead of having to make the few referen-
tial steps which they take when they track a map, graph, signature, or
opinion through their files, they had to cross the dozens of transfor-
mations that are necessary for scientists to establish a reasonably solid
proof in a somewhat specialised field. Would a judge agree to entrust his
judgment to an electronic microscope which requires a hundred or so
adjustments, each of which completely transforms the initial sample??
A judge would exclaim indignantly that he needed a more ‘direct
contact’ with reality.

On the other hand, would a researcher agree to make a decision on
the basis of a frame that was as narrowly defined as ‘what is contained
within the file’? The short referential chains which are contained in the
folder would soon be disrupted by slippages, dislocations, and changes
of register which would be horrifying to scientific researchers. When a
judge says that there is nothing in the file to the effect that a foreigner
expelled from France had children born in France, he satisfies himself
with the limits defined by the antagonistic logic of the case, and settles
for an inquiry as to whether any defence submission had disputed the
fact, using the phrase, ‘and that point was not contested’. A procedure
of this sort, which requires that one keep to the traces accumulated
in the file, would freeze the blood of a scientist. He too, like his judi-
cial critic, would demand a more direct, richer, and more living, contact
with reality! ‘Let’s put the file to one side and go and see what’s happen-
ing for ourselves, let’s do some fieldwork, question the witnesses, forget

%6 Peter Galison, Image and Logic: A Material Culture of Microphysics (University of
Chicago Press, Chicago, 1997).
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the pathetic arguments of the lawyers, and escape from the straight-
jacket of this paper world, which is unable to capture reality’. The point
is that the researcher confuses the supplément d’instruction with the pro-
cess of judgment. His objective is always to know more, and he would
expect there to be a two-way path between the offices of the Conseil
and the facts, which would allow the transportation of (appropriately
transformed) information to be continually improved. But, as a result,
he would accumulate more and more information without yet being
able to pass judgment. The process of instruction would be inflated to
quite fearsome proportions, and no decision would ever be reached. He
would, in fact, be engaging in research, not judgment.

Lawyers and scientists are each scandalised by the other’s forms of
enunciation. They both speak truth, but each according to a quite dif-
ferent criterion of truth. Judges consider that scientists have access to
what is only a pale version of reality, because they write articles which
have a relation to the facts they describe that is so indirect that there are
dozens of steps in their reasoning, and as many leaps from each graphic
representation to the next. Scientists, on the other hand, do not under-
stand how judges can be content with what is wrapped in their files, or
how they can apply the term ‘incontrovertible fact’ to a submission that
has not been contradicted by a counter-submission. Scientists, by con-
trast, measure the quality of their referential grip in terms of the mediate
character of their instruments and their theories. Without making this
long detour, they would have nothing to say other than whatever fell
immediately before the senses, which would be of no interest, and would
have no value as information. Judges, for their part, hold that the qual-
ity of their judgments is closely dependent on their ability to avoid the
two hazards of ultra petita and infra petita: that is, issuing a judgment that
either goes beyond or falls short of that which the parties have asked
for. What seems to judges to be a major failing is considered by scientists
to be their greatest strength; yes, they can only attain precision by pro-
gressively distancing themselves from direct contact. And that which
scientists regard as the greatest defect of law is taken as a compliment
by the conseillers: they do indeed stick to what can be elicited from the
file, without addition or subtraction. Here, we have two distinct con-
ceptions of exactitude and talent, or of faithfulness and professionalism.

It might be argued that these differences are quite minor by compari-
son with what both have in common, namely the reduction of the world
to paper. From this overly general perspective, both scientific inclusivity
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and the inclusivity of the file resemble stuffing a quilt into an envelope.
But these are two very different modes of reduction, and the whole aim
of this section is to distinguish them. The important thing is to under-
stand how the relation between the legal file and the particular case is
unlike the relation between a map and the territory, if maps are taken
as both a symbol and an example of chains of reference.

Legal reduction seeks to constitute a domain of unquestionable fact
as quickly as possible (which means only that there should be no sub-
mission from the defence contesting those facts), so that it can then
subsume the facts into a rule of law (which is in practice a text) in
order to produce a judgment (which is, in reality, a decree, a text). Sci-
entific reduction effects the same astonishing economy because it too
replaces the richness and complexity of the world in all its dimension
with paper and texts. But the approach it establishes is utterly differ-
ent because, once one is in possession of a piece of paper, a document,
or a map, it is always possible to retrace one’s steps, returning to the
territory to pick up the trail, once one has found the signposts, the
surveyor’s stakes, or the right perspectives and calculations of angles.
At each point, the reasoning process takes hold on the superposition
of instruments, graphs, theodolites, markers, graduations, and measure-
ments which enable reasoning to act as though it was always moving
from like to like above the abyss of the transformation of matter. But in
law, even when resemblance or precedent is invoked, what is involved
is never a precise superposition. When the rapporteur says:

One of the arguments alleges a procedural impropriety, on the basis
that the plan was neither initialled nor numbered by the commissaire
enquéteur; this allegation is not supported by the facts because although
the register was initialled only on every other page, this is not serious
because the cases define a leaf as a folded sheet.

The miniscule portion of reference that enables him to verify the sig-
nature is immediately diverted, or, more precisely, relayed, by the legal
definition of a leaf. This does indeed involve tracing a path, but in this
case it binds a factual element to what lawyers call a ‘qualification’: ‘is
this a leaf in the sense that the term is used in article 13-25 of the pro-
cedural code of the déclaration d'utilité publique? Someone who holds a
map in their hands also holds the territory, or at least a two-way path
that would allow him to learn more on the occasion of the next itera-
tion, or on the occasion of his next visit to the territory; someone who
holds a file has established a connection that means that he will no
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longer have to learn anything more from the fact, and which, on his
return, will allow him to transport an unquestionable decision.

The difference between reference and qualification is clearly exem-
plified in a case in which an assembly had to decide whether the illus-
trator of a gardening magazine, who had been refused a highly coveted
press card on the grounds that she did not deal with current affairs, could
have the decision of the journalists’ professional body overturned. As
one might expect, there was some discussion of the distinction between
current affairs and seasonal affairs: are this year’s peonies, peach trees, or
kiwi fruit ‘current affairs’? Is the person who illustrates them ‘a reporter’?
But this question of substance would lead nowhere, because the ques-
tion is not whether an illustrator of current affairs is really, truly, fun-
damentally, or referentially a reporter, but whether, as against the pro-
fessional body, she is able to establish that quality ‘within the meaning
of article L 761-2 of the employment code’. There is simply no relation
between this and a definition of essence, nature, truth, or exactitude.
Or rather there is, but the relation is one of simple connectivity: it is
not necessarily the case that progress in one dimension advances things
in the other dimension, or vice versa.

It being the case that Mme Eyraud claims the status of a professional
journalist as an illustrator-reporter; and pursuant to the provisions of the
third subsection of article L 761-2 of the employment code, which states
that ‘The following participants in the editorial process shall be treated
as professional journalists: translator-editors, stenographer-editors, sub-
editors, illustrator-reporters, photographic reporters, except advertising
agents, and those who participate in the editorial process only occasion-
ally’; given that according to the facts of the case the duties of Mme
Eyraud, who is employed by the magazine Rustica as an illustrator, consist
in the illustration of sheets which are designed to describe methods and
techniques of gardening; and given that in this case these illustrations
are sufficiently linked to current affairs as to characterise their illustrator
as a reporter in the meaning of the foregoing provisions; Mme Eyraud is
therefore able to claim the benefit of article L 761-2 of the employment
code.

Even in this very simple case, the two forms of discourse, that of the
dispute itself and that of law, remain absolutely heterogeneous. What
does it mean to say that ‘in this case these illustrations are sufficiently
linked to current affairs’? However much you play with the meaning of
article L 761-2, it will not provide you with the answer to that question.
The text says nothing other than that, in this particular case, the judges
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considered Mme Eyraud to be a reporter within the meaning of the
article. Full stop. ‘Yes, but is she really a reporter?” one might ask. What
does the notion of a ‘sufficient link’ mean? That question would carry us
all the way along a referential chain, distancing us from another chain,
that which ensures the fragile and provisional linkage between a text
and a particular case.

Ah, you might say, but this is a very familiar kind of operation: this is
just a process of classification. In much the same way as a postman uses
the departmental postcodes written on envelopes to sort letters into
boxes ordered by ZIP codes, so a legal file allows one to order the facts
of the particular case according to the relevant categories, such as, for
example, legal error, ultra vires, or public works. But the word ‘classifica-
tion’, like the words ‘reduction’, ‘fact’, ‘reasoning’, ‘judgment’, or ‘qual-
ification’, changes its meaning depending on the kind of enunciation
that we are trying to characterise. A process of scientific classification
would allow one to subsume each particular instance within the cate-
gory in such a way that, having established that A is an instance of B,
anyone who had B in their possession could obtain A, or at least all of
the relevant features of A. If A is an instance of an acetylcholin recep-
tor, given a knowledge of acetylcholin receptors I would know all that
there is to be known about A. But this is not how particular facts are
qualified by legal rules: nothing in article L 761-2 tells one whether the
facts of the next case will or will not disclose a sufficiently close con-
nection to current affairs. The rule contains no knowledge or informa-
tion about the particular facts, except in the most superficial sense; one
might say, for example, that such and such a case is a case of ultra vires,
which would mean that the Service des analyses should steer it towards a
particular assembly specialised in those topics. But this kind of ordering
is of assistance in logistics rather than in judgment. Minor referential
chains (A is an instance of B) are subordinated to what, from the point
of view of the law, is the only true kind of chain: A is an instance of
B as it is defined by article C. Whereas in science the relation between
the instance and category is taxonomic, in law this is only superficially
true. In both cases one finds linkages and pathways establishing numer-
ous relations between texts and events, but in each case the grids differ
as much as a grid of fibre optic cables differs from an urban gas supply
network.

To enter a referential chain is to approach things quite differ-
ently from a legal file. The cascade of transformations which produces
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information is such as to oblige the protagonists to produce that rarest of
commodities: new information about newly-forged beings, which have
come into contact with science and which have to be recognised, taken
into account, ordered, and qualified in such a way that, once these
requirements have been satisfied, one might return to them in order
to gather supplementary information or fresh knowledge, until even-
tually they have been so thoroughly disciplined, understood, trained,
domesticated, and mastered that they can be put in a ‘black box’, at
which point they can be considered as known, and used as the premises
of new processes of argumentation or experimentation.27 This dynamic
of knowledge patterns the world with two-way paths which eventually
saturate the territory that is being mapped, thoroughly confusing the
two registers in a single truth-telling discourse. Those who are recog-
nised by their colleagues as the fortunate producers of new and reli-
able information will be rewarded with eponymy; their name will for-
ever be associated with a particular discovery, such as Newton’s laws or
Boyle’s law.

Strangely, eponymy exists in law but it rewards not the judge but
the claimant, whose name will forever be associated with an important
decision which, as they say, is a ‘landmark decision’. Although the name
of the commissaire du gouvernement is sometimes attached to a decree,
above all if his conclusions are published, no one remembers the name
of the author of a landmark decision, which is necessarily anonymous;
and, as we know, every effort is made to ensure that change is presented
in terms of legal continuity: the phrase ‘plus ca change, plus cest pareil’ is
absolutely applicable to a corpus of law. Whereas in science everything
is done to ensure that the impact of new information upon a body of
established knowledge is as devastating as possible, in law things are
arranged in such a way as to ensure that the particular facts are just
the external occasion for a change which alters only the law itself, and
not the particular facts, about which one can learn nothing further,
beyond the name of the claimant. In law too, paths are traced across
the world, weaving numerous relations between claimants, legislative
acts, decrees, and codes, but these links do not produce any informa-
tion or novelty: they are traversed by moyens, vehicles that are every

2T For two recent marvellous examples see Hans-Jorg Rheinberger, Toward a History
of Epistemic Thing: Synthetizing Proteins in the Test Tube (Stanford University Press,
Stanford, 1997); Karin Knorr-Cetina, Epistemic Cultures: How the Sciences Make
Knowledge (Harvard University Press, Cambridge, MA, 1999).
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bit as original as information, but which are quite different, and which
we have to study further if we are to describe them properly. The differ-
ence is clearest in the situation where a conseiller, addressing a difficult
point, exclaims that ‘Since last week, we know that. ... The knowledge
in question does not rest on a newly established connection between a
fact and a theory, across the hazardous passage of a referential chain;
rather, it means that “We have decided the question, and there is there-
fore nothing more to be discussed’.

RES JUDICATA PRO VERITATE HABETUR

No bond is stronger than legal obligation or certainty as to facts.
That was what led me to make this (occasionally daring) comparison
between two activities which are entirely different, but whose precise
and intricate manufacture is unknown to the broader public. But, as we
have seen, popular representations of law and science confuse the fea-
tures of the two activities so much that they are of no assistance in elab-
orating this comparison. However striking the differences, and however
much those differences are accentuated at each stage of the compari-
son, they are difficult to pin down because, on the one hand, judges
appropriate the scientist’s white coat in order to represent their role,
while, on the other, scientists borrow the judge’s robes of purple and
ermine in order to establish their authority. At the risk of momentar-
ily abandoning ethnography to engage in philosophy, I shall conclude
by drawing up an inventory of these exchanges, so as to render unto
Caesar that which is Caesar’s, and to render unto Galilee that which is
Galilee’s.

Most of the qualities that are commonly attributed to scientists are
drawn from the micro-procedures invented by lawyers to produce their
fragile ethos of disinterest.’® Indifference to the outcome of a case, the
distance established between the mind and the object that is being
spoken about, the coldness and rigour of judgment, in short, every-
thing that we associate with objectivity, belongs not to the world of
the laboratory or of calculation, but to the judicial bench. Or rather,
we should distinguish objectivity as the basis of a mood of indifference
and serenity as to the solution, from what might be termed ‘objectity’:

28 For reasons which have been studied in Steven Shapin and Simon Schaffer, Leviathan
and the Air-Pump: Hobbes, Boyle and the Experimental Life (Princeton University
Press, Princeton, 1985).
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the ordeal by means of which a scientist binds his own fate and that
of his speech to the trials undergone by the phenomenon in the course
of an experiment. Whereas objectivity pertains to the subject and his
interior state, objectity pertains to the object and its peculiarly judicial
role. The same adjective — ‘he has an objective mind’ — can therefore
point to two quite different virtues, one of which is essentially just a
particular form of subjectivity (distance, indifference, disinterest) and
the other a very specific form of subjectification in which the researcher
subjects himself to an experimental object. Doesn’t this common sense
admiration for the objectivity of scientists imply that they should sit as
judges? And when, on the other hand, common sense complains about
the fragility of its lawyers, doesn’t this imply that they should display
the same kinds of objects as laboratory researchers?

The strange thing about legal objectivity is that it quite literally is
object-less, and is sustained entirely by the production of a mental state,
a bodily hexis, but is still quite unable to resign its faculty of judgment by
appealing to incontrovertible facts. It therefore depends entirely on a
quality of speech, deportment, dress, and on a form of enunciation, and
therefore on all of those external appearances that have been derided
since Pascal, without recognising that this respect for appearances is
a form of objectivity that is unattainable for scientists. Scientists speak
inarticulately about precise objects, lawyers speak in precise terms about
vague objects. That is because judges have no superiors to whom they
might refer the task of judgment (unless, of course, they are judges of
first instance). Scientific objectity, on the other hand, is distinguished
by the fact that it is subject-less because it accommodates all sorts of
mental states, and all forms of vice, passion, enthusiasm, speech defi-
ciencies, stammers, or cognitive limitations. However unfair, exces-
sive, expeditious, or partial researchers might be, they will never lack
an object. Above each of them, like the sword of Damocles, hang the
facts — or rather the strange hybrid produced by the encounter between
incontrovertible facts and controversial colleagues — and this threat
is sufficient to call even their most extreme enthusiasms or injustices
to order. Suspended above researchers, there is always a third object
that is appointed judge and charged with deciding on their behalf, to
which scientists delegate the task of judging, without worrying whether
they themselves, in their own consciences, are ‘objective’.’ As for

? In the formulation given by Isabelle Stengers, L’invention des sciences modernes (La
Découverte, Paris, 1993), ‘an experiment is the invention of a power to grant things
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judges, they have no one else to judge on their behalf, and they can
become ‘objective’ only by constructing an intricate and complex insti-
tution which detaches and isolates their consciences from the ultimate
solution.

Having rendered unto judges an objectivity that is a form of subjec-
tivity, and unto scientists an objectity predicated upon the guaranteed
presence of the object, we can now locate the second feature that com-
mon sense surreptitiously displaces from the realm of law to the realm
of science, namely, the ability to have the last word. The invention
of the role of the expert has allowed two quite opposing functions to
be confused, because it requires that scientists, having been diverted
from their roles, occupy the throne of supreme court judges, cloaking
their testimony in the incontrovertible authority of the facts as judged
(res judicata). But there is a difference between expert and researcher.*®
For the latter, there is no such thing as the authority of science ‘as
judged’, and if she were to come across a set of propositions that the
current, fragile, state of scientific controversy had made unquestion-
able, what would she do? Why, of course, she would immediately ques-
tion them! She would return to her laboratory, carry out new exper-
iments, re-open the black box that her colleagues had just sealed
closed, change the protocols, or, if she herself shared their conviction,
she would use this guaranteed output to construct a new experiment
and to engender new facts. In science, incontrovertibility is always
the high point of a movement by which the work of information/
transformation is continually renewed. When discussion comes to an
end, it does so only so as to inaugurate a new phase of intense dis-
cussion about entities which have only recently come into existence.
When the expert scientist is given the power to decide or not decide,
he is lent the regalia of a mode of sovereignty that belongs exclusively
to law.

This confusion would be especially harmful because what the judges
call ‘having the last word’ resembles neither the authority of the expert

the power to grant the experimenter the power to speak in their names’ (at p. 102)
(see also Isabelle Stengers, The Invention of Modern Science (University of Minnesota
Press, 2000).

30 For a recent presentation of the difference, see Michel Callon, Pierre Lascoumes
et al., Agir dans un monde incertain: essai sur la démocratie technique (Le Seuil, Paris,
2001); see also Sheila Jasanoff, The Fifth Branch: Science Advisers as Policymakers
(Harvard University Press, Cambridge, MA, 1990).
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nor the scientists’ endless renewal of discussion.’! Indeed, however
forceful the authority of res judicata in law, what is involved is always,
as lawyers say, the ‘exhaustion’ of the available channels of appeal. The
end of a case never reaches a limit that is any more grandiose that this
particular kind of exhaustion: ‘it’s reported in the Lebon’, ‘the issue has
been decided’, ‘as the law now stands’, ‘unless the European Court of
Human Rights rules to the contrary’. Nothing said in the Conseil d’Etat
is quite as juicy, or as sublime, as these sorts of expression. When they
reach the ‘end’ of a hearing, judges take care to ensure that this ending is
not clothed in the grandiose forms of Incontrovertibility. When Roman
lawyers intoned the celebrated adage ‘res judicata pro veritate habetur’,
they were declaring that what had been decided should be taken as the
truth, which means, precisely, that it should in no way be confused with
the truth. The esteemed role of the expert corresponds neither to the
model of scientific research, which re-opens a discussion that had been
closed too quickly, nor that of the judge, because the latter demands of
closure nothing more transcendent than a simple end to the discussion.
This kind of immanence is a modest, constructive, or even construc-
tivist solution: given that there is no one above us, and that the case
is simply stopped by the decision which in French is precisely called
an arrét, that is, a stop: that which we know without engaging in fur-
ther discussion, we know because, quite simply, we have exhausted the
discussion. There is no further appeal. Full stop.

It might be said that in this respect judges offer to scientists what
epistemologists have described as science’s nightmare: the example of a
mode of unfettered arbitrariness in which a closed assembly decides,
without reference to any external arbiter, with no tools other than
words, and by simple consensus, what should be held as the truth. On
that basis, they would be entirely free to call a cat a dog, to consider a
slave a free man, to say that a contractual clause was a separate agree-
ment, or to extract from silent texts a set of ‘general principles of law’
whose writing no one had ever witnessed; in short, to exercise all the
prerogatives of the technique of fictio legis which, by means of ‘praeto-
rian glosses’, ensured that the citizenry mistook bladders for lanterns.*”

31 For a marvellous example see Michael Lynch and Ruth McNally, ‘Science, Common
Sense and Common Law: Courtroom Inquiries and the Public Understanding of
Science’ (1999) 13(2) Social Epistemology 183.

3 But fictio has in law a very precise meaning, see Yan Thomas, ‘Fictio Legis: I'empire
de la fiction romaine et ses limites médiévales’ (1995) 21 Droits 17.
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Clearly, nothing could be more disturbing from the point of scientists,
who are concerned to build as much reality as possible into their state-
ments, than this capacity to invent everything anew. One can see in this
model the famous notion of ‘social construction’, a spectre summoned
up by sociologists so as to scare epistemologists by threatening that all
quests for the truth end up in a locked room where a secret ballot is held
to decide what will henceforth count as the truth. But, in the same way
as an expert witness has nothing in common with real scientific work,
so social construction manufactured behind closed doors has nothing
in common with real legal elaboration.

Once again, the advantages of not confusing the distinct features of
these quite specific forms of enunciation become clear. Just as scien-
tists can indulge in all kinds of moods, being as passionate or partial as
they like, because the laboratory object occupies the same place as a
legal text or a binding precedent, so, by contrast, lawyers can indulge
a power to invent fictions, and to introduce what they call ‘construc-
tive solutions’, because, precisely, in making their decisions they have
no object, or no objectity, to deal with. What is so shocking about the
fantasmatic image of ‘social construction’ is that it applies a model of
legal decision-making to scientific objects: in which case, of course the
special prowess of adjudication does indeed turn into a cynical night-
mare of arbitrariness. But the point is precisely to avoid confusing the
two things. Indeed, my attempt at clarification seeks to remove from
science the power to have the last word which was entrusted to it in
error or through cowardice, and to encourage it to resume the construc-
tion of those referential chains whose continual movement loads them
with information that is more and more reliable, more and more pre-
cise, and more and more capable of sustaining discussion. On the other
hand, if legal enunciation is relieved of the impossible task of transport-
ing information and uttering the truth, it is left free to circulate through
the fine channels of that very particular kind of vehicle, which is the
only one capable of freighting and transporting those priceless com-
modities that are known as ‘moyens’, ‘qualifications’, ‘obligations’, and
‘decisions’.

It would, however, be quite wrong to draw a contrast between sci-
ence, set against an intangible reality that resists all attempts to manip-
ulate it, and which cannot be twisted in accordance with our desires,
and law, which, because it consists only in words and consensus inter-
pretations reached in a closed hearing, can say whatever it likes so long
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as it is authorised to have the last word.>> Law has its own resistance, its
own solidity, rigidity, or positivity, and even its own objectivity, which,
despite the admission that it is constructed, has no need to be envi-
ous of scientific realism. We know that scientists speak the truth about
phenomena precisely because they can manipulate, transform, and test
them in thousands of ways, and because they can use experimental tech-
niques to insinuate themselves into the most intimate details of their
material existence. It is precisely because reality is not intangible, and
because it bears no relation to the ‘matters of fact’ imagined by episte-
mology, that science can speak quite faithfully about reality. It is there-
fore pointless to distinguish science and law in terms of the differences
between objects and signs, hard and soft, unquestionable and arbitrary.
If res judicata are not to be (mis)taken for the truth, the point is not that
this justifies some form of cynicism, but that it has better things to do
than mimic or approximate to the truth: it has to produce justice, and
declare the law, in accordance with the existing state of the texts, tak-
ing into account the precedent, with no arbiter other than the judges,
who have no one to judge for them.

It might be said that this simply revives the old distinction between
judgments of fact and judgments of value. For my part, I would be more
inclined to see this distinction itself as the echo of something invented
by the great seventeenth century English philosophers, who, for rea-
sons which were largely political, inappropriately crossed law with the
emerging laboratory sciences. Indeed, it is strange to note that the
scenography of empiricism borrows the definition of a fact from judges
so as to apply it to science, whereas, as we have seen, it in no way
defines the articulation between researchers and their objects. In the
empiricists’ imagination, raw facts, the essential ‘data’ or ‘sense data’,
have the peculiar virtue of being both insignificant and incontrovert-
ible. They constitute the raw material of judgment, which gets under
way by ordering them, associating and combining them in the human
mind. But isn’t this precisely the relationship that lawyers have to the
facts, which have to be defined as quickly as possible so as to move

3 This is the weakness of the term ‘legitimate’ overused by sociologists to misun-
derstand law and society, see Olivier Favereau, L’économie du sociologue ou penser
(Porthodoxie) a partir de Pierre Bourdieu: le travail sociologique de Pierre Bourdieu — dettes
et critiques. Edition revue et augmentée Bernard Lahire (La Découverte, Paris, 2001),
pp- 255-314.
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on to what really matters, namely, processes of qualification or schol-
arly explanation? But in what laboratory would one find a researcher
dealing with simple ‘sense data’? Only an empiricist could imagine that
the articulation between a scientific article and what it describes could
be anything like this extravagant division between that which is ques-
tionable and that which is unquestionable. Once it is recognised that
the very definition of ‘raw facts’ is a strange hybrid of law and science,
it becomes easier to understand how the virtues of distance, indiffer-
ence, detachment, or disinterestedness, which characterise the work of
judges, came to migrate to the scientist, or to the quite improbable and
highly politicised historical figure of the ‘expert’, who has the capac-
ity to bring discussion to an end by arrogating to himself the power
to bind or unbind by delegating the issue to ‘matters of fact’. This is a
deviation from the careful work of scientific research, but it is an even
greater derailing of law, which only allowed itself to bring discussion to
an end precisely because it could not delegate the task of ending a dis-
pute to any authority other than its own fragile immanence. By means of
this spectacular manoeuvre, empiricism led us to confound the virtues
of politics, science, and law in a Gordian knot, thereby turning those
virtues into vices.

The seventeenth century representation of matters of fact was based
on the suppression of something which is now being brought to our
attention more and more insistently, namely the common etymol-
ogy that links things and cases, causes to causes, thing and Ding.>*
By a strange inversion, and as a result of being bombarded by things
that are alien to the social world, scientific objects have once again
become cases that are subject to common discussion in a Parliament
or a courtroom. Having emerged from the courtroom, or at least from
those extraordinary forums which preceded courts, the two etymolog-
ical genealogies had gradually become separated by the supposed dis-
tinction between the arbitrary discussions of judges and the supreme tri-
bunal of experts speaking in the name of incontrovertible facts, beyond
any human affair, trial, or plea. But, having extended laboratory life to
all of our collective existence, it seems that, as the project of modernism
gradually exhausts itself, there is now no fact that is not also a cause or
a claim. The thing has once again become a Thing or a Ding. That is

3* The earliest Icelandic Parliament was, and is still, called a Thing. For a full treatment
of the argument, see Bruno Latour, Politics of Nature: How to Bring the Sciences into
Democracy (Harvard University Press, Cambridge, MA, 2004).
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why it is all the more important, now that objects have been restored to
their common origins, not to confuse the characters of science and law.
Clearly, in order to deal with states of affairs that are so intermeshed,
it is hopeless to characterise the work of scientists in terms of what was
nothing more than the usurpation of legal or political authority, just as
it is impossible to demand that lawyers replace scientific enunciation.
In drawing the distinction between incontrovertible facts and nego-
tiable values, modernism referred to the nature of objects, without pay-
ing proper attention to the different tasks of the scientists and lawyers,
but that distinction should now be made differently, by reference to the
nature of the two jobs, which address causes, or cases, in common. It is
now essential that science should not be asked to judge, and that law
should not be asked to pronounce truth.

That would be to confuse the last of the features which distinguishes
these two modes of attachment: whereas scientific research can engage
with turbulent or violent history of innovation and controversy, a his-
tory that is continually being renewed, law has a homeostatic quality
which is produced by the obligation to keep the fragile tissue of rules
and texts intact, and to ensure that one is understood by everyone at
all times. A premium is put on legal predictability (sécurité juridique)
but there is no such thing as scientific security. Scientists, once they
have added their own particular pebble to the edifice of a discipline,
might well see themselves in the role of Samson shaking the columns of
the temple, overturning paradigms, overthrowing common sense, and
bankrupting old theories. Lawyers, even when they make an especially
daring argument for overturning established precedents, have to secure
the integrity of the legal edifice, continuity in the exercise of power, and
smoothness in the application of the law. Science can tolerate gaps, but
the law has to be seamless. Science can draw on lively controversy, but
the law has to restore an equilibrium. Although one might speak admir-
ingly of ‘revolutionary science’, ‘revolutionary laws’ have always been as
terrifying as courts with emergency powers. As one of my interviewees
suggested, ‘Our first concern is for stability; we have to plough a furrow
that is as straight and as deep as possible, because litigants expect coher-
ence and transparency’. All those aspects of law that common sense
finds so irritating — its tardiness, its taste for tradition, its occasionally
reactionary attitudes — are essential to law’s functioning. Like the Fates,
the law holds in its hand the fine thread of the whole set of judgments,
texts, and precedents, which cannot be broken without lapsing into a
denial of justice. Whereas the scientist can satisfy herself with partial
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information because she knows that the power of her instruments will
enable other scientists, at some point in the future, to refine the science
and extend the chains of reference, a judge has to ensure that holes are
repaired immediately, that tears are darned without delay, gaps filled,
and cases resolved. Whereas the fabric of science extends everywhere
but leaves a lot of voids, rather like a lace cloth, the fabric of law has to
cover everything completely and seamlessly.
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CHAPTER FOUR

LEGAL FABRICATIONS AND THE CASE
OF "CULTURAL PROPERTY"

Tim Murphy

Why have scholars in a range of disciplines, far from letting go of law,
returned to it, in some cases! with a vengeance? Have not all their dis-
ciplinary protocols and presuppositions taught them that law no longer
plays the role in human affairs it once did, even as, at the same time,
we are surrounded by and engulfed in it? One once took it more or less
for granted that the persistence of jural perspectives in social anthro-
pology was a problem, not a good thing, and that the rather legalistic
anthropology of Max Gluckman, for example (not that its legalism was
appreciated at the time in his own university’s Law Faculty),’ was prob-
lematic and needed to be displaced.

But perhaps the intellectual development in motion here is not a re-
legalisation of anthropology but an importation of anthropology into
the rather peculiar because ancient discipline of law.> Yet it is not at
all clear what this might mean or how it might be achieved, if at all.
An anthropology of legal processes like trials, legal representation, the

I See generally Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse
Theory of Law and Democracy (William Rehg (trans.), Polity, Oxford, 1996), in which
social-theoretical positions and arguments function at best as premises for an inter-
vention in debates in liberal legal and political theory conducted largely on the latter’s
terms.

)

Max Gluckman offered to give some lectures to the law students at Manchester Uni-
versity which was indignantly rejected: source, personal communication from the late
Harry Street.

The rise in the salience of alternative dispute resolution (ADR) is a symptom of this
in one way.

3
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construction of victims and offenders, sentencing, even the mundane
business of bailiffs and police (distress, arrest, sequestration, imprison-
ment) can be approached anthropologically, in parallel no doubt to
sociological and economic approaches to these phenomena. But this
is not a reversible relationship so far as law is concerned, if we want
to say anything more than that to conduct research in some country
you need a permit from a Ministry along with your passport, visa, and
so on. These ‘legal documents’ do not construct you as a person or as a
researcher — they do, at best, all and only what they claim to do: allow
you to pass, to move, to be free to do what you want to do, for reasons
you, your supervisor, or your university or funding agency have selected.
The university system constructs the category of ‘researcher’; the legal
system has at best to decide whether or not to ‘recognise’ it.

The world of lawyers is a world of rules rather than regularities, to
use Bourdieu’s distinction, even when, in fact, their rules turn out,
on close inspection, to be mere regularities of a certain kind (regu-
larities in, rather than rules of, decision-making, for example).* But
the perspectival achievement of modern social anthropology was to
insist that this matter of both rules and regularities had to be seen
from the bottom-up rather than from the top-down. The problem with
jural perspectives was always that they started from the top, from writ-
ten or unwritten statements emanating from elites, big men, and so
on. These said little about the ‘real’ processual dynamics of life on
the ground — life as lived, experience as experienced — and the forces
which shaped these dynamics and the vectors which transmitted these
forces.

Part of the answer to the question with which this chapter began
might be found in the much-returned-to Kantian theme of the enigma
of judgement which eludes us still. Law, along with art criticism and the
more ridiculous domains of moral philosophy, are zones in which mod-
ern judgement is rooted (the Kantian schema is troubled from the start
by the separation of practical reason from the aesthetic, and this prob-
lem haunts his most ambitious successors, up to and very much includ-
ing Habermas). But as we are now supposed to think, judgement and the
enigma beneath it is in fact (as if one can write ‘in fact’ anymore) every-
where. Yet law is one of the few locations in modern societies where the
process of judgement is successfully institutionalised in an effective way

* See generally Pierre Bourdieu, Outline of a Theory of Practice (Richard Nice (trans.),
Cambridge University Press, Cambridge, 1977).
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and explicitly thematised as such.” (Common lawyers, of course, are
often content to call this an ‘art’ of judgement and are just as often dis-
turbed if the word ‘science’ is substituted for ‘art’.) Indeed, lawyers have
hallmarked a distinctive spelling for the word and made it signify not
just a process but also an entity — the judgment’. Of course judgement’
occurs in other contexts: university applications, discretionary bene-
fits from the DSS, job applications. These are decision fields involving
(supposedly) the use of judgement’ in relation to individuals and using
(in principle) general criteria; they do not generate judgments’ in the
way law or possibly art criticism do.

The easy question is this: a group of judges says that the word ‘family’
can include a same-sex couple and it is headlines in all the papers the
following day;® have either persons or things or even social relations
been made or, as the question is usually put, been ‘changed’? The ques-
tion is easy because we know more or less that the answer is negative.
But the underlying question is: what is it that law does? What is it that
its technologies fashion? Does law ‘make’ anything?

Technologies are about making things. To be made, in the modern
world, is to be (a) mass-produced, and/or (b) to be positivised. These
two processes are not the same but they overlap. Even if the main focus
is on things rather than persons,’ it is not unreasonable to claim that
these are the two key respects in which people as well as things are
made in the modern world. Individualised gene therapy, if it ever hap-
pens, confirms rather than refutes such a claim. Whatever we should
say juridical technologies make, the question I wish to consider is in
what sense if any they make things which are mass-produced or truths
or realities which are positivised. In the light of this more general dis-
cussion, | then wish to address some remarks to the question of cultural
property and law’s ‘role’ in the emergence of this phenomenon.

MASS-PRODUCTION

Mass-production means that things are produced according to a type
or pattern or model. While this is not exactly new — mass-production

> Hannah Arendt did not live to complete her reflections on this topic: see Hannah
Arendt, The Life of the Mind (Harcourt Brace, San Diego, 1978), pp. 241-72.

6 Fitzpatrick (A.P.) v. Sterling Housing Association Ltd [1999] 2 WLR 225.

T If this is a stable distinction, which it almost certainly is not: see Bruno Latour’s
discussion of hybrids in, e.g., Bruno Latour, We Have Newver Been Modern (Harvard
University Press, Cambridge, MA, 1993).
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of a certain kind was clearly not unknown in the ancient world — the
modern situation is one in which production transcends copying and
becomes exact reproduction: instead of mimesis, replication, which is
different.® Such mass-production, via the operations of Walmart et al.,
now extends to much of cultivated nature® and to the production of the
truth of life itself. Thus in relation to the rise of genetic engineering,
Karin Knorr-Cetina comments:

The engineering metaphor . . . exclusively emphasizes the construction-
ist aspects of laboratory techniques like DNA cloning, with hopes for
wider applicability in agriculture and the health sciences. It tells us little
about the ontological makeup, in the laboratory, of organisms in pro-
duction units, of their instalment within cycles of reproduction in fac-
tories of transgenics, or of the notion of a ‘substance’ as pure, uniform,
mass-produced material of restricted origin . . . [M]olecular biology bases
its success on the fusion of two ancient categories, life and machines,
which, in the history of biology, have long been separated . . . Its success
is grounded on the exploitation of the mechanical infrastructures of life and
the re-entry of these infrastructures into research — as machines that can
be used to mass-produce certain materials and, through these materials,
can be used to clarify the infrastructures themselves.'°

In such circumstances, uniqueness and originality can emerge as val-

ues, values which would have seemed strange to most elites in most
societies, never mind to most populations taken as a whole.!! So would
the new-found allure of misshapen carrots or even ‘wholemeal’ bread.

8

9

The conventional citation at this point has for a long time been to Benjamin, ‘The
Work of Art in the Age of Mechanical Reproduction’ in Walter Benjamin, Illumina-
tions (Hannah Arendt (ed.), Harry Zohn (trans.), Fontana, London, 1973), pp. 219—
54. For a more contemporary discussion see Giorgio Agamben, The Man With-
out Content (Georgia Albert (trans.), Stanford University Press, California 1999),
ch. 10.

Jeremy Rifkin, The Age of Access: The New Culture of Hypercapitalism, Where All of
Life is a Paid-For Experience (Tarcher Publishers, Los Angeles, 2000), p. 58 et seq. on
mass-production of concepts now displacing mass-production of physical ‘things’.
See also George Ritzer, The McDonaldization of Society (2nd edn, Sage, London,
1996).

Karin Knorr Cetina, Epistemic Cultures (Harvard University Press, Cambridge, MA,
1999), pp. 157-8.

See Benjamin, Illuminations; Agamben, The Man Without Content; and the arguments
encircling Kant’s aesthetics. See also Thierry de Duve, Kant after Duchamp (MIT,
Cambridge, MA, 1996).
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POSITIVISATION

Positivisation means that realities and truths or facticities are assembled
and given outside (individual) experience. Today, the purest positivities
are results generated by machines, e.g. the ‘results’ of n-person iterated
games.'? Whether or not the production of these results is ‘humanly’
possible (i.e. whether a ‘real’ human being could do these calculations
manually and mentally), it suffices to say that the resource commitment
to engage in this kind of activity seems excessive to the outcome until it
can be produced by machine, and that once this technological capacity
is achieved, it then becomes routine to regard the outcomes as experi-
mental ones, in the sense that the outcome cannot be predicted from
the starting point of the initial inputs.’> (Whether this is really so is
another matter, as, of course, is the question of reality itself.)

These two dimensions criss-cross each other not least in that mass-
production creates conditions in which it is meaningful to positivise
consumer preferences, in general or on an individualised basis; mass-
production also makes it possible to produce a culture as an actually
existing — observable, picturable — thing which has a facticity indepen-
dent of its ‘original’ producers. And as some analysts of late or post-
modernity see matters, cultural production is an increasingly central
component of the emergent weightless economy which characterises
the new global order.'*

Commentators and critics endeavouring to come to terms with or
condemn these developments (or at least their precursors) in the nine-
teenth century singled out a shift from individualism to collectivism,
mechanical to organic solidarity, gemeinschaft to gesellschaft (natural to
rational will), status to contract, and so on. Whether these divergent
diagnoses of what was ‘new’ about society and the world at that time

12 Robert Axelrod, The Complexity of Cooperation: Agent-based Models of Competi-
tion and Collaboration (Princeton University Press, New Jersey, 1997); also John H.
Holland, Hidden Order: How Adaption Builds Complexity (Addison-Wesley, Boston,
1995) on genetic algorithms.

13 See Axelrod, The Complexity of Cooperation; see also Mary S. Morgan and Margaret
Morrison (eds.), Models as Mediators: Perspectives on Natural and Social Science
(Cambridge University Press, Cambridge, 1999); Mitchel Resnick, Turtles, Termites,
and Traffic Jams (MIT, Cambridge, MA, 1997); John L. Casti, Would-Be Worlds: How
Simulation is Changing the Frontiers of Science (Wiley, New York, 1997).

14 See, e.g., Rifkin, The Age of Access.
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were correct (they could not all have been all at the same time),"

everything has ‘moved on’ since then. Those who stressed ‘individual-
ism’ as the signature of modernity were in many ways, we can now see,
completely wrong. Whatever mass-production and positivisation imply,
they imply the making of a world which transcends the normative and
cognitive horizons and capacities and experiences of ‘individuals’. They
signal the distinction between the ‘individual’ and the ‘aggregate’, and
they point to the ‘triumph’ of the aggregate over the individual. To echo
Thomas Schelling, macro-behaviour not micro-motives is what mat-
ters, though we can all argue about how micro-motives are generated
and how important they are.'®

So: what conceptuality is appropriate for a world or a segment of
it which has achieved a regime of both mass-production and mass-
consumption (and in Habermas what one could only call a subterranean
image of mass ‘discussion’, at least as an ideal to be aimed for), to orches-
trate almost all of the essentials which characterise the framework in
which the relation between persons and things now takes place?

This is merely to table the question. Alongside it we must also look
more closely at the very idea of juridical technologies.

JURIDICAL TECHNOLOGIES

If the term ‘technologies’ is to be more than a fashionable metaphor, we
need to take account, very concretely, of the possibilities and limits of
the machinery which the law has at its disposal and in the light of that
the precise character of the ‘product’ which it ‘makes’. As important
here is to pay attention to what kinds of things (including persons here)
‘the law’ does not make and cannot make because it is not there for such
purposes and does not possess such a production capacity in any event.

At their most primordial, juridical technologies concern the fabrica-
tion of appropriate settings in which juridical activities can be con-
ducted. Itinerant justice in ad hoc settings is common enough, but
the development of permanent locations permits focused attention to

15 They understandably tended to be presented in terms of polar opposites. Much more
subtle analysis is required than these schemes offered to show how collectivism and
individualism, for example, might amount to two different moments of the same
development.

16 ¢f. Thomas A. Smith, Nonlinear Dynamics and the Micro-Macro Bridge’ in
Raymond A. Eve and Sara Horsefall (eds.), Chaos Complexity and Sociology: Myths,
Models, and Theories (Sage, London, 1997), p. 52.
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be given to the design of the courtroom, the organisation of archives
and files, and so on. Associated technologies are: the construction and
design of prisons, technologies for the collection of debt and enforce-
ment more generally, like the sequestration of assets; even taxation can
be seen in this light. It is also in these contexts that one can most readily
observe the use of or failure to use ‘new’ technologies — in contempo-
rary terms, the electronic tagging of the convicted, the use of CCTV
cameras, the use of new technologies for the presentation of evidence
in court, etc. The fact that ownership of these technologies or their
deployment is not particularly or at all legal or juridical is not so impor-
tant. It is perhaps time, as much work in the sociology of scientific
knowledge (SSK) has shown, to dispense with those aids to thought
like the ‘sine qua non’ and the techniques of ‘ceteris paribus’.

The things made in this way are in effect the vehicles through which
law become visible, even real, in a society. In the absence of these means
of making law real, it has an ethereal, almost ideological quality. This
is perhaps one reason why the status and significance of international
and transnational public law has long been problematic. For some it
was essentially a law of contracts between states, which worked to the
extent that it did through a principle of reciprocity and which took
material form in ritualised signing ceremonies and in the written docu-
ments placed at the centre of such rituals and in chests, filing cabinets,
bound volumes or display cabinets thereafter. This limited view is now
largely discredited in the ideology peddled by academic lawyers and in
the rhetoric of Western politicians (most of the time, at least), though
this does not mean that the traditional view is wrong. In some areas,
the establishment ‘under’ international law of international tribunals is
now the vogue. But as with the project for an International Criminal
Court, it runs up against the question of the value of an international
treaty or jurisdiction if the United States is not on board. In the con-
ditions of the pax Americana, the question whether international law is
anything other than US foreign policy by other means returns.!”

The law makes frameworks for decision-making. In common law
jurisdictions, there is a marked tendency for these frameworks to be
discernible only after the fact, so that they tend to be called ‘rationalisa-
tions’ of decisions already reached in the courts produced by academic
and other commentators positioned in a reactive or glossatorial role.

17 See generally Michael Hardt and Antonio Negri, Empire (Harvard University Press,
Cambridge, MA, 2000).

121



TIM MURPHY

The law evolves through decisions, and legal science advances through
reflection upon this material. Legislative material, from this perspective
and starting point, either continues or interrupts what are, for current
legal scholarship, such basic procedures and basic moves.

What is obviously made through these processes are ‘systems’ of clas-
sification. These systems may not be very systematic or very robust, but
they are there all the same. Mobile grids are set in motion or, more
exactly, are in motion all the time — there is no beginning and no rea-
son to suppose an end to this kind of process — and these grids and
their shifting contents are what the law and its essential technologies
of reports, indexes, computer-based data storage and retrieval makes.
These grid formations and classificatory schemes feed back into the pro-
cesses of adjudication and legislating and law teaching via textbooks,
reading lists, journal articles, and the World Wide Web. So we can say
that one answer to the question what does the law make is that it makes
grids — ways of organising what through its epistemic filters it considers
to be facts, including facts about the state of the law.

Legal frameworks for decision-making require us to distinguish in
some way between legislative and adjudicative spaces and roles. The
former is concerned with the problem of the translation of the polit-
ical and perhaps more importantly the administrative into the legal,
and I use the word ‘translation’ advisedly. The reference point for leg-
islative action is the output and consequences of adjudicative activ-
ity, i.e. the draftsman has to ask what ‘the law’ (i.e. the courts) would
make of anything he writes in his legislative text, not because liti-
gation is always anticipated (though many assume that this is more
likely now than it used to be) but for the more basic reason that this
is the reference point, the audience, the location of reader-response
which may or may not feed back into the conditions of initial tex-
tual production. In other words, we need to be alert to the complex-
ities in play when we take it for granted that the law makes legislative
texts.

What exactly goes on in laboratories, whether or not and in what
sense knowledge might be fabricated in such places, must be left to those
like Latour who have studied such questions in depth.'® I can only insist

18 Bruno Latour, Laboratory Life: The Construction of Scientific Facts (Sage, London,
1979); Bruno Latour, Pandora’s Hope: Essays on the Reality of Science Studies (Harvard
University Press, Cambridge, MA, 1999); Isabelle Stengers, Power and Invention:
Situating Science (Paul Bains (trans.), University of Minnesota Press, 1997).
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on the most banal observation: the law has no laboratories. It equally
has no factories!® (I will return to this issue in a few moments). As Luh-
mann puts it: “The law cannot be used as a machine for the investigation

of truths, or for the discovery of intelligent solutions to problems’.?°

WHAT FOLLOWS FROM THIS?

The main thing which follows is that law is thereby limited in its fabri-
cation possibilities. Legislation is passed; yet any sensible legislators will
have in mind matters of delivery, which tend to mean administrative
resources, competences, and capacities. In such a legislative environ-
ment (which is modern, because there was a time when it would be
more true to say that legislation was mainly a matter of public state-
ments of the aspirations of rulers) perceptions of possibilities of what
administrative capacity can deliver feed back into the decision-making
process itself. No longer just a matter of ‘if it’s not broke don’t fix it’,
this protocol suggests that ‘if it can’t be done don’t do it’. Politicians,
of course, do not always follow this precept, which is not law itself but
just a lesson from the past, a matter of experience, a maxim of modern
prudence.

Lawyers (whether academics or practitioners, though it matters more
of course to the academics) have available to them a defensive strategy
to preserve their epistemic status: they focus on constructivist tenden-
cies in the sociology and philosophy of science and say ‘So law is no
different from science and our epistemic guarantees are no less fragile
than theirs’. No less fragile than those upon which the whole world, for
good or bad, rests. But it is not very intelligent to allow debates about
the ‘social construction of knowledge’ to operate as an alibi when the
question is the assessment of the epistemic products and achievements
of legal systems.

[t is commonly supposed that legal recognition of something ‘makes
a difference’. Making a difference is not the same as making a thing
or a person; making a difference is a matter of incision. It may be
that in some post-epistemologically orchestrated epistemologies like

19 In England at the moment, case management and all that goes with it may modify the
accuracy of these observations. Decisions are now being manufactured in bulk (after
a fashion) rather than just allowed to happen on an alea jacta est basis (as-and-when
rather than just-in-time). On this point see further below.

20 Niklas Luhmann, Das Recht der Gesellschaft (Suhrkamp, Frankfurt, 1995), p. 419.
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Luhmann’s?! this distinction-making is all that occurs, anywhere, any-
place, when what is at stake is what is true or what is right or what is
beautiful (worthy of ‘admiration’). Whatever standpoint we adopt on
these foundational questions, the question of the production of the fac-
tual remains, and all the discourses and analyses which stress the arbi-
trariness or contingency of what results from the making of the factual
cannot overcome or surpass the hard reality of the sentiment that what
is just is, while knowing, in the background as it were, that what is has
for the most part been made, or, more legalistically, either invented or
discovered (but nothing, or very little, despite the fictions of the law, is
just discovered anymore, other than fish in deep seas and insects in rain
forests, whether or not it ever was).?2

In modern societies, legal systems are positioned to make decisions
using the distinction between right and wrong or, more precisely, lawful
and unlawful. The principal, and certainly the most tangible, ‘product’
of the law is no more and no less than providing additional resources
for further decision-making. It is less a case of the law is the law, more
a matter of the law makes the law. Decisions create the possibility for
further decisions but do not make anything happen in the world.??

These decisions are supported by and made ‘real’ by a range of ancil-
lary technologies, which are in fact as constitutive of ‘the law’ as
are the refined thoughts of jurists. Some of these are about enabling
decisions to be made; others are about making decisions effective.
In combination, one could say that they are about making decisions
happen. They enable decisions to intervene in the world. (Which is
to say that without them decisions might not occur or might just be
ignored.) Courts starved of resources struggle to make decisions; courts
operating in hostile political or military environments are ineffective.
What is often called a problem of legitimacy can be decomposed into

1 See, e.g., Niklas Luhmann, ‘The Ecology of Ignorance’ in Niklas Luhmann, Observa-
tions on Modernity (William Whobrey (trans.), Stanford University Press, Palo Alto,
1998).

See Knorr-Cetina, Epistemic Cultures; Stengers, Power and Invention.

Whatever his limitations, Montesquieu recognised this clearly in his characterisa-
tion of the nature and limits of judicial power. Clearly, deciding what is right or
wrong within institutionalised legal frameworks is not the same as reaching agree-
ment about what is right in an open-ended discussion of interested participants,
never mind participants who seek to set aside or veil their interests and talk to each
other ‘disinterestedly’ with the aim of arriving at an agreement.

22
2
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something at once more complex — in that it has many practical com-
ponents and elements — and more simple — it is a practical matter,
after all.

I now need briefly to reintroduce the themes of mass-production
and positivisation mentioned earlier and reconsider them specifically in
relation to legal decision-making. We must emphatically set to one side
the legal problematisation of legal ‘positivism’. That is not what I have
in mind here — the link between my position and the ‘positivism and
its alternatives’ debate within legal discourse is at most that legal posi-
tivists, I think, both presuppose limited degrees of positivisation already
achieved and in some cases dream of more powerful technologies which
would unleash the possibility of a purely positive law.

What [ wish to stress here is that much of modern law is itself mass-
produced and/or positivised. This is unsurprising, because it is quite
impossible for the law and specifically its adjudication systems to remain
insulated from more general trends in society, whether these are the dis-
semination of information or even the corrosion of character.’* More-
over, legal applications of technologies emulate or become derivative
of other applications: of applications to supermarkets or large finan-
cial corporations. Courtrooms were among some of the first public non-
ecclesiastical architecture. Modern technologies are usually developed
for some other purpose and applied somewhere else.

The mass-production of law occurs quintessentially in the form of
the manufacturing of templates for multiple use — standard forms. This is
not new; what changes is first the manipulability of the template as well
as the reduction in the need for manual copying and the possibilities
of error linked to copying; secondly, the medium through which such
templates are made available, and one current debate is whether some of
these templates will become available, e.g. through the Internet, to the
public at large without the need to resort to a lawyer-as-intermediary.

But we are also living in an era of the mass-production of decisions.
This is by no means just to say that there are a lot of decisions going

2% Richard Sennett, The Corrosion of Character: The Personal Consequences of Work in
the New Capitalism (W.W. Norton, New York, 1999); A.T. Kronman, The Lost Lawyer
(Harvard University Press, Cambridge, MA, 1995); Sol M. Linowitz and Martin
Mayer, The Betrayed Profession: Lawyering at the End of the Twentieth Century (Johns
Hopkins University Press, Baltimore, 1994). See also David Saunders, Anti-Lawyers:
Critics of Law as Heirs of Religion (Routledge, London, 1997).
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on (though there are). It is rather to say that increasingly the policy
objective is to transform senior judges into managers and to make it
their explicit responsibility to manage in bulk the process of decision-
making against the background of performance targets and outcomes
which will themselves be externally monitored and measured.?® In this
same context, decisions taken in other jurisdictions can seem more rel-
evant than domestic decisions taken in the past.

As to positivisation, in the sense I am using here, it is not just the
creation of in effect world-wide databases of decisions, but also the
increasing tendency towards forward planning of decision-making and
the managerial deployment of judicial personnel on such a basis. The
orderly management of decision-making in the aggregate displaces the
priority once accorded to getting each individual decision ‘right’. ‘No
price on justice’ is a memory — part of our heritage perhaps, but some-
thing essentially for the museum. In its place we have the idea of just-
in-time justice.

The larger point here is that the mass-production of law and its
positivisation is registered in crime statistics, in aggregate numbers of
offences and in crime rates which show whether crime, or particular
kinds of crime, is rising or falling. This positivisation is applied too to
the legal system itself, especially in the form of averages: the cost of this
type of trial or that type; the speed (or lack of it) with which the legal
system processes different types of business, and so on.%¢

But all of this turns in the end on non-metaphysical technologies —
on operational, organisational, and extractive capacities. There is a
familiar jurisprudential distinction between the coercive role of law and
its facilitative role. This ignores the intimate and intrinsic connexion
between these two facets of law and its modus operandi. Moreover, we
need to leave to one side all those preoccupations with legitimacy to
which such theories are often connected. We are sent off into all man-
ner of unnecessary directions if we wish to insist that being obligated
(through (legitimate) law) and being obliged (which conceptually can
include through (illegitimate) law) are essentially different, at least for
most of society, or, equally, that facilitative law does not rest in the end
for its efficacy on the coercive capacities of the machinery of the law.

3 See W.T. Murphy, ‘Modernising Justice Inside ‘UK plc’: Mimesis, De-Differentiation
and Colonisation’ in Jiri Priban and David Nelken (eds.), Law’s New Boundaries
(Ashgate, London, 2001), pp. 218-48.

26 Thid.

126



LEGAL FABRICATIONS AND 'CULTURAL PROPERTY"

We need to bear this in mind when we suppose that law is also about
‘making a deal’.?’

What the law can do is to be understood in terms of what it can
organise and exact from persons, and this means things, especially
money, but also bodies, or parts of bodies, and lives. Of course, there
are also the ‘unintended consequences’ of what the law does, the things
it does in the course of doing or as a result of doing the things which
it does, the ‘collateral damage’ as well as its ‘core business’. The main
examples are in the field of publicity, whether revelations in the mass
media (if the legal material can be reported as a news event) or the
disclosure of confidential business information. Alternative dispute
resolution is not just about reducing costs.

PROPERTY AND RECOGNITION

Modern lawyers and philosophers are fond of saying that property is not
a relation between persons and things but a bundle of rights (this term
may or may not itself be refined further in a Hohfeldian or other man-
ner) between people in respect of things. Seen in this way, all property
becomes in a sense intangible, in that what is at issue in asserting prop-
erty rights are rights and obligations recognised or not recognised by the
law which is operative for the tribunal in question, be it a tribunal of
a ‘sovereign’ state or of an international or transnational adjudicative
forum. Crudely, we start talking about property when these rights and
obligations acquire a certain density vis-a-vis other persons. We can use
imagery like congealing or clustering in respect of a range of obligations
to demarcate property from non-property; but it is a fantasy of one sort
or another to assert that the claim to property suggests anything more
intimate or less social in the way in which humans are connected to
objects or things.

[ do not propose to intervene in this directly though I must say that it
displays all the vices of analytical philosophy and its pernicious impact
upon legal theory in the twentieth century. More interesting is how the
distinction between the tangible and the intangible creates all manner
of virtualities — of orders of the ‘as if’ — within law, economy, and society.
What is perhaps most crucial is the seemingly generic capacity of the

2T ¢f. Yves Dezalay and Bryant G. Garth, Dealing in Virtue: International Commercial
Arbitration and the Construction of a Transnational Legal Order (University of Chicago
Press, Chicago, 1996).
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law to transform obligations into things, which is to say, very firmly, that
once this transformation process is undergone, it becomes increasingly
possible in operational terms to forget that the ‘thing’ is in fact a right
or an obligation. The clearest modern examples are securitisation and
derivatives.

All of this no doubt begs the question of how we are to understand the
role of juridical technologies in relation to intangible ‘things’, notably,
in the present context, copyright and patents. The energy of the law
might seem to be directed towards the definition of the character and
scope of these rights. It may also be supposed that once a copyright
or a patent is acquired for a work or a process, then the law has made
something. I would rather say that the law’s decision on the question
‘Can this be patented? or ‘Can there be a copyright in this? has the
potential to unleash other technologies — technologies which rest upon
power and money — but a legal decision can often simply contribute, at
best, to a bargaining situation and certainly does not determine what
will happen next. In both commercial and political contexts, the law is
at once a tool to be used and one of many potential hazards in the oper-
ational environment. In a global environment, the ‘thingness’ of copy-
rights and patents dissolves into questions of jurisdiction, international
trade relations, and transnational politico-economic consequences (e.g.
the battle over the mass-production of generic substitutes for combina-
tion AIDS therapies).

The law is then involved in organising transactions and in the
deployment of machinery for the protection or assertion of prop-
erty rights, rights which its classification systems enable it to identify.
Indeed, this is historically a particularly important aspect of law’s role
‘in’ society. But the question is too often posed in the language or con-
ceptuality of recognition, as if this is a simple matter. It would be better
to start with processes and machinery.

Take the traditional legal staple of landed property or property in
land. The bundle of rights approach has its uses (to lawyers) but it can
mislead us if we seek to characterise the role of law here properly. Law
invented a range of elaborate mechanisms for dealing with the socially
critical questions of the sale and inheritance and leasing of land. We
can follow the lawyers and refer to this complex of activities under the
generic term ‘conveyancing’ here. Once all this was done by inscrib-
ing words on parchment, then paper. Elaborate protocols were devel-
oped. Courts invented sophisticated ways of handling disputes gener-
ated either by the meaning of words in these documents or because of
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accidents in the ‘real world’ like deaths.?® At a later stage attempts were
made to record this paperwork in registries. Other countries more suc-
cessfully invented cadastres. Now the agenda has shifted to electronic
transactions. The main obstacle is the signature.

The land, of course, is still the land, unless it has fallen into the sea or
become a lake. It may have been mined, built upon, built upon to such
an extent that it becomes a danger to or a target of overflying aircraft.
All these changes will most likely have been recorded in legal docu-
ments, because in the modern world at least these changes will involve
recording risk allocation, insurance, rents and other entitlements, and
so on. The efficacy of all this documentation — in whatever medium it
was created and/or is currently stored — depends on, for example, the
persistence of the overarching territorial state and/or political regime.
Mass migrations of peoples following major changes here — partitions
of the unpartitioned (India and Pakistan), the creation of new ethnic-
based nations (Turkey) or the political abolition and forced appropria-
tion of private property (Eastern Europe) — change the situation, even
though the documents remain, and remain unchanged.

These general considerations apply no less in the field of ‘culture’.
Legislative and adjudicative procedures afford spaces in which collec-
tive opinion- and will-formation can unfold in relation to cultural ques-
tions. Equally, such questions are generated from outside the law, and if
we wish to understand why and through what mechanisms such ques-
tions arise we cannot look to the law but need to look elsewhere. Even
the embedding within legal and political discourse of such fine prin-
ciples as equal respect and equal treatment do not explain the rise of
cultural property; at best, they are symptomatic of a certain recognition
or resonance within law and politics of demands originating elsewhere,
but which may have discursive effects, once such recognition occurs,
in that they may affect the way in which demands are formulated and
claims are orchestrated. (I elaborate below on further linkages between
respect and recognition.)

Once such claims are ‘allowed’ to resonate within legislative and
adjudicative processes, successful claims or demands can assert a for-
mal legitimacy in the society in question (whether local, regional,
national, or international). That is, these claims and their enforcement

28 See generally W.T. Murphy and Simon Roberts, Understanding Property Law (3rd edn,
Sweet and Maxwell, London, 1998).
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and implementation are valid because they have been duly recog-
nised by due processes of law, and a higher-order principle has already
been recognised in society that legally decided-upon claims are to be
respected as legitimate. Unfortunately, since political majorities are
often assembled on slender threads, and since the output of adjudicative
bodies seems contingent on the dispositions of the individuals compos-
ing them (and those providing the necessary economic support), such
legitimacy claims are themselves fairly fragile, and principles of suspi-
cion engulf not only the substantive decision, and the formal legiti-
macy claim, but also the higher-order principles on which such formal
claims inevitably rest.?’ Indeed, to the extent that the theme of cul-
tural property seems to play with the underpinnings of both individual
and collective identities, it can be supposed that the achievement of
stable solutions by means of the mechanisms of law and politics and
which are articulated in these languages is especially difficult and often
impossible.

Legal recognition does not make or protect or save or conserve cul-
tures. The most it can do is to authorise others to do so or destroy them
by, for example, allowing developers to proceed with development. The
law cannot then follow through and ensure that they do so. It lacks the
capacity for this. So, for example, the recognition of native title through
adjudicative and legislative mechanisms in Australia cannot and does
not determine the ‘preservation’ of Aboriginal cultures. At least in the
global context of a market, capitalist political economy, legal recog-
nition of claims in the form of rights of one kind or another cannot
prevent these rights being traded or cashed in, transmuted into other
benefits which hold out more attractions to those involved, whether
these attractions are immediate or more medium-term.

29 Consider, e.g., this discussion of the Australian native title story: ‘A preferable course
of action [to Mabo] might have been to rethink what is meant by “property” in order
to recognise the social, political, and cultural aspects of “property”. The traditional
liberal notion of property is no longer relevant to Australian society (assuming it
ever was). Furthermore, property law remains rooted to structures of a society that
no longer exists. The rigid rules of property law have increasingly little relevance to
current structures, and have virtually no relevance to Aboriginal peoples and their
traditional relationships with the land’. Shaunnagh Dorsett, ‘Land Law and Dispos-
session: Indigenous Rights to Land in Australia’ in John Dewar and Susan Bright
(eds.), Land Law, Themes and Perspectives (Oxford University Press, Oxford, 1998),
p. 298. I cite this merely as an example of the sort of position increasingly adopted
by academic commentators and others.
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In this sense there is a ‘purity’ about legal recognition (if not about
the demand for it). This is captured in the kinds of terms used to char-
acterise it — symbolic, ideological.>® These signal that the law and its
products are at once real and unreal. This is why the law can change
more or more rapidly than society or the world itself. An example is
the ‘legal’ recognition of foreign governments, e.g. China/Taiwan. Not
‘just’ a political matter, the legal dimension had specific legal conse-
quences determining whether or not a particular state existed in the
eyes of the law of other states.’! The long and tortuous history of mar-
riage and its dissolution is similar: the law did not make conjugality but
drew symbolic distinctions. People make illegal contracts, i.e. contracts
not recognised by the law. People’s legal names may not be the names
they use. Whether the law should embrace or defer to public opinion
(and whether the law has ‘sensors’ enabling it to ascertain what such
opinion ‘is’) does not alter this.

On close inspection, recognition turns out to be one of the principal
modes of observation employed by legal systems. Locus standi, evidence,
arguments, precedents (which courts’ decisions ‘count’ for example,
and/or what ‘weight’ they have) and analogies — all these are matters
of legal recognition. The technology of recognition is not unique to
the law although in other locations where it is encountered in a strong
form (e.g. precedence)?? it might be claimed that we have something
juridical in character and effect. Although it cannot be explored further
here, this kind of recognition, I would claim, is quite different from what
occurs in factories and laboratories.>?

The claim is sometimes advanced more or less explicitly that law is
one of the most important, or the most institutionalised, way in which
the features of society are apprehended in thought. Durkheim in The
Division of Labour provides a good example. But recognition as law’s
main technology of observation suggests something else — while the
term ‘recognition’ itself confuses as much as it clarifies.

3 ¢f. The classic study by Howard S. Becker, Outsiders: Studies in the Sociology of
Deviance (Macmillan USA, New Jersey, 1982) on the Marihuana Tax Act.

31 The fact that a state did not exist in the eyes of the law of another state did not of
course mean that it did not exist.

32 f. Charles Loyseau, A Treatise of Orders and Plain Dignities [1610] (Howell A. Lloyd
(ed.), Cambridge University Press, Cambridge, 1994).

3 Again, perhaps I exaggerate: the HIV virus has not been isolated in laboratories but
therapies and public health policies have been developed on the basis that nonethe-
less the virus exists.
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Recognition suggests something external which is there to be seen
(or not). In reality, recognition is a technology of inclusion and exclu-
sion, of distinction-making, of ‘allowing in’ or of ‘keeping out’. Techno-
logically this is very simple and very old. Frequently, it is not an explicit
question: decisions are made on the basis of decisions about recogni-
tion already in place (‘the law/the court does not recognise etc’); some-
times recognition is explicitly at issue (i.e. it provides the topic) but it
is resolved as a matter of argument rather than research. This at best
involves a kind of methodologically promiscuous research by advocates
or investigators.

In recent years, however, the topic of recognition has come to be
coupled with something less technologically focused — the notions of
equal respect and dignity. The ‘politics of recognition’ now retrieves a
debate around the claim that all should be treated equally.>* ‘All’ can
refer to ‘persons’ and thus assert genealogical support in the unfolding
of the immanent logic of ‘equality before the law’. This also provides
an entry point for cultures, which can function as quasi-persons within
some discursive configurations, and thus give shape to assertions and
claims founded on the right to equal respect. Indeed, without such equal
treatment of cultures, it can be argued, the equality of persons itself is
undermined, to the extent that persons are folded into cultures and
cultures into persons. One of the paradoxes which arises here is that it
is precisely this same gateway into the law through which the discourse
of universal human rights has passed, more or less at the same time,
and the complex and often tensional relationship between culture and
human rights is a striking feature of our times.

THE LEGAL TECHNOLOGY OF CULTURAL
RECOGNITION: THE DISCURSIVE STRUCTURE
AND THEMATIC CONTENT OF CULTURAL
PROPERTY CLAIMS

Once the law or God (a bit of both really) ‘made’ an heir — juridi-
cal categories were social categories. Heritage has obvious thematic
continuities with heirship so conceived and understood, just as cul-
tural property has obvious continuities with private property (espe-
cially in terms of exclusive possession asserted vis-a-vis another). But

* See, e.g., the essays in Amy Gutmann and Charles Taylor (eds.), Multiculturalism
(Princeton University Press, New Jersey, 1994).
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‘heritage’ and ‘cultural property’ represent wrap-around terms deployed
in the discourses of politics and economics, underpinned, inter alia, by
history-writing and ethnography, as the case may be. In legal terms, the
close connection between legal and social concept or construct is lost.
Cultural property or heritage is put together, haphazardly and unevenly,
through a plurality of legal, political, bureaucratic, administrative, fis-
cal, and commercial mechanisms and processes. This is clearly regis-
tered ‘inside’ the law itself, with cultural property or heritage-related
questions being dispersed across the law of charitable trusts or founda-
tions, private ownership law, the law relating to export controls, plan-
ning, preservation (e.g. listing of buildings and ancient monuments),
tax breaks for donors, and behind much or all of this, the ceaseless
impersonal and by no means always ‘joined-up’ work of bureaucrats at
local, national, or international (e.g. UNESCO) level.

Like the one, marked, side of many other distinctions, ownership
or property (in distinction to non-ownership/non-property) indicates
a cut, a mark, an incision in the spectrum of possibilities. If we can
attribute ownership to an individual, we have to acknowledge that this
is just one operation among many possible other operations; we may just
as well attribute ownership to collectives as to individuals. This is obvi-
ous enough when what is at stake are intellectual property rights (IPR);
creativity/originality/invention are self-evidently mechanisms for attri-
bution, for making a decisional incision which calls a halt in an infi-
nite regress to some beyond-our-experience first or final cause (as the
case may be). In the more familiar world of tangible things, ‘possession’
serves a similar purpose. With just this type of operation in mind, it is
not difficult to see group ownership as something effected by the same
kind of process. All that is different is its incision point.

These are questions of what lawyers call the subject of ownership
and laymen ‘the person’. What about things, or the ‘subject matter’ of
property claims, i.e. the ‘object’ of property? Using the same kind of
approach, something similar happens. The world is what it is, and we
construct fields of representations of the world in order to operate ‘in’
it. So far as ownership is concerned, we can chop up this field more or
less as we like, though no doubt in most societies including our own
we approach this task or necessity with prejudice and therefore imag-
ine a range of constraints to be ‘really there’ and limiting our freedom
in regard to this type of operation. Subject to that, within this field
of representations, we can and do proceed both horizontally (in terms
of differentiation or parcellisation: individualisation of ownership) and
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vertically (claims to claims; rights to rights — equities, securitisation,
shares, and debentures).

In the case of cultural property, we need an owner: culture or soci-
ety will do here. We need a subject matter: ‘culture’ (or more precisely,
bits, items, components which can be treated as constituent elements
of a ‘culture’) serves this function. Which bits and components are rel-
evant or appropriate is also open and a matter for the old technology of
recognition.35

Cultural property operates in the context of the distinction between
nature and culture. It operates within one side of this distinction but it
imports this distinction into itself through re-entry, i.e. the distinction
between nature and culture ‘reappears’ within the distinction nature
and culture on the culture side of this original or guiding distinction.
Within the space marked out as culture, a distinction is drawn between
the ephemeral and the permanent, the monumentum aere perennius. In
more narrowly legal terms or frames of reference, it operates in a compli-
cated number of ways alongside or in relation to what modern lawyers
tend to use as their basic guiding distinction (at least at the level of
grouping the various outputs of the legal system for classification pur-
poses). This is the distinction between public and private law.>

Putting these distinctions together into some more integrated archi-
tecture, we have something like the following: (Ownership of) Nature
splits into private or public ownership, with private ownership subject
to ‘public control’,*” and those domains of nature which ‘cannot’ be
owned — e.g. the subjection of the human body to IPR. Within this
same framework, slavery is prohibited (at this point we may want to
talk about ‘natural law’ in all its many meanings) and prostitution and

35 See, e.g., discussion of cases brought by US Customs regarding the importation of
‘art’ into the United States in Ruth B. Phillips and Christopher B. Steiner, ‘Art,
Authenticity and Baggage’ in Ruth B. Phillips and Christopher B. Steiner (eds.),
Unpacking Culture: Art and Commaodity in Colonial and Postcolonial Worlds (Univer-
sity of California Press, 1999), pp. 14-15. See also Michael C. Fitzgerald, Making
Modernism: Picasso and the Creation of the Market for Twentieth-Century Art (Uni-
versity of California Press, 1996) on the relationship between market-making and

3 )

art’.
36 See, e.g., William Howarth, ‘Property Rights, Regulation and Environmental Pro-
tection: Some Anglo-Romanian Contrasts’ in C.M. Han (ed.), Property Relations:
Renewing the Anthropological Tradition (Cambridge University Press, Cambridge,
1998), pp. 181-200.
A useful guide is Michael Ross, Planning and the Heritage: Policy and Procedures (2nd

edn, Spon Press, London, 1996).

37
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pornography are problematised. In the order of nature, humans are free,
and this means that they cannot be assigned to any order of property. In
this domain, the issue of therapeutic cloning presents a major problem
for legal (and moral) thought.?®

(Ownership of) culture splits into private or public ownership, with
cultural property often taking the form of or being manifested in pub-
lic control. The public interest often serves as an adequate legitima-
tion device for asserting such control, over e.g. buildings or the export
of artworks and so on. The thematisation of this familiar situation in
terms of cultural property tends to require and be deployed against an
‘Other’. These usually take the form of a predator, whether a Vandal
or an Imperialist or simply a Croesus (Hearst).” In these defensive or
restitutive (Elgin Marbles) contexts, cultural property becomes some-
thing more than the claim to exert public control over public or private
property in the name of the public interest in the preservation of its own
culture.

To move the analysis beyond this, we need to draw attention to the
question of territory and place. One important area of public control in
the name of cultural property is the control over exports of art, build-
ings, and monuments. This is somewhat paradoxical in that the rise of
such controls or demands for their improved efficacy more or less coin-
cide with the rise of the ephemeral museum in which artworks increas-
ingly travel the world for display in temporary installations devoted to
particular artists or themes mounted not least for commercial purposes
by the great museums of the world.*> Analogous issues arise, especially
in the context of First Nations, regarding the export or utilisation of
what lawyers would call intangibles: the tourist trade, copying, appro-
priation of information.

Behind all these attempts at control is the idea of preserving the
signs of culture within a place or territory. Human creations — cultural

38 See, e.g., Martha Nussbaum and Cass Sunstein (eds.), Clones and Clones: Facts and
Fantasies About Human Cloning (Norton, New York, 1998); Jiirgen Habermas, The
Future of Human Nature (William Rehg, Hella Beister, Max Pensky (trans.), Polity,
Oxford, 2003).

3 If one wants a contrast between modernity and its precursors, one could perhaps not
do better than to consider the contemporary attitude to the spoils of war and how
different this is to what went before. ‘True’ vandalism, of course, has a longer and
episodic history: see (for just the modern period) Dario Gamboni, The Destruction of
Art: Iconoclasm and Vandalism Since the French Revolution (Reaktion, London, 1997).

4 Francis Haskell, The Ephemeral Museum (Yale University Press, New Haven, 2000).
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objects —have a proper place, in some, maybe many cases, a proper place
which is necessary in order to be what they are. Cultural objects have
a place of their own and, perhaps, as the flipside of this, places have
a genius loci which depends on the presence in situ of these objects.*!
Of course, this old theme acquires a new meaning in an age of mass
tourism.*

This leads in turn to a very fuzzy complex of fantasies of origins and
of archives.¥ The general point however is that cultural property is
in large measure, though not entirely, a function of the age of mass-
production and mass-consumption and it combines in its dual focus
on the typical and the unique elements of both sides of the organising
framework of modernity.*

[t could be claimed that there is a fundamental circularity in the very
idea of cultural property. The basic idea of property either refers to the
relation between persons and things or to the relation between per-
sons in respect of, in the context of, things. The former view is the
one which actually operates in the consciousness of people — it is how
people think about property claims when they utter ‘This is mine’; the
latter is how academic lawyers and philosophers tell us to think about
property when we scrutinise closely the meaning of the utterances we
utter. Whichever view we adopt, cultural property presents the subject
of property, the bearer of rights, as a culture, and the object of property
(or the intersubjective context) as a culture. In the commonsensical
idiom, a culture owns a culture; in the academicised idiom, a culture
establishes relations with another culture in respect of a (its) culture.

In practice, of course, cultures (whatever they are) need champions
when conflicts or disputes arise, and the natural champion of a culture
in this situation is a state. Here too, however, we have circularity to the
extent that one pattern of state-building is precisely to assert the need
to build a state to encapsulate a culture. Greece and the Elgin Marbles is

41 See, e.g., the extracts collected in John D. Hunt and Peter Willis (eds.), The Genius
of the Place: The English Landscape Garden 1620—1820 (MIT, Cambridge, MA, 1988).
cf. Marc Augé, Non-Places: Introduction to an Anthropology of Supermodernity (John
Howe (trans.), Verso, London, 1995).

# See, e.g., Priscilla Boniface and Peter Fowler, Heritage and Tourism in the ‘Global
Village’ (Routledge, London, 1993).

B In which the museum is the core institution, the context for restoration issues and
the rationale of collecting. The purpose of the museum is a permanent but endlessly
refined problem.

# See Phillips and Steiner, ‘Art, Authenticity and Baggage’, at p. 14.
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a prototype case.*” Championing the Greek claim to the Elgin Marbles,
Melina Mercouri offered these reflections on the meaning of their ‘loss’:

We see ancient cultural chains broken, past traditions crumble and
wonderful special characteristics wither away. Our common memory is
threatened, our soul shrivels, our creativity is stifled, our present becomes
rootless. ‘He who has nothing old has nothing new’, says an Arab
proverb. This past must emerge from the museums in order to become a
source of inspiration and creativity, to become the instrument and the
joy of the people.*

This illustrates the paradoxical entanglements which flow from mod-
ern ideas and practices of curatorship and museumisation.*’

Oddly perhaps, considering what it is and has been, Greece is in some
ways prototypical of this. The Greek state emerged on behalf of and rep-
resented the self-assertion of Greek culture. In long-established states
like that of Britain (rather than the United Kingdom, whose identity
and existence has always been more fragile)®® this kind of move was
unnecessary, and the politics of cultural property emerged against two
rather different yet chronologically overlapping backdrops: the impe-
rialisation of the identity of Britain in the late Victorian age, partly
(maybe largely) fuelled by the politics of rivalry and emulation given
the emergence of the German Empire; the threat of vandalism (in real-
ity, financial hegemony and buying-power) from the thriving United
States.

But perhaps these perspectives should be reformulated. Perhaps we
should say that a ‘living’ culture has a property in its heritage (there

# See especially William St Clair, Lord Elgin and the Marbles (3rd edn, Oxford Univer-
sity Press, Oxford, 1998).

46 Melina Mercouri, at the World Conference on Cultural Policies, UNESCO (Mexico
City, 29 July 1982).

See, e.g., Eilean Hooper-Greenhill, Museums and the Shaping of Knowledge (Rout-
ledge, London 1992); Susan M. Pearce, Museums, Objects and Collections: A Cul-
tural Study (Leicester University Press, Leicester, 1992); Douglas Crimp, On the
Museum’s Ruins (MIT, Cambridge, MA, 1993); Robert Lumley (ed.), The Museum
Time-Machine: Putting Cultures on Display (Routledge, London, 1988); Peter Vergo
(ed.), The New Museology (Reaktion, London, 1989); Carol Duncan, Civilizing Ritu-
als (Routledge, London, 1995). The idea that the museum stifles ‘life’ is more or less
as old as the idea that museums preserve and conserve cultures.

cf. Norman Davies, The Isles: A History (Macmillan, London, 1999); R.R. Davies,
The First English Empire: Power and Identities in the British Isles 1093—1343 (Oxford
University Press, Oxford, 2000); Paul Langford, Englishness Identified: Manners and
Character 1650—1850 (Oxford University Press, Oxford, 2000).
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is a certain precision involved in the archaism of ‘a property in’). This
means that a culture’s past is conceived as an inheritance. This property
means that a culture is entitled to have its inheritance preserved and
not violated. The problem is what this means in an era of globalisation
following a long period of extensive and intensive culture-contact and
commercial exchange and the resulting near-impossibility of almost any
culture remaining impervious to commodification.*’

CONCLUSION

There is a tendency among legal theorists to see legal categories as con-
stitutive — to see the legal conceptuality of persons and things as written
on the world, so that each is fundamentally juridical in character. I have
argued elsewhere, with the common law mainly in mind, that this was
once true but that it is not anymore.’°

However, we may wish to distinguish two processes in play here. First
is the way in which traditional legal categories which organise both
thought and society have simultaneously survived but slipped away
from the grasp of the law. These are categories like person, gender, thing,
and family. In these domains, legislative and adjudicative processes are
involved in ‘recognition’ rather than constitutive exercises, in recog-
nition or non-recognition of realities which arise and are validated as
‘true’ in some other place outside the law.’!

As an alternative, we could try to re-think law’s supposed ‘constitu-
tive’ role in terms of repetition. Topics acquire a certain density through
thematisation and repetition in the communication systems of society,
including the legal system. (Seen in these terms, there is again a curi-
ous simultaneity in the thematisations of cultural property and human
rights.) This can include all the law-oriented techniques of government

# See generally Richard Handler, ‘On Having a Culture: Nationalism and the Preser-
vation of Quebec’s Patrimoine’ in George W. Stocking, Jr (ed.), Objects and Oth-
ers:Essays on Museums and Material Culture (University of Wisconsin Press, Madison,
1985), pp. 192-217.

50 See, e.g., Gillian Rose, Didlectic of Nihilism (Blackwell, London, 1984); for discussion,
see W.T. Murphy, ‘Memorising Politics of Ancient History’ (1987) 50 Modern Law
Review 384; The Oldest Social Science: Configurations of Law and Modernity (Oxford
University Press, Oxford, 1997); ‘Law, History of its Relation to the Social Sciences’
in International Encyclopedia of the Social and Behavioral Sciences (Elsevier Science,
Oxford, 2001).

51 See Michael Warner, The Trouble with Normal: Sex, Politics, and the Ethics of Queer
Life (Harvard, Cambridge, MA, 2000), esp. ch. 3.
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(consultation papers, White Papers, Bills) as well as political mani-
festos, press releases and their take-up by the mass media and so on, and
the adaptation of bureaucracies to manage thematic domains of societal
noise and concern. For legal and governmental apparatuses, then, par-
ticipation in the repetition of themes can be both a matter of accident
and contingency and a matter of explicit recognition.

In the emergent cultural property context, a very old and still very
important technology is of interest here — the list.> In the United King-
dom, the list enters ordinary communication about heritage and cul-
tural property through the terminology of the ‘listed building’ which
means, in simple terms, that the building has been designated part of
the heritage and appears somewhere on a list to that effect. Although as
with winning competitions to host Olympic Games, there are potential
downsides, in an age of global tourism being listed as a World Heritage
Site is a bit like winning an Oscar. Although acutely overdetermined
not so much by the weight of its own history as by the vast hetero-
geneity of practices which are involved in making it what it is, all the
elusiveness of cultural property is practically ‘managed’ by producing
and publishing lists. And lists have an added attraction: unless closed,
new items can be added. And from time to time (though this is less
likely with cultural property items) lists can be pruned.

The histories of the ‘old’ London Bridge, the Crystal Palace, or of
Cleopatra’s Needle show that what the law classifies as ‘immoveable’ is
itself (inevitably) artificial, although for the most part it is easier to strip
and ship the ornamentation of such structures. Nonetheless, the tech-
nology of listing works most effectively with these so-called immove-
ables, and more problematically with moveable property. Indeed, it is
precisely the relative ease with which art and artefacts can be moved
from one place to another that has created the current climate for
cultural identification and preservation as earlier (late nineteenth-
century) fears about the irreplaceable loss of fixed structures through
neglect or outright demolition are augmented by new anxieties centred
around the movement of things — from ‘high art’ to value-laden hum-
ble artefact — around the globe and the demand that they be restored
to their ‘proper’ place.>

52 Jack Goody, The Domestication of the Savage Mind (Cambridge University Press,
Cambridge, 1977), ch. 5.

53 See, e.g., Lynn H. Nicholas, The Rape of Europa: the Fate of Europe’s Treasures in the
Third Reich and the Second World War (Macmillan, London, 1994).
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Listing is perhaps the simplest as well as earliest device through
which old ideas of heritage rooted in and manifested through tombs
and monuments, heroes and narratives, is transformed into something
more anonymous, dispersed, and in some sense ‘aesthetic’. It may add
something, of course, if a building can be associated with a ‘name’ from
the past, just as a portrait of a king may signify something extra, as does
a headdress or spear or a suit of armour if it can be plausibly claimed that
a name that means something once used it. Beds monarchs have slept
in are a staple of many English country houses and a must-see element
on their itineraries for visitors. But listing is in the end indifferent to
such concerns, at least as a mature legal and bureaucratic practice. Its
developmental logic is ultimately that of the museum, and, sustained
and nurtured by architectural historians, cultural historians, local gov-
ernment structures, preservation campaigns, as well as the mass media,
listing evolves into a practice in which what is sought to be preserved
and restored if necessary is what is typical and representative as well as
what is outstanding in the built environment.

Repetition, which in the context of the practice of listing includes
the question of what to list next (time does not stand still; the present
soon becomes the past), is visible in other areas which are fairly remote
from the legal and administrative bureaucracy of listing. Catalogues,
guides, coffee table books, installations, history programming in the
mass media, voluntary societies for the study of this or the preserva-
tion of that, all contribute to a value-laden facticity of a past which
demands more and more attention precisely as it acquires greater and
greater density.’* The past demands with increasing stridency that it
should be restored to itself, and in the process what earlier generations
saw as improvement and modernisation come in for critical examina-
tion and for reversal. Original pigments, fabrics, ornamentation must be
restored, even if the materials for such restoration must be newly fab-
ricated. Things must be restored to their places of origin. Even human
remains should be returned to where they properly belong.

The law has little to do with generating this kind of agenda. The
cultural transformation just alluded to here is a kind of cumulative
effect, and a complex one at that, of many overlapping, intersecting,
and heterogeneous developments. But these developments do expose

5% See, e.g., David Lowenthal, The Heritage Crusade and the Spoils of History (Viking,
London, 1997); Peter Fowler, The Past in Contemporary Society (Routledge, London,
1992).
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the inadequacies of the law’s traditional approach to many of the ques-
tions posed in this field of culture. Contract and private property, the
traditional ways of disposing of disputes about things, no longer suf-
fice. Not even some kind of utilitarian calculus, as embedded in the
cost-benefit approaches of planning bureaucracies or in the arguments
of developers, and with which courts and tribunals in particular have
become reasonably familiar, is sufficient anymore. And so, although cul-
tural property is ostensibly focused on material things, the legal tech-
nology of recognition is, in reality, being set to work on a phenomenon
no less immaterial than in the domain of IPR, and in a domain riddled
with what are perhaps more intractable conflicts.
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CHAPTER FIVE

OWNERSHIP OR OFFICE? A DEBATE IN
ISLAMIC HANAFITE JURISPRUDENCE
OVER THE NATURE OF THE MILITARY
'FIEF’, FROM THE MAMLUKS TO

THE OTTOMANS

Martha Mundy

INTRODUCTION

European legal and political theory has long debated the historical
genealogy of its distinction between dominium/property and imperium/
sovereignty.! With roots in Roman law, the distinction has been
described as blurred in medieval Europe; one author writes that
dominium came ‘to denote both proprietary right and governmental
authority’ by the twelth and thirteenth centuries.” But from the four-
teenth century onwards arguments were advanced to reinstate the

The research on which this chapter draws was supported financially by The
Council of American Centers of Oriental Research, Washington, DC, in 1997, the
London School of Economics in 1999, and the British Academy in 2001-2. Copies of
the manuscript material consulted were graciously made available to me by the staff
of Siileymaniye Kiitiiphanesi, Istanbul and Maktabat al-Asad, Damascus; I am most
grateful to Necati Aktag and Amira Burniya for making work in these institutions
so enjoyable. And a word of thanks is due to the Directors of the Swedish and
American Research Institutes in Istanbul and to the Bishop of the Syriac Catholic
Church in Damascus who welcomed me in their hostels. Lastly [ am most grateful to
Jane Hathaway, Richard Saumarez Smith, John H. Mundy, Alain Pottage, and Engin
Akarli for their criticism of earlier drafts of this chapter.

See (1995) 22 Droits: Souveraineté et propriété generally for a review of such work.

J. Coleman, ‘Medieval Discussions of Property: Ratio and Dominium According to
John of Paris and Marsilius of Padua’ (1983) 4 History of Political Thought 212. By
contrast, S. Reynolds, Fiefs and Vassals: The Medieval Evidence Reinterpreted (Oxford
University Press, Oxford, 1994) argues against the thesis that concepts of property
became merged with those of sovereignty under ‘feudalism’.

[T,
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distinction as central to law and political theory.? In the course of these
arguments a central problem emerged: the origin of property. The search
for an ultimate origin means that from John of Paris and Ockham in the
fourteenth century, through the Spanish scholastics of the sixteenth
century to Grotius and John Locke in the seventeenth century, jurists
and political theorists argued about an origin outside historical time in a
state of nature or in an original delegation by God to Adam.* The same
topoi of argument were deployed from the seventeenth century to justify
a truly extravagant construction of private property as the prior condi-
tion for political freedom.’ Thus by the eighteenth century, European
legal and political thought had embraced a veritable ideology of prop-
erty often far removed from the complex, relational character of prop-
erty law itself.® It was the political ideology of property which asserted
the absolute division of owner/person from object/thing. The law, while
it slowly eliminated classical forms of the ownership of persons as things
(slaves), was to elaborate new principles of ownership of reified poten-
tialities (labour, industrial capital, authorial rights) wherein persons hid
behind things very imperfectly.”

It can safely be said that no parallel political ideology of property or
concern with its misty origins marked the legal and political debates of
Islamic thinkers. One has to wait until the very end of the nineteenth
century in the greatest Islamic state which survived European con-
quest, the Ottoman Empire, to find something akin to an ideology — as

3 This is Coleman’s thesis concerning John of Paris, see ‘Medieval Discussions of
Property’ at pp. 209-28.

* See B. Tierney, The Idea of Natural Rights: Studies on Natural Rights, Natural Law and
Church Law 1150-1625 (Scholars Press, Atlanta, 1997) esp. ch. 6, ‘Property, Natural
Right and the State of Nature’, pp. 131-69.

> As true for English as for French political theory but with a German apotheosis, one

might say, in G.W.E Hegel, Elements of the Philosophy of Right (A.W. Wood (ed.),

Cambridge University Press, Cambridge, 1991), pt 1, s 1 on property, pp. 73-103.

See R. Ashcraft, ‘Lockean Ideas, Poverty, and the Development of Liberal Politi-

cal Theory’ in ]. Brewer and S. Staves (eds.), Early Modern Conceptions of Property

(Routledge, London, 1996), pp. 43—61. Ashcraft’s article and several others in the

same collection stress the distance between the actual character of property rights

in the common law and the ambient political ideology of property. Yet over time, as

Ashcraft also notes, ownership was developed as the ideal legal form to manage ever

more economic relationships.

‘Potentiality’ is here used in the sense proposed by M. Strathern, ‘Potential Prop-

erty: Intellectual Rights and Property in Persons’ (1996) 4 Social Anthropology 1, at

pp. 17-32.
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opposed simply to a law — of private property. This is not because
changes in property relations were negligible over the centuries of
Islamic empires; these empires belonged to economic history quite as
much as their Western peers. Rather these changes were interpreted
within a complex historical legal tradition in which conceptions of
individual ownership (milk/milkiya) were well established. Thus, with
regard to ‘origins’ this tradition considered that Muslim armies had con-
quered civilised peoples who possessed traditions of both religion and
property. Although in Islamic law occupation and cultivation could
create property rights in wasteland, this principle had nothing in com-
mon with European notions of civilising a ‘state of nature’. And, with
regard to modern political ideology, the nineteenth-century Ottoman
reform of law and rule elaborated individual rights to private property
by a gradual transformation of long-established legal idioms governing
different types of property. It was only by the very end of the nine-
teenth century that unified idioms of private property swept through
the legal domain. Thus although the nineteenth century saw private
property come to dominate legal relations, it did not represent a key-
stone of political ideology for the Ottoman state as it did in Western
Europe.

In this chapter I shall examine arguments concerning the rela-
tion between proprietary right/ownership and government authority/
office in late Mamluk Egypt. But first a word of background is in
order concerning classical Islamic legal doctrine governing rights to
land. In all schools of Islamic figh, ownership of agricultural land
was theorised in terms of its putative legal status established at the
time of the Muslim conquests. As noted, this theory did not start
from a putative ‘state of nature’ (Locke) nor from an original dele-
gation from God to Adam (Filmer) but rather from recognition by
Muslim political authority of the property rights of conquered peo-
ples.® Classical Hanafite jurisprudence distinguished between owner-
ship by those who were Muslims at the moment of conquest and

8 The manner that Locke’s ahistorical ‘state of nature’ could be extended to zones of
European conquest, allowing the non-recognition of existing occupation, has been
stressed by R. Tuck, The Rights of War and Peace: Political Thought and the Interna-
tional Order from Grotius to Kant (Oxford University Press, Oxford, 1999). By contrast,
Islamic legal doctrines all recognise existing occupation but may differ in the recog-
nition of individual property right or its subordination to Muslim community/state
property rights. Shaftite doctrine interpreted the conquest of the Sawad of Iraq as
having entailed the creation of state wagf from the land.
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ownership by persons who belonged to other recognised communities,
notably Jews, Christians, and Zoroastrians. Like Muslims, non-Muslims
were recognised as proprietors of land (as malik of milk property)
and acknowledged Muslim sovereignty through payment of taxation,
although the form of taxation imposed on them differed. Muslims paid
‘ushr (tithe) on their land, non-Muslims paid kharaj, a tax often equated
by jurists as the symbolic equivalent in land-tax of the poll-tax paid only
by recognised non-Muslims (dhimmis). Thus, while the tithe was fixed
at one-tenth, kharaj could be anything between one-quarter and one-
half of the land’s produce. “Ushr tithe was thus imposed on the land of
existing owners who converted to Islam at the time of the conquest or
on land uncultivated or abandoned by its former owners and allocated
to Muslims by political authority.

Such was the Hanafite tradition’s account of the history of property
in land: it entailed no fundamental rupture in property itself. New forms
of taxation reflected Muslim sovereignty but property was not in itself
seen to be created thereby, merely legally recognised. In later centuries
the link established in this account between the personal religious sta-
tus of the owner (Muslim versus non-Muslim) and the taxation of land
was to be abandoned. Given the treasury’s need for tax, kharaj land was
to remain kharaj land, even if it was sold to a Muslim or its owners con-
verted to Islam. Later doctrine also stressed the role of the sovereign
in ensuring the cultivation of land and the payment of tax. If an owner
did not cultivate land or pay the land-tax, political authority could tem-
porarily take the land under its administration (aradiy al-hauz) and rent
it out to cultivators; or if no cultivators were willing to take on the land,
the treasury could lend them a sum required to initiate cultivation to
be deducted over time from the produce. If neither option proved pos-
sible, Muslim political authority could sell the land, returning to the
land’s owner what remained of the price paid after deduction of back
tax. Lastly, as part of this regime of government over property owners,
the ruler could grant part of the tax revenues to a particular military
or religious administrative figure as a revocable grant known as igta®’
The recipients of such grants of tax revenue were seen to hold a form of

¥ The igta“could also denote an outright grant of property to uncultivated or waste land,
but the igta‘as tax-assignment was the more important historical institution. See Abu
Yusuf Ya'qub b. Ibrahim (113-182AH), Kitab al-Kharaj, reprint of edition published
Bulaq 1302AH (Dar al-Hadatha, Beirut, n.d.) in collection of texts entitled Fi’l-turath
al-igtisadi al-islami.
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office described in legal idioms quite distinct from those for ownership
of land.!®

Thus from the fourteenth century onwards classical Hanafite theory
of property right in land was to be superseded by fundamentally different
conceptions of property in land wherein political authority replaced
the cultivator or private individual as the primary owner of agricultural
land. This change in the conception of ownership in turn engendered
debate about the nature of subordinate right, notably the right of the
holder of an igta‘and that of the cultivator. It is with the debates arising
from such later transformations that this chapter is concerned.

Ownership (milkiya) or office (wazifa): the two principles were set
against one another in one moment of Islamic juridical debate concern-
ing rights over land. Although office may arise from property or property
from office, the two terms build from different core notions,!! offering,
as in European law, different frames for the construction of claims over
persons and things. So, even today, European legal traditions differ in
the degree to which they construct labour (a ‘potentiality’ if ever there
was one) as a thing owned and contracted by the individual labourer or
as a service associated with a status in a hierarchy of social roles. The
first construction, deriving from Roman law and enshrined in modern
French law, builds on legal idioms of property; the second, more cen-
tral in German law, on those of office.!? If the two constructions can be
contrasted, combinations of the two have also not been unknown.

The debate which we shall examine concerns the conceptualisation
of rights over the ‘potentiality’ not of labour per se but of the fruits of

10 This account draws on Abu Yusuf, Kitab al-kharaj, and the historical overview in
B. Johansen, The Islamic Law on Land Tax and Rent: The Peasants’ Loss of Property
Rights as Interpreted in the Hanafite Legal Literature of the Mamluk and Ottoman Periods
(Croom Helm, London, 1988).

T Starting from the dyad, personfowner and thing/object, ownership can be extended

in complex relations with other parties through a variety of contracts such as lease

and loan. Unlike ownership, however, office can never be imagined or naturalised as

a simple dyad of person and thing. Rather office entails a triad of persons and things

in which a person delegates to another a power over other persons or things. And

again unlike ownership, office is generally, if not always, conceived as revocable by
the superior person in the chain of delegation.

For a survey of European law in this regard see A. Supiot, Critique du droit du travail

(Presses Universitaires de France, Paris, 1994), pp. 13-22. Supiot’s rather summary

dismissal of the classical Roman legal construction of work (ibid. at p. 14) can be

corrected by Y. Thomas, L usage’ et les ‘fruits’ de 1'esclave: opérations juridiques

romaines sur le travail’ (1998) 7 Enquéte 203.
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cultivation of land. Should these be construed in terms of property or of
office — as arising from a hierarchical distinction of the rights to a thing
(land) or from a hierarchical splitting of offices (legal personae) con-
cerned with the production and distribution of agricultural produce?
This debate, conducted from the fifteenth century, was proper to the
Hanafite school of Islamic jurisprudence, the school formally recog-
nised by the major post-classical Islamic states of the central Near East,
the Mamluk and the Ottoman. The Mamluk scholar Ibn Qutlubugha,
whose views are discussed below, argued for ownership yet drew his
strongest arguments from analogues between rights to land and rights
to an object (the slave) who is also a person.

THE DEBATE UNDER CONSIDERATION

The texts we shall examine from late Mamluk Egypt provide a novel
conceptualisation of the nature and rights of the holder of an igta’ or
‘administrative grant’.!® In classical Hanafite doctrine the igta‘entailed
the sovereign’s allocation to office-holders (military men or religious
functionaries) of tax revenue from land privately owned. But once agri-
cultural land came to be seen as the property of the community vested
in the treasury, then the nature of the grant also invited re-thinking.
[t is relevant, moreover, that this grant — unlike fiefs in many parts of
Europe — was in principle not to be inherited but was subject to with-
drawal by supreme political authority. With regard to land and taxation,
political authority was cast legally as representing the Muslim commu-
nity, with the secular office-holder, the Sultan, acting in lieu of the reli-
gious Imam for the management of land. The right of an administrative
grantee thus stood between ownership by the treasury and the right of
the cultivator; it represented a right to a potentiality, in the form of
enjoyment of agricultural produce or urban rent.

We examine two epistles which discuss this question within the con-
text of juridical argument about property right more generally.'* Their

13 T shall follow Claude Cahen who has argued convincingly that the Arabic term igta®
should not be translated by ‘fief” but rather as ‘administrative grant’. See Cahen’s
article on igta“in the Encyclopaedia of Islam, New Edition (E.]. Brill, Leiden, 1960—
2002) vol. I11, pp. 1088-91. The cumbersome phrase ‘administrative grant’ will often
be shortened to ‘grant’ in this chapter.

14 The first and major epistle is Zain al-Din Qasim Qutlubugha, Risala fi jawaz ijarat al-
igta’, Laleli 951/4, Siileymaniye Kiitiiphanesi, fol. 176-89 and the second is Al-jawab
fi jawaz ijarat al-igta‘ of which there is a copy but in a difficult hand in Laleli 951/3,
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author, Zain al-Din Qasim ibn Qutlubugha ‘Abdullah, known to later
tradition as al-Shaikh Qasim (d.879AH/1477CE), was the son of a
freedman and student of the distinguished jurist, Kamal al-Din Muham-
mad, known as Ibn al-Humam (d.1457CE) who was recognised by the
Hanafite tradition of Islamic jurisprudence as the first jurist to articulate
the ‘later’ doctrine on land ownership adopted by subsequent jurists of
the school. Ibn al-Humam argued that, as a result of the deaths of its
proprietors, ownership of all the land of Egypt had passed to the state
treasury.”” The doctrine of escheat of heirless estates to the treasury
was ancient, but its extension to all the lands of the Mamluk domains
in justification of treasury ownership of land marked a radical departure
from the doctrine of earlier centuries sketched above.

Baber Johansen has placed this shift against the background of a
series of changes in the doctrines of the Hanafite school concerning
agricultural contracts. These contracts built upon the basic vocabu-
lary of ownership in the tradition which distinguished between manfa‘a
(use-value or object of utility, conceived as an ‘accident’ distinct from
the object itself) and the essence of the person or object owned, the
ragaba (literally the ‘neck’) or ‘ayn (the thing itself) of property.'®
Johansen documents how from the eighth century onwards debate
concerned, first, commodification of the potential use-value of land
(manfaa) in the contract of lease (ijjara) and, secondly, exchange of
the use of land for a proportion or share of the produce, not a clearly
defined quantity, in a share-cropping contract (muzaraa). These con-
tracts were problematic for early Islamic jurisprudence. At the heart of
early figh doctrine stood the contract of sale wherein individual persons
exchanged concrete and defined objects; only clearly defined objects
could legally be bought and sold.!” Land too had been considered as a
definable and measurable object. With the contract of sale at its core,

Siileymaniye Kiitiiphanesi, fol. 169-75. I have therefore relied instead on the copy
in Zahiriya collection 7470, Maktabat al-Asad, fol. 1-17, which is in the beautifully
clear hand of the distinguished jurist, Muhammad *Abdullah b. Ahmad b. Ibrahim
al-Khatib al-Timurtashi and dated 981 AH/1573-74CE.

See the translation from Sharh al-Fath al-Qadir in Baber Johansen, The Islamic Law
on Land Tax and Rent (Croom Helm, London, 1988), pp. 84-5.

This distinction follows Roman legal tradition with the notion of ‘accident’ respect-
ing Aristotelian philosophical idioms. Compare the review of this fundamental dis-
tinction in Roman law in Y. Thomas, ‘L ‘usage’ et les ‘fruits’ de I'esclave’.

cf. Johansen, The Islamic Law, at p. 53. There were also notions of the due price so
that a sale where the price paid was entirely exorbitant (ghubn fahish) could be legally
voided.

-
=
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the figh tradition was thus at the outset hostile to contracts explicitly
exchanging potentialities, be they of use-value or of produce, that could
not be precisely evaluated at the time of contract. But of necessity it
came to allow contracts governing potentialities in the form outlined
above.

From the tenth to eleventh century CE there appeared a further
debate concerning the necessity of a contract — or lack of necessity, the
latter being the new doctrine — before a land-owner could claim rent
from a person who cultivated his/her land. Lastly, as discussed above,
from the fourteenth century onwards jurists came to debate the very
basis of property in land. Until then, ownership of land was seen to
derive from the ruler/imam’s recognition of individual possession at the
time of the [slamic conquest or from the ruler’s allocation of abandoned
and uncultivated land to Muslim supporters; in return individual own-
ers owed tax to the treasury. The new doctrine, however, interpreted
ownership not as arising from possession by individuals but as property
of the treasury delegated in different forms to intermediaries and culti-
vators. The earlier doctrine was not formally rejected nor was it forgot-
ten; rather, as Ibn Humam argued, history, in the form of the gradual
death without heirs of tax-paying owners, had simply rendered it obso-
lete in lands ruled by the Mamluks.!®

Johansen’s account of these developments was set within a narra-
tive emphasising both systematic doctrinal change in the Hanafite tra-
dition and the manner in which doctrinal change reflected the peas-
ants’ loss of proprietary rights over the centuries. The account invites
qualification only in the manner in which its narrative conflates shifts
in legal doctrine with an economic history of peasant dispossession. It
is not clear that those recognised as proprietors at the conquest, both
original holders and Muslims who were granted abandoned or uncul-
tivated land, can be fitted neatly into a category of peasant propri-
etor.!” The countryside of the Umayyad and early Abbasid empires was,
like that of the Hellenistic and Sasanid empires they replaced, often
held by proprietor-householders (some with slaves) or by city-dwelling

18 Tbn al-Humam’s remarks refer to Egypt alone but the doctrine was applied to all the
Mamluk lands and after them the Ottoman lands. The earlier doctrine will never be
forgotten and so can be revived from the late nineteenth century as reference for an
Islamic private property of the twentieth century.

19 The work of Ziaul Haque, Landlord and Peasant in Early Islam: A Study of the Legal
Doctrine of Muzara’a or Sharecropping (Islamic Research Institute Press, Islamabad,
1977) details landlord ownership in early Islam.
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landlords, the variety of whose circumstances needs to be borne in
mind.?° Lastly, there is little reason to assume that agricultural prac-
tices were as simple as the first statements of legal doctrine suggest. From
very early on, revenue assighment was a practice known to government,
theorised in Abu Yusuf’s (d.182AH/798CE) renowned treatise on tax,
Kitab al-kharaj.*' The elaboration of doctrine with regard to contracts
of rental and share-cropping may be seen to reflect the development of
the reach of the jurists’ law, from merchants in the towns to the entire
countryside — not the absence of share-cropping arrangements in the
earliest centuries of Islam.?? In other words, at issue is not a simple
loss by cultivators (‘peasants’ in Johansen’s terminology) of property
rights but the development of more uniform hierarchical relations in
agriculture which alone render ‘the peasant’ (a cultivator whose rights
in land are subordinate to those of landlords or fietholders) a coherent
category.?’

Such questions apart, Johansen’s account rightly stresses the impor-
tance of the change in the basic theory of property rights in land
of the Hanafite school evident by the fifteenth century. Such a
change did not occur without vehement debate, in which jurists of
other legal schools, notably the Shafrite but perhaps also the Han-
balite, denounced Hanafite doctrine outright. Even within the Hanafite
school, to which the rulers belonged, doctrinal solutions were fiercely
contested along the way.?* Figh was very much a jurists’ law, but it
remained part of a religious tradition in which ethical arguments from

20 See M. Morony, Iraq after the Muslim Conguest (Princeton University Press, 1984),
p. 508 for the partial survival of the ‘landed aristocracy of the late Sasanian period’.
21 Abu Yusuf, Kitab al-Kharaj.
22 As Johansen, The Islamic Law, p. 52, writes summarising the evidence: ‘From the
historical sources and the writings of the jurists it would appear that the contract
was first used on state, igta“ and waqf lands and later found its way to other forms of
landed property.’
Compare D. Herlihy, ‘Households in the Early Middle Ages: Symmetry and Saint-
hood’ in R. McC. Netting, R. Wilk, and E. Arnould (eds.), Households: Comparative
and Historical Studies of the Domestic Group (California University Press, Berkeley,
1984), pp. 384-406, for a contrast between the asymmetrical households of antig-
uity to the ‘peasant’ household of medieval Europe.
For Shafr’ite opposition to the emerging Hanafite doctrine of the state ownership of
land see both the text of Taj al-Din *Abd al-Rahman b. al-Diya” al-Fazari (presum-
ably the Shaftite scholar Taj al-Din al-Farazi d. 6590AH/1291CE given in C. Brock-
elmann, Geschichte der arabischen Literatur (E.J. Brill, Leiden, 1937-49), Suppl. 1,
p. 686) Kitab fi ‘ard al-sham wa-"l-kalam ‘alay-ha which reiterates that the land of al-

Sham belonged to its proprietors from the conquest and implores rulers to respect

23

24
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fundamental principles were advanced against competing jurists’ justi-
fications of the necessity (darura) of legal change.

THE ADMINISTRATIVE GRANT (IQTA
AS PROPERTY

The major epistle of Ibn Qutlubugha to be examined here addresses
the question of whether the military holder of an igta‘ can legally rent
its land to cultivators.?’ Ibn Qutlubugha notes that no earlier text had
explicitly ruled on the legal status of this practice. The answer advanced
in the epistle is that such rental is licit. The treatise is highly structured,
opening with an affirmation of this judgment, advancing seven legal

2

[

their property rights (Zahiriya collection 9080, Maktabat al-Asad, fols. 126b—131a),
and the fire-and-brimstone condemnation of the godlessness (kufr) of the rulers and
those jurists who would justify their practices of extortionate taxation and appropri-
ation of land in the work of Taki al-Din Abu Bakr b. Muhammad b. *Abd al-Mu’min
al-Hisni al-Huseini al-Shaft’i al-Dimashqi (752-829AH/1351-1426CE), Kitab qam'
al-nufus wa-rugyat al-manus, Bagdatli Vehbi Efendi 649, Siileymaniye Kiitiiphanesi,
especially fols. 71b-82b. Both the work of al-Fazari Kitab fi ‘ard al-sham and al-Hisni’s
Kitab gam® al-nufus belong to a genre of oppositional mirror-for-princes tracts. Al-
Hisni’s great law book, Sharh al-Tanbih, Ayasofya 1213, Siileymaniye Kiitiiphanesi,
vol. V, fol. 22a argues that the rulers and judges might themselves be bugha, i.e. in
opposition to the true imam and hence to be disobeyed. Furthermore in fol. 64a—65b
under the discussion of kharaj al-Hisni (ibid. at fol. 64a—65b) echoes al-Farazi (Kitab
fi ‘ard al-Sham, fol. 130a) in rejecting the interpretation of the land of al-Sham as
wagf and hence of what is paid to the ruler as a form as rent (ujra); this appears as an
earlier form of justification for state ownership of land than that advanced more suc-
cessfully, at least for the Hanafites, by Ibn al-Humam. Compare K. Cuno’s stress on
the importance of Shafr’ite doctrine for Hanafite debate on the status of land owner-
ship in Syria in his ‘Was the Land of Ottoman Syria Miri or Milk? An Examination
of Juridical Differences Within the Hanafi School’ (1995) 81 Studia Islamica 1, at
pp. 121-45, especially pp. 1426 where the readings of al-Ramli and Ibn ‘Abidin of
al-Nawawi, Taqi al-Din al-Subki, and Ibn Hajar al-Haythami are discussed.

Zain al-Din Qasim Qutlubugha, Risala fi jawaz ijjarat al-igta;, Laleli 951/4,
Siileymaniye Kiitiiphanesi, fol. 176-89. Copies of this manuscript exist in other col-
lections, notably the Chester Beatty Collection 3202/3, but of the work of Ibn Qut-
lubugha more generally only a few texts have been edited and published. See the
list of published works of Ibn Qutlubugha in Zain al-Din Qasim ibn Qutlubugha
(d. 879AH), Hashiyat Ibn Qutlubugha ‘ala sharh nukhbat al-fikr (Ibrahim ibn Nasir
al-Nasir (ed.), Dar al-Watan, Riyad, 1999), pp. 10-11. For brief biographies of Ibn
Qutlubugha, see Zain al-Din Qasim ibn Qutlubugha (d. 879AH), Taj al-tarajim fi
man sannaf min al-hanafiya (Ibrahim Salih (ed.), Dar al-Ma’mun li-’I-turath, Dubai,
1992), pp. 1-26, and E Rosenthal, Tbn Kutlubugha’, Encyclopaedia of Islam, New
Edition (E.J. Brill, Leiden, 1960-2002) vol. III, p. 848.
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analogues to justify the power of a grantee to rent out his usufructuary
right to the property, and closing with a discussion of the objections
advanced to these parallels and the author’s responses to the same.

In conceptualising the property right held by the military grantee,
Ibn Qutlubugha deploys the basic vocabulary of his tradition. This dis-
tinguishes, as mentioned above, between manfa’a, use-value or object
of utility, conceived as an ‘accident’ distinct from the object itself, and
the essence of the person or object owned, the raqaba or ‘ayn.?® Of
things/persons owned, some represent objects of commercial exchange
(mal, with the character of maliyya) freely transferable from one person
to another, whereas others, such as the service of a slave, can be trans-
acted only by the owner of the ragaba. Lastly, in this tradition the con-
cept of lease (jara) builds upon the distinction between the ‘essence’,
which remains with the owner, and the use of an object, which tem-
porarily becomes the property of the lessee; the contract of ijara governs
a very wide field of objects from labour-service to commercial goods and
real properties of various kinds.?’

Before we proceed with an examination of the argument and the ana-
logues advanced, we should note two problems that Ibn Qutlubugha
had to face. The first is the conditional and limited nature of the grant
(igta’), i.e., its unknown extension in time, given that it is not inherited
and is revocable by the ruler/imam. The second arises from the diffi-
culty of adapting legal idioms designed to express a contractual relation
between two parties to legal relations in which there are, in the juridical
tradition, always three parties: the sultan/imam (representing the trea-
sury and the Muslim community), the grantee, and the cultivator (or
the tanner, miller, butcher, bathkeeper, baker, or caravanserai keeper
in the case of non-agricultural property). From Ibn Qutlubugha’s epis-
tle it appears that agricultural land was by far the most common object
granted, but legally the same issues arose with regard to urban property.
Ibn Qutlubugha had to define the nature of the property in the face of
its potential withdrawal by the ruler, and to search for exempla in which
the classic dyad of owner and object owned was rendered subject to a
third party, or in which rights were further granted to a third party. Ibn
Qutlubugha’s text is thus riven by the tension between the basic idioms
of ownership by an individual of a thing and the office-like hierarchy of

26 Qutlubugha, Risala, fol. 178b.
2T See the general discussion of ijara in J. Schacht, An Introduction to Islamic Law
(Oxford University Press, 1964), pp. 21 and 154-5.
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the three personae (ruler, grantee, and cultivator) each of whom holds
rights in the same land. The interest of Ibn Qutlubugha’s epistle lies
in his attempt to theorise the right of the grantee as a limited property
right and not as remuneration for an office in the service of the state.

Ibn Qutlubugha builds his argument by a series of analogues
(nagr/naza’ir) which we now consider.

Of the seven analogues advanced, four concern rights over slaves.
Since one of the seven is in fact more a general argument than a similar
type of contract, this means that two-thirds concern rights over slaves.
It is as if rights over labour-service, resting on the distinction between
the ‘neck’fraqaba of the slave, his or her labour-service, and the com-
modity value arising from the transaction of that labour, constituted
a domain where legal theorisation of the splitting of right was more
developed than in the case of real property. Thinking the potentiality
generated by the labour of a slave allowed the formulation of more com-
plex rights over real property. It is these analogues which later jurists
will recall in their repeated references to the epistle; rather like our-
selves the jurists were fascinated by the analogies drawn between rights
in persons and rights in things.

The first analogue (nazir) discussed provides an example in which:

(a) ownership is split between the essence (raqaba) and the use
(manfa'a);

(b) the right to use/service is exchanged for a limited period against
goods/services of another nature; and

(c) the second party is free to rent out to a third party the usufructuary

right he holds.

The contract concerns the owner of a slave who contracts a debt and
agrees to repay it with the slave’s service for a year (man sulih ‘ala khid-
mat ‘abd sanatan). In this case the debtee comes temporarily to own the
use (manfaa) but not the neck (ragaba) of the slave.?® What the cred-
itor advanced could be any kind of good so long as it was not identical
to the ‘coin’ in which he is repaid, i.e., a slave’s service. The creditor
thus comes to own the use of the slave for the period of a year, dur-
ing which time he is free to sub-lease the slave’s service to another.
Ibn Qutlubugha argues that this contract is similar to that of the mili-
tary grantee in three ways. First, the ownership of the use-value of the
slave is limited in time just as is the military grantee’s tenure of his igta".

8 Qutlubugha, Risala, fol. 176a.
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Secondly, just as the repayment of the debt entails an exchange of dif-
ferent types of things, so the grant is made in return for military ser-
vice to the community of Muslims.?’ Thus, in return for the grantee’s
service the ruler/imam (al-mumallik) gives the grantee (al-mutamallik)
ownership of the usufruct of the administrative grant. The whole is
constructed as an exchange, not a reward for service. This point is
supported by a further sub-argument in which Ibn Qutlubugha dis-
tinguishes between the military grant and other forms of gifts (‘ita’at)
made by the imam to military men for services rendered. Lastly, to
return to the analogue, should the creditor wish, he or she can sub-let/
sub-contract, rather than use directly, the slave’s labour-service.

The second to fourth analogues establish a further set of elements
central to the general argument.

The second analogue concerns the lessee of a real property, thereby
the owner of its use-value (manfa‘a), who further sub-lets his use-rights
to another. And so can the military grantee who, for the reasons given
above, owns the manfaa of the grant and hence can rent it out as can a
lessee in the contract of rental (ijara).>°

The third analogue at first appears wholly dissimilar, but its similarity
to the case in point will be seen to lie in the unfolding of an argument.
Thus the third model will prove central to the construction of the argu-
ment of the epistle as a whole. In it Ibn Qutlubugha states:

(a) that a land grant requires that the land be cultivated; in other
words, land must be prepared, ploughed, worked, irrigated if
needed, and harvested; and

2% This point is important, for if the grant were not interpreted as being given in return
for payment/service of some kind, then it would not be transactable. ibid., at fol.
176a: ‘fa-wajab jawaz mithlu-hu fi*l-iqta’ wa-dhalika lianna manfi‘ al-iqta’ malaka-
ha al-jundi bi-iza” ihtibasi-him wa-istidadi-him li-ma ya‘ud li-1-muslimin min al-
masalih allati nadaba-hum al-imam li-’I-qiyam bi-ha min gital ada’ al-islam wa-rad*
al-mufsidin wa-qam* al-kharijin wa-saun al-amwal wa-l-anfus “an-hu an abtadil-ha
wa-yahtarim-ha al-sarraq wa-1-tughat wa-hifz marasid al-turuqat wa-mawatin al-
murabatat wa-kull ma li-1-muslimin fi-hi maslaha aw daf*madarra.’ The term used to
describe the military’s obligation to serve, ihtibasi-hum, is one also used in discussion
concerning a wife’s service in the law of marriage. (I am grateful to Baber Johansen
for this last observation.) In short Ibn Qutlubugha simultaneously argues that the
‘service’ of the military grantee is an exchange, analogous to commercial exchanges,
and yet employs a term which itself expresses exclusion from market relations; the
same term is of course also used for the withdrawal of property from commercial
transactions in mortmain/wagf.

30 Ibid. at fol. 176b.
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(b) that this requires share-cropping and rental of the land since the
military grantee cannot cultivate the land himself.

In this section abstraction of the person of the owner and the object
owned, characteristic of the idioms of property in figh discourse, sim-
ply vanishes. Ibn Qutlubugha’s argument here introduces a division of
tasks between social offices that does not correspond to an abstraction
of social identities from contracting personae so characteristic of bilat-
eral contracts. Thus (and anticipating an opposing argument described
later, to the effect that a grantee should cultivate his administrative
grant himself)®! Ibn Qutlubugha responds that if the soldiers cultivated,
not only would they not be able to fulfil their military duties; they would
by such work become agricultural labourers and the function (al-ma‘na,
the meaning) they must perform would be annulled.*? In a subsequent
section the argument is extended to tanneries and mills, which were
other forms of property assigned to military grantees, where here again
Ibn Qutlubugha argues that practising such trades would entail a debas-
ing of the trustworthy character of the military grantee who should guar-
antee and protect the property with which he is entrusted.”> Here the
trilateral form of the social offices for whose contracts Ibn Qutlubugha
seeks legal parallels leaps into view. Land acts as the ‘object’ of a social
division of labour of a highly specific kind. But since Ibn Qutlubugha
is determined to argue for a usufructuary property right of the grantee,
it is not possible for him to describe these relations purely in terms of
offices or revenue rights.

The long third analogue thus takes the form of a complex argu-
ment. After establishing the impossibility of the grantee cultivating the
land directly, Ibn Qutlubugha then goes on to argue that the standard
arrangement for cultivation, share-cropping, should be regarded as a
form of rental. This is all the more appropriate, notes Ibn Qutlubugha,
since in the Egypt of his day the cultivator generally provided the seed as
well as (although he omits to mention them) the labour and the draught
power; in short all the grantee offers is the use of the land, not the other
factors of production. This is the reason that Ibn Qutlubugha feels free
to equate share-cropping with lease, although they are separate con-
tracts in the figh tradition. Share-cropping was itself a contract which,

31 Tbid. at fol. 180b. 32 Ibid. at fol. 176b.

3 The terms used in this context are amin (ibid. at fol. 180b) and yad mustahfiza (ibid.
at fol. 182a). Compare the construction of the administrator of Church property as
a ‘steward’ in medieval political debate: Coleman, ‘Medieval discussions’, at p. 211.
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we have seen, the figh tradition had accepted only under economic and
social duress, a point of which Ibn Qutlubugha is very much aware.
Indeed, this characteristic of the doctrinal history of share-cropping is
what renders it a model for the case argued by Ibn Qutlubugha: just as
the tradition had allowed share-cropping, so it should allow the rental
of the grant, in the contractual form of share-cropping, to cultivators.
The necessity of renting out the use of land of the administrative grant
parallels the earlier necessity of share-cropping, accepted doctrinally in
defiance of established principles of the school.>* Hanafite tradition had
permitted share-cropping since, had it not done so, ‘people would sus-
pect [as illegal] all the food they eat in this world’.*® Thus ‘the harm
arising from judging illegal a practice universal in every era and place
is greater than that of declaring the practice of a small group of men
illegal’.%

The third analogue is thus more a model of argument than a sim-
ple calque. It serves to establish that the military grantee must let out
his land to a cultivator, that this rental must take the form of a share-
cropping contract, and that such rental must be permitted for the same
reasons that the contract of share-cropping was permitted. All these
stipulations are justified by the dictum whereby historical necessity
(darura) can override or force a change in doctrine in the field of eco-
nomic contract.

The fourth analogue concerns the leasing of rights to produce (ghilla)
assigned to a person from a charitable mortmain endowment (wagf).
This parallel allows Ibn Qutlubugha to resolve another problem he faces
in the legal justification of the practices of military land grants. Ana-
logues 1, 2 and, as we shall see, 5, 6, and 7 all concern the renting out
of usufruct (manfaa) to a third party. But for the tradition, although
use-rights (manfaa) can be subleased, it is not a commodity (mdl, i.e.,
characterised by maliyya) to be freely bought and sold by all parties.
Only an owner who also holds rights to the essence of the property
can ultimately transact the use-right of property.’’ By contrast, pro-
duce from agriculture and rents paid in money from urban property such

3* The term used by Ibn Qutlubugha (Risala, fol. 178b) for necessity is darura, the cen-
tral legitimating principle for jurists of the new doctrine.

35 Literally ‘all the food in this world would be eaten with suspicion [concerning its
legality] during most of their lives’: ibid. at fol. 177a: ‘fa-yasir jami® aqwat al-‘alam
ma’kula ala wajh al-shubha fi majmu’ muddat ‘umri-him.’

36 Ibid. at fol. 177b. 37 Ibid. at fol. 186a.
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as baths, mills, caravanserais, and houses represent true commodities
(amwal hagigiyya), freely exchangeable in commerce.*8

Ibn Qutlubugha then goes on to discuss the phrasing of the docu-
ments awarding administrative grants in his day (marasim al-igtaat).
The documents drawn up by the administration showed little of this
doctrinal sophistication. They simply stated that a certain area or vil-
lage was assigned to the grantee (aqtaa-hu ard kadha) or sometimes that
both the land itself (‘ayn) and the produce (al-ghilla) were assigned to
the grantee (khass bi-hi).** There was never any mention of use-rights
(manfaa) or usufructuary possession. Ibn Qutlubugha notes that such
documents should not be taken to imply that the grant entails the trans-
fer of full ownership of the ‘ayn. He thus goes on to suggest two inter-
pretations:

What is intended is either the produce of a village or the usufructuary
possession of a village by omission of the middle term [i.e., ‘the x of the
village’ with the X’ dropped] and it is more likely that the term omitted
was the produce not the usufruct.*

And this, he says, follows for two reasons. The first is that because
the use-values themselves are undefined at the moment of the grant,
it is not right to give someone ownership (in return for compensation)
of what is not there at the moment of contract; hence ownership of
use-value in the contract of lease was permitted only out of necessity
and in contradiction to original principle that prohibited such transac-
tion of an unmeasurable or merely potential use-right. Secondly, use-
values are accidents of an essence; at the moment (of contract) they
are non-existent, and since their future extent is as yet unknown, it is
definable only by specification of the period of time (of their poten-
tial enjoyment).*! Ibn Qutlubugha notes that the term ‘the grants and
the quantities of their produce’ occurs in the documents.** This allows
him to argue that what the grantee really possesses is the right to
profit from the produce of the grant as a commercial good (ka-dhalika

38 Tbid. at fol. 178a. Compare the ‘fruits’ of the slave’s labour discussed in Thomas,
‘Medieval discussions’, at pp. 217-21.

39 Ibid. at fol. 178a.

%0 Tbid. at fol. 178b: ‘innama al-murad ahad amrain imma ghillat [al-qariya] imma
manfa‘at al-gariya ‘ala tariq hadf al-mudaf wa-igamat al-mudaf ilay-hi wa taqdir ira-
dat al-ghilla‘aula min taqdir iradat al-manfaa’.

# Tbid. at fol. 178b. # Ibid. at fol. 178a: ‘Al-iqtaat wa-miqdar ghillati-ha’.
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al-jundi inna-ma aqta’a-hu al-imam istighlal mughillat al-igta® mal). ¥ In
order to enjoy this right, however, and to retain his social function and
status, lease of the use-value is necessary, however problematic it may be
doctrinally.

Having established these basic arguments to the effect that the ulti-
mate object of the grant is the commercially exchangeable value of the
fruits (ghilla) of the land, Ibn Qutlubugha returns to parallels for the
hierarchical disposition of rights over property, which again all concern
slaves.

The fifth analogue concerns a slave who is given permission to trade
with goods or capital (mal) of his master.** What the slave shares with
the military grant-holder is that both are granted objects for the pur-
pose of making wealth and profit. The contract is the same in both
cases: ijara, which governs the goods of commerce and real property.
This parallel reinforces the point made in analogue 4, namely that the
object of the grant is enjoyment of its produce as a good in commerce.

The sixth analogue is the one most often cited by later jurists. It con-
cerns the right of a master to rent out the services of the slave mother
(umm al-walad) of his child.*> The legal background is as follows. Once
the master’s paternity of a child borne by his slave is recognised, he
no longer owns her ragaba (‘neck’) and so can neither marry her to
another nor sell her. This, the tradition explains, follows from her hav-
ing become related (nasab) to her master through the mingling of their
essences in the child —a kind of reverse flow of genealogical relatedness.
The umm al-walad will be manumitted on her master’s death and as part
of his estate. In the meantime he owns of her only her use-value (la
yumlik min-ha siwa manfa‘ati-ha).*® Hence he can rent her services out
to another but he may not sell her nor contract her in marriage. The
interest of this contract lies in the highly differentiated types of right
held in the slave, among which the use-value (labour-service) can be
transacted when ownership of the neck (essence) cannot.

The seventh and last analogue concerns the right of the guardian of
an orphan to rent out the services of the orphan’s slave. Ibn Qutlubugha
notes that some readings of the tradition stipulate that the guardian

® Ibid. at fol. 178a: ‘ma aqta’a-hu al-jundi min al-iqta huwa al-mal alladhi yustaghill
min al-igta’dun mujarrad manafi‘i-hi.’

# Ibid. at fol. 179a.

# Legally a child whose paternity he has recognised or not disproved.

% Qutlubugha, Risala, fol. 179a.
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obtains this right only if he is kin to the ward, whereas other interpreta-
tions do not require this condition. No new argument is advanced here,
but, as in the preceding case it rests on the distinction made between
ownership of the neck or ragaba, here vested in the orphan, and dis-
posal of the use-value/service. Here, however, the guardian does not
own these rights but holds them as steward of the property of the orphan
by virtue of his guardianship (wilaya) over the orphan as person. We can
see a certain parallel between the sixth and seventh analogues: the umm
al-walad can be said to have become another kind of subordinate than
a full slave since the power of the master no longer entails ownership of
her neck and hence can more easily be likened to the guardianship over
an orphan and his property. These similarities in the basic structure of
property rights in persons (and the clarity with which potentiality can
be described for slaves in terms of service or maternity) are expressive
in an argument whose central objective is to legitimate ownership of
the fruits of agricultural production achieved within a vertical social
division of labour. At the centre of this construction lies the reification
of the concept of use-value, distinct from both the land itself and the
actual material produce of the land.

The long last section of the epistle details, and then rebuts, objec-
tions advanced to the seven analogues. Several developments to earlier
arguments are made here. First, Ibn Qutlubugha argues at length against
the analogy of the igta® with an object entrusted or freely loaned to
someone, the ‘ariya, since in the case of the latter the person entrusted
with an object is not recognized as having the power to rent out what
he or she has been lent. It is the exchange of the administrative grant
for the services of the soldier that creates in the grant the character of a
freely exchangeable good (mal), that can be leased to cultivators. Sec-
ondly, Ibn Qutlubugha develops an argument against the thesis that
the deputy of the treasury, not the grant-holder, should organise cul-
tivation.*” While doctrinally laudable, Ibn Qutlubugha finds such an
arrangement totally impractical and to be rejected on the basis of the
loss of income and trouble it would cause; a single official, he argues,
could neither know of all grants nor be capable of arranging for the
masses of contracts for cultivation of land.*® Lastly, Ibn Qutlubugha
further elaborates the argument first advanced in analogue 3: that the
tradition has allowed economic necessity and general custom to over-
rule earlier doctrine, which in principle outlawed contracts exchanging

47 Ibid. at fol. 185b. 8 Ibid. at fol. 184a.
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ill-defined potentiality. If such contracts had been allowed in the cases
of lease and share-cropping, then they should also be allowed in the
case of the grantee’s renting out his administrative grant. Rental of the
administrative grant must be allowed if the grant-holder is to enjoy his
full proprietary right to profit commercially from the agricultural pro-
duce or urban rent yielded by the grant. Ibn Qutlubugha leaves us in
no doubt that his formulation is sufficient to cover all the practices of
his day, whereby military grantees entrusted the administration of their
estates to agents and exchanged rights to grants among themselves.*
Ibn Qutlubugha notes that so long as the imam does not challenge such
practices, he has implicitly granted his permission for them and that, in
these matters, what is common custom has the same force as that which
has been explicitly stipulated.>®

Ibn Qutlubugha finds the best models for his argument in contracts
governing slaves, figures who are both agents (as in the case of the
slave trader and slave mother of her owner’s child) and property (divis-
ible into neck/essence, potential use-value/service, and commodity-
value/fruits of labour). It is possible to draw such parallels because
the basic term of the juridical lexicon for rental/lease, ijjara, covers
the service of persons, the goods and coins of commercial trade, and
real property of all kinds.’! As noted above, the fact that so many of
the analogues concern rights over slaves suggests that the law in this
domain allowed the conceptualisation of complex rights to a potential-
ity in a manner more developed than the law of ownership of other
objects, which was constructed around a bilateral contract of exchange
between persons abstracted from social offices. That said, the laws gov-
erning slaves were not of mere antiquarian or doctrinal interest to Ibn
Qutlubugha, himself the son of a freedman; they were also living reali-
ties. In an epistle on the topic of the social allegiance (wala’) of the son
of a free woman and a freedman, he noted in the introduction:

# Tbid. at fol. 180b.

50 Ibid. at fol. 180b and for the latter fol. 181a: ‘li'anna al-ma‘lum ka-’l-mashrut wa-ka-
dhalika al-lawazim.’

5! The technical vocabularies of specific contracts are highly developed, and so a
term governing the powers over persons in kinship and marriage relations is rarely
employed in the context of contracts of ownership. But this is but a cursory obser-
vation, and more careful study is needed in order to determine the relation between
terminologies of ownership and those of kinship/alliance. In the epistle in question
the power to dispose of a good owned is at times phrased in terms of wilaya, the term
employed for guardianship of an orphan or of a nubile person, cf. Qutlubugha, Risala,
fol. 186a.
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This kingdom is distinguished over others by its jihad against infidels,
creatures of division and corruption. Hence the number of captives and
slaves has grown as has inevitably the number of freed men and women.
And so the social allegiance of those freed has become an important issue
unlike the case in other kingdoms and countries.’”

CONCLUSION

The latter part of the main epistle makes clear to what extent Ibn
Qutlubugha’s formulation was the object of debate in his own day. In a
subsequent epistle he defends his argument against a further challenge:
the view that a military grant-holder should be regarded not as a co-
proprietor with the treasury but as an agent of the treasury.>® This, Ibn
Qutlubugha retorts, would render the usufructuary possession of the cul-
tivator continuous in the case of the grant-holder’s death or dismissal.”*
By contrast, in Ibn Qutlubugha’s view, when the grant-holder died or
his grant was withdrawn, the rental contracts of the cultivators were
legally renegotiable by the next grantee appointed. This epistle, writ-
ten after the first, flatly rejects the interpretation of the grant-holder
as agent or quasi-agent; rather than advancing a complex argument it
then turns to an exposition of the categories of the igta“in the eleventh-
century jurist al-Mawardi’s al-Ahkam al-Sultaniyya.’® This long exposi-
tion serves by mere juxtaposition to emphasise the doctrinal antiquity
of the igta". In this second epistle as in the first, Ibn Qutlubugha defends

52 Fatava Kutlubugha, Yeni Cami 1186/8, Siileymaniye Kiitiiphanesi, fol. 411a: ‘faga
aidan hadhihi al-mamlaka ‘la sa’iri-ha li-kauni-ha maudi® al-jihad ‘la al-kuffar
dhawi al-shiqaq wa-’l-fasad wa li-dhalika kathurat fi-ha al-sabaya wa-’l-ariqqa fa-
kathurat bi-l-darura al-muharrarun wa-’l-‘itaq fa-kathurat fi-ha qadiyat al-wala’
sha’at wa-’intasharat gissatu-hu wa dha@at’. (Note, the manuscript reads faga, not
faqat, as above.) Following this fatwa (fol. 411a—420b) concerning the wala’ of a
child of such a marriage is another fatwa discussing inheritance according to wala’.
The copy of this epistle in the collection Laleli 951/3, Siileymaniye Kiitiiphanesi,
fol. 169-75 immediately precedes the first epistle discussed above; it is in a difficult
hand. Hence my reference here is to the manuscript Al-jawab fi jawaz ijarat al-igta‘in
the Zahiriya collection 7470, Maktabat al-Asad, fol. 1-17, which is in the beautifully
clear hand of the distinguished jurist, Muhammad ‘Abdullah b. Ahmad b. Ibrahim
al-Khatib al-Timurtashi and dated 981 AH/1573-74CE.
5% Tbn Qutlubugha, Risala, fol. 2b.
55 Abi al-Hasan b. Muhammad b. Habib al-Basri al-Baghdadi al-Mawardi (d. 450AH/
1058CE), al-Ahkam al-sultaniya wa-l-wilayat al-diniya (Dar al-Kutub al-TImiya,
Beirut, n.d.).
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the grant-holder’s powers as free agent in making contracts with culti-
vators.

Ibn Qutlubugha’s formulation was not long to survive the Ottoman
conquest of Egypt. The important Egyptian jurist Ibn Nujaim (b. AH
926/1520CE), who wrote after the Ottoman conquest, attempted a kind
of balancing act: he first accepted Ibn Qutlubugha’s analysis of the
relation between grant-holder and cultivator as one of rental but then
proceeded to identify the nature of the grant-holder’s right with Abu
Yusuf’s second definition of igta“ as entailing rights to the kharaj tax of
the land, not to any part of its ownership.’® This solution, while some-
what incoherent, appears a kind of compromise between a conception
of subsidiary right in terms of property and one where such rights are
thought of in terms of taxation and office. Baber Johansen has argued
that Ibn Nujaim wrote in defence of the ‘social circles and groups that
had a vested interest in safeguarding of waqgf land, private landed prop-
erty and the other remaining structures of the Mamluk system of land
tenure.””’ He may indeed have done so, but with regard to the nature
of the igta’, he also appears to have met the Ottomans half-way.

It was for the Ottoman imperial muftis to try to work out a doctri-
nal solution coherent with Hanafite doctrine and with the practices of
Ottoman rule constructed in the course of conquests first in Anatolia,
then in the Balkans and Hungary and lastly in Syria and Egypt. In
parts of Anatolia important rights to land had been accorded local
elites (under the term malikane-divani, not to be confused with the later
malikane institution) but throughout most of the conquered regions the
Ottomans had confirmed the particular imposts paid by the cultivators
in formal kanuns, within a thorough-going doctrine of state ownership
of the raqaba of land. The kanuns governed the sets of rights and tax
duties of subjects; every village and cultivator was in turn to be inscribed
in the registers (defters) on which Ottoman rule rested ideologically as
much as practically. According to this model of rule, if the timari grant-
holder was delegated the right to administer the land and collect its
revenue, the cultivator’s right was also inscribed in the register (defter)
of the administration.

56 See his epistle on the iqta’, Risalat al-igta‘at, Izmir 811/9, Siileymaniye Kiitiiphanesi.
In the catalogue the manuscript is given as Izmir 811/8 but in fact it is number 9 in
the volume. The text of this epistle has been published in the collection Rasail ibn
Nujaim al-igtisadiya (Muhammad Ahmad Siraj (ed.), Dar al-Salam, Cairo, 1998).

57 Johansen, The Islamic Law, at p. 87.
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Ibn Qutlubugha will continue to be cited by jurists of the Ottoman
period for his opinion that what the cultivator pays is a form of rent,
but not for his analysis of the grant-holder as a co-proprietor with,
rather than an agent of, the treasury. The great muftis in Istanbul of
the sixteenth century, Kemalpasazade and Abu ’1-Su‘ud al-‘Imadi, did
not enter into the finer points of legal history in their justification
of Ottoman administrative land law. Thus, Kemalpasazade, mufti of
[stanbul from 1525-34CE, does not address directly the question of
whether the grant-holder has a proprietary right to the usufruct of land.
He states that by the document of his appointment the grant-holder
(sahib-i timar) holds a right to decide the land’s use (hakk-1 karar) but
then states that, according to the terms of the kanun, the grant-holder
can sell the use-right (tasarruf) to the cultivator.’® Not without con-
tradiction, Kemalpagazade grappled with the doctrinal difficulty posed
by Ottoman administration of land, where the grant-holder collected a
substantial fee, termed tapu resmi, on first transfer of land to a cultiva-
tor and where, thereafter, cultivators could transact their right to use of
land subject to approval by the grant-holder but each time paying a tapu
fee to the administrator on recognition of the transfer. Kemalpasazade
did not attempt to legitimate this practice in terms of Islamic doctrine,
noting that it derived instead from the administrative law of the kanun.

His successor as shaykh al-islam of the Empire, Abu ’l-Suud, is
renowned in scholarship for having resolved the dilemma of the legiti-
macy of such administrative practice in terms of Islamic figh. In fact Abu
’1-Su‘ud states rather little concerning the nature of the administrator’s
(timaris) right, but his fatwas make clear that he regards the timari or
sahib-i arz as holding an office where in return for part of the tax rev-
enue he carries out tasks of administration of land in the best interests of
the state.’® Rather, it is the character of the cultivator’s legal person and
property right that Abu ’I-Su‘ud will address in some detail. In what may
well be his first formulation, Abu ’1-Su‘ud followed earlier Hanafite doc-
trine in describing the cultivator’s relation with the treasury as a faulty
or quasi-rent (jjara fasidaficare-i faside) — faulty because for a valid lease

58 See the fatwa transliterated in A. Akgiindiiz, Osmanli Kanunnameleri ve Hukuki Tahlil-
leri (Hilal Matbaasi, Istanbul, 1992), vol. IV, p. 84 and translated in C. Imber,
Ebw’s-suud: The Islamic Legal Tradition (Edinburgh University Press, Edinburg, 1997)
p. 120.

59 This appears to result from the legal character, whom later jurists will refer to as a
na’b (deputy) or wakil (agent) of the treasury, not being doctrinally problematic and
hence simply not requiring definition, unlike the right of the cultivator.
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the duration of the rental contract must be specified whereas it is not
here — and the dues cultivators pay for the tenure of use-rights (tapu)
as a form of down-payment on the rent.®® But in a formulation perhaps
subsequent to and certainly repeated more often than the first, Abu
’1-Su‘ud avoids the term rental (jjaraficare), presumably because this can
entail the capacity to sub-let the use of land to others, rendering legally
problematic the control over transactions between cultivators exercised
by the grant-holder (sahib-i arz). So, in his second fatwa Abu *1-Su‘ud
interprets the terms under which a cultivator receives his right in terms
of delegation (tafwid/tefviz), or as a loan (“ariya/ariye), or as an object
held in trust (wadia/vedia), legal categories which do not give the cul-
tivator the power to transfer any part of the rights to land by a contract
binding according to figh.®! This celebrated fatwa in fact only formally,
and partially, resolves the issue. Because of the ideological centrality of
the distinction of those who receive tax (the officers of state or asker)
from those who pay tax (the flock of subjects or reaya) Abu ’1-Su‘ud
marks off the grant-holder as an officer of the state as opposed to the
cultivator who merely rents the use of the land (on a faulty contract).
But the restrictions imposed by classical Ottoman administration on
the power of the cultivator to sub-let or to leave his land led Abu
’-Su‘ud to adopt yet other idioms for the transfer in question: the
grantee had simply lent or entrusted the land to the cultivator, or,
drawing on the language of office, not property, the grantee had del-
egated the power to use the land to the cultivator. In short, in the most
famous Ottoman legal interpretation, that of Abu ’1-Su‘ud, the cultiva-
tor appears neither as fully enjoying a property right nor as fully holding
an office, however subject, but as somehow vacillating between the two
idioms of right.%?

0 of. Akgiindiiz, Osmanli Kanunnameleri, vol. IV, p. 82: in the discussion of succession
by son or daughter: ‘kimesnesi kalmasa, ahara icareye verilmek emr olunmugdur. Tapu
adina verilen akge, ticret-i mu‘acceledir. Zaman-1 tasarruflar1 beyAn olunmamagin
icire-i fasidedir.” As Abu ’1-Su‘ud wrote these fatwas in Turkish, both the Arabic and
Turkish transcriptions of legal terms are given here to facilitate comparison with the
Arabic of Ibn Qutlubugha.

Delegation (tafwid/tefviz) is a term used to describe the entire structure of govern-
ment, likewise seen as a cascade of delegation from the summit. cf. Muhammad
Salih Muhammad al-Timurtashi, Faid al-mustafid fi masa’il al-tafwid (ms. dated AH
1031/1624CE) Zahiriya Collection 10493, Maktabat al-Asad.

Abu ’1-Su‘ud makes quite clear that he aims to avoid the idioms of property right
thus rendering null and void any contracts written by ulema: ‘Mutasarrif olanlar,
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OWNERSHIP OR OFFICE? A DEBATE IN ISLAMIC JURISPRUDENCE

In summary, Ottoman jurisprudence invariably treated the grantee
as an officer of the state, even throughout the eighteenth century hey-
day of tax farming.®® The rights of the cultivator, however, and espe-
cially with the growth of more commercial relations in agriculture in
the eighteenth century, could be cast as a kind of quasi-property right.
The cultivator’s right to the use of land became virtually unlimited in
time as it passed without fee to his son on death; it was regulated by law
issued from the centre and was transferable to anyone other than his
son for a tapu fee.

This interpretation forms the backdrop against which in the nine-
teenth century the rights of the grantee would be swept entirely out
of sight and the proprietary rights of the cultivator strengthened into
an increasingly full property right to the object ‘land’, conditional on
the payment of tax.* Thus the closure in the nineteenth century of
juridical debate concerning hierarchically disposed rights to state land
would build on the Ottoman conceptualisation of the grantee or tax
farmer as an office or agent of the state rather than, as in the fifteenth-
century Mamluk text of Ibn Qutlubugha, a co-proprietor with the state
that represented the Muslim community.

asla tasarrufat-1 mezblreden ser’le hig birine kadir olmazlar. Eger birisi birine hakk-1
kararin alub tasarrufin tefviz etdikde, sipahi eger cAiz goriirse, tasarrufa kadirdir ve
illa degildir. Kudat, bey’ ve sird hiicceti vermek batil-1 mahzdir. Anim gibi vaki olicak
sipahi izniyle filandan su mikdar akge alub yerinin tasarrufuni ona tefviz ediib, sipahi
dahi ona tapuya verdi dey( hakk-1 kararin yazmak gerekdir. Vediat komak ve ariyet
vermek, bir hitkm-i ser*1 icAb eder nesne degildir. Reaya yerlerinin kullanmaga yahud
hifzetmeye bir kimesneye verib diledigi vaktin yine almaga kadirlerdir’. Akgiindiiz,
Osmanli Kanunnameleri, vol. IV, p. 81.

On the malikane see M. Geng, ‘Osmanl Maliyesinde Malikdne Sistemi’ in his Devlet
ve Ekonomi (Otitken Nesriyat, Istanbul, 2000), pp. 99-147 and A. Salzmann, ‘An
Ancien Régime Revisited: ‘Privatization’ and Political Economy in the Eighteenth-
Century Ottoman Empire’ (1993) 21(4) Politics and Society 393.

For a fuller discussion of debates over Ottoma