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An Introduction to Law

Since the publication of its first edition, this textbook has become the definitive
student introduction to the subject. As with earlier editions, the seventh edition
gives a clear understanding of fundamental legal concepts and their importance
within society. In addition, this book addresses the ways in which rules and the
structures of law respond to and impact upon changes in economic and
political life. The title has been extensively updated and explores recent high
profile developments such as the Civil Partnership Act 2005 and the Racial and
Religious Hatred Bill. This introductory text covers a wide range of topics in
a clear, sensible fashion giving full context to each. For this reason, An
Introduction to Law is ideal for all students of law, be they undergraduate law
students, those studying law as part of a mixed degree, or students on social
sciences courses which offer law options.

PHIL HARRIS is Professor of Legal Education at Sheffield Hallam University.
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Preface

This book is written for students who are studying law on courses ranging from ‘A’
and ‘AS’ level and BTEC through to a wide range of undergraduate degree courses.
Students studying for law degrees will find much material which introduces them
to most of the foundation subjects, as well as familiarising them with legal concepts,
legal method, and many aspects of the English legal system.

Apart from students enrolled on academic courses, it is hoped that this book will
also be of interest to others who are fascinated by English law and the legal system.
We live in a society in which everyday life is touched by legal regulation more than
at any other period in history. Laws themselves are the result of intricate historical
processes and of contemporary policies; those processes and policies are often con-
troversial, and are themselves interesting and rewarding areas of study, helping us
understand why our law takes the form that it does.

For if we are to have law at all (and every known social group has had codes
approximating to what we would recognise as law) then it must be responsive to
the needs of society. If the law, or any part of the legal system, fails to respond to
those needs, then it clearly becomes open to criticism. I see neither use nor virtue
in presenting or studying law as if it were merely a package of rules; or in a way
which suggests that there is nothing wrong with it. And if criticisms of the law lead
to criticisms of the society whose law it is, then so be it. If the critical comments in
this book have the effect of stimulating further thought and discussion on the part
of the reader, then one objective, at least, will have been achieved. This, indeed, is
one of the approaches taken in this book, the other being that law cannot properly
be understood, and certainly ought not to be studied, in a way which fails to take
account of the social, economic and political contexts out of which the law arises
and in which it operates.

Consequently, the reader will find that this book differs from most other law
texts. I have tried to locate legal rules and institutions within the context of their
historical background, taking into account the economic and political forces which
have shaped — some might even say distorted — English law. To do this, I have incor-
porated, where appropriate, materials from disciplines other than that which is
conventionally regarded as law. This approach, together with the inevitable con-
straints of space and time, has necessitated a considerable degree of selection as to

Xi
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Preface

the topics covered. Within these constraints, I have concentrated on those areas of
law — contract, tort, property, crime, the European Community, administration
and aspects of the legal system — which are the main concerns of students taking
the kind of courses indicated above.

It is worth repeating that this is an introductory text. The reader is warned that
he or she will search in vain for the outcome of painstaking research, new theoret-
ical formulations or even original insight. Rather, I have tried to draw together
various strands of development, debate and controversy, and to present them
within a framework of ‘law in context’. Naturally, the contents have been updated
throughout.

Once again, thanks are due to a large number of colleagues and friends who have
helped in various ways in the preparation of this book. Among the contributors to
this edition are Jim Hanlon, Nigel Johnson, Lesley Lomax, Cathy Morse, Andrea
Nollent, Peter McGregor, Mark O’Brien, Andy Selman, Colleen Smith, Doug
Smith, Rob Sykes and Adam Wilson. As always, special thanks go to Sue and
Dominic, without whom this book would probably have been written, but it
wouldn’t have been half as much fun.

Although, like all authors, I wish I could blame someone else, errors which
remain are of course my own responsibility.

Phil Harris
August 2006
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Law and society

One of the many ways in which human societies can be distinguished from
animal groups is by reference to social rules. We eat and sleep at certain intervals;
we work on certain days for certain periods; our behaviour towards others is
controlled, directly and indirectly, through moral standards, religious doctrines,
social traditions and legal rules. To take one specific example: we may be born
with a ‘mating instinct’, but it is through social rules that the attempt is made
to channel this ‘instinct’ into the most common socially-sanctioned form of
relationship — heterosexual marriage.

Marriage is a good example of the way in which social rules govern our lives. Not
only is the monogamous (one man/one woman) marriage supported by the pre-
dominant religion in British history — Christianity; it is also maintained through
moral rules (hence the traditional idea of unmarried couples living together being
‘wrong’) and by the operation of rules of law which define and control the formal-
ities of the marriage ceremony, lay down who can and who cannot legally marry,
specify the circumstances whereby divorce may be obtained, define the rights to
matrimonial property upon marital breakdown, and so on.

Marriage is only one example of social behaviour being governed through rules.
Legal rules are especially significant in the world of business, with matters such as
banking, money, credit and employment all regulated to some extent through law.
Indeed, in a complex society like our own, it is hard to find any area of activity
which is completely free from legal control. Driving, working, being a parent, hand-
ling property — all these are touched in some way by law. Even a basic activity like
eating is indirectly affected by law, in that the food we eat is required by legal rules
to meet rigorous standards of purity, hygiene and even description.

In this introductory chapter, attempts by various writers to analyse and explain
law will be examined. We shall also consider some important social, economic and
political developments over the past century or so which have profoundly affected
the nature and extent of the regulation of social life by means of legal rules and pro-
cedures. In addition, some of the important themes running through this book will
be introduced, such as the proposition that the law is never static; it is always chang-
ing, being reinterpreted or redefined, as legislators and judges strive, with varying
degrees of success, to ensure that the law constantly reflects changes in society itself.



An Introduction to Law

This, in turn, leads to a second important theme: that law can be properly under-
stood only by examining the ways in which it actually operates in society, and by
studying the often extremely complex relationship between a social group and its
legal code.

Analysing law

Most of us, if asked to define law, would probably do so in terms of rules: for
instance, we understand criminal law, forbidding certain activities, as a set of rules
defining the types of behaviour which, if indulged in, result in some form of official
‘retaliation’ through police intervention, the courts, and some form of criminal
sanction such as imprisonment, or a fine. Criminal law and the notion of legal sanc-
tions will be examined in a later chapter. For the moment, the fundamental notion
for us is that of a ‘rule’.

In their work on the subject, Twining and Miers offer a wide definition of a rule
as ‘a general norm mandating or guiding conduct or action in a given type of situ-
ation’.! A rule prescribes what activity may, should or should not be carried out, or
refers to activities which should be carried out in a specified way. Rules of law may
forbid certain activity — murder and theft are prohibited through rules of criminal
law — or they may impose certain conditions under which activity may be carried
out (car drivers and television set users must, for example, have valid licences for
those items before they can legally drive or use them). Again the law contains some
rules which we might call ‘power-conferring’ rules: rules which enable certain activ-
ities to be carried out with some form of legal backing and protection, the best
example of which is perhaps the law of contract, which provides rules which,
among other things, guide us in the manner in which to act if we wish to make a
valid contract.?

Because a rule guides us in what we may, ought or ought not to do, it is said to
be normative. We can best grasp the meaning of this term if we contrast a norma-
tive statement, telling us what ought to happen, with a factual statement, which tells
us what does happen. For instance, the statement ‘cars must not be driven except
on roads’ is a normative, ‘ought’-type statement, whereas ‘cars are driven on roads’
is a factual, ‘is’-type statement. All rules, whether legal, moral or just customary,
are normative, laying down standards of behaviour to which we ought to conform
if the rule affects us.

Although the notion of a ‘system of rules’ probably corresponds closely to most
people’s idea of law, we can soon see that this is not sufficient by itself to be an accu-
rate or adequate account of law, because there are, in any social group, various
‘systems of rules’ apart from law. How do we distinguish, for example, between a
legalrule and a moralrule? In our society, though we consider it immoral to tell lies,

1 W. Twining and D. Miers, How to Do Things with Rules (4th edn., 1999, Butterworths), p 123.
2 See chapter 11.
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it is not generally against the law to do so.> Of course, some moral rules are also
embodied in the law, such as the legal rule prohibiting murder. This does not mean,
however, as we shall see in chapter 2, that law and morality always correspond. It
would take a very wide definition of ‘morality’, for instance, for the idea to be
accepted that a driver who exceeds the speed limit by only two miles per hour (a
criminal offence) would thereby be acting immorally!

Again, how do we distinguish between a legal rule and a rule of custom or eti-
quette? What is the difference between a judge’s ordering a convicted person to pay
a fine for breaking a criminal-law rule and a father’s ordering his son to forfeit his
pocket-money for disobeying him? Clearly, there are differences between these
types of rule, and perhaps the only feature which they all have in common is their
normativeness. But where do these differences lie?

The analysis of law, and the specification of the distinctions between law and
other rules, have proved surprisingly difficult to articulate. Writers have, over the
years, adopted various perspectives on legal analysis, sometimes concentrating on
law as a system of rules of an official nature (as in the work of H L A Hart), some-
times focusing upon individual legal rules, their origin and their operation as part
of an overall system (as can be seen in works within the sociology of law).* Some
writers have analysed law as if it were a ‘closed’ system, operating within its own
logical framework, and divorced in important ways from the wider social context.
John Austin, writing in the nineteenth century, is an example of such writers.?
Others have insisted that law and the legal system can only be analysed by consid-
ering them in relation to the other processes and institutions within the society in
which they operate — as stated above, such is the perspective within this book.

Still other legal writers have provided accounts of law which take as their central
issue the various functions which law is supposed to perform in a society. Two
examples of this approach are worthy of note. First, the American writer Karl
Llewellyn expounded his ‘Law-Jobs Theory’,® which is a general account of the
functions of legal institutions in social groups of all kinds. Llewellyn argued that
every social group has certain basic needs, which are catered for by the social insti-
tution of law by helping ensure that the group survives as such, and by providing
for the prevention of disruptive disputes within the group. Should any disputes

3 There are various exceptions to this general statement, of which the best known are perhaps the
offence of perjury (lying in the witness box), the making of a false statement in order to induce
someone to buy something, which may fall foul of the Trade Descriptions Act 1968 (creating
criminal offences for false or misleading trade descriptions, discussed in chapter 11), the law relat-
ing to misrepresentation, or lying on an official document (such as an income tax return or claim
for income support benefit) which may lead to prosecution.

4 For a useful discussion of some important contributions in this area, see B. Roshier and H. Teff,

Law and Society in England (1980, Tavistock), chapter 2; R. Cotterrell, The Sociology of Law: An

Introduction (2nd edn., 1992, Oxford University Press).

See the discussion of the work of John Austin in R. Cotterrell, The Politics of Jurisprudence (2nd

edn., 2003, LexisNexis Butterworths) chapter 3.

K. Llewellyn, ‘The Normative, the Legal, and the Law-Jobs: The Problem of Juristic Method’

(1940) Yale LJ; and see also K. Llewellyn and E. A. Hoebel, The Cheyenne Way (1941, University

of Oklahoma Press).
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arise between members, the law must provide the means of resolving them. The law
must also provide the means whereby the authority structure of the group is con-
stituted and recognised (such as a constitution) and, finally, the law must provide
for the manner and procedures in which the above ‘law-jobs’ are carried out.

A second example of this approach is that of Robert Summers.” He identified
five techniques of law, which may be used to implement social policies. These are,
first, the use of law to remedy grievances among members of a society; second, the
use of law as a penal instrument, with which to prohibit and prosecute forbidden
behaviour; third, law as an instrument with which to promote certain defined activ-
ities; fourth, the use of law for managing various governmental public benefits,
such as education and welfare policies; and fifth, the use of law to give effect to
certain private arrangements between members of a society, such as the provisions
of the law of contract in our own legal system.

We can contrast the analyses of Llewellyn and Summers with those of writers
such as Austin, in that their accounts relate the law to its social context, whereas
Austin treats rules, including legal rules, as though they were amenable to analysis
‘in a vacuum’, so to speak, or, put another way, in a manner divorced from social
contexts or settings. For Austin, the hallmark of a legal rule (which he terms ‘pos-
itive’, or man-made, law) lies in the manner of its creation. He defined law as the
command of the sovereign body in a society (which may be a person, such as a king
or queen, or a body of elected officials, such as our own law-making body which
we refer to formally as ‘the Queen in Parliament’), and these commands were
backed up by threats of sanctions, to be applied in the event of disobedience.

A major problem with Austin’s analysis concerns his use of the idea of the
‘command’. Although the rules of criminal law, mentioned above, may perhaps
approximate to the idea of our being ‘commanded’ by the law-makers not to engage
in prohibited conduct, on pain of some criminal sanction, there are very many rules
of law which do not ‘command’ us to do things at all. The law concerning marriage,
for example, never commands us to marry, but merely sets out the conditions
under which people may marry, and the procedure which they must follow if their
marriage is to be valid in law. Similarly, the law does not command us to make con-
tracts, but rather lays down the conditions under which an agreement will have the
force of a legally binding contract. This type of rule may be termed a ‘power-giving
rule, and may be contrasted with the duty-imposing rules which characterise crim-
inal law. As Hart, among others, has pointed out, there are many other instances in
law where the legal rule in question cannot sensibly be described as a form of
‘command’: ‘Is it not misleading so to classify laws which confer powers on private
individuals to make wills, contracts, or marriages, and laws which give powers to
officials, eg to a judge, to try cases, to a minister to make rules, or a county council
to make by-laws?’® The law, then, is far too complex, and contains far too great a

7 R. Summers, ‘The Technique Element in Law’ (1971) 59 Calif LR.
8 H. L. A. Hart, The Concept of Law (2nd edn., 1994, Oxford University Press), p 26.
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variety of kinds of legal rules, for it to be reduced to the simple proposition that
‘laws are commands’.

What other formulations and classifications of law may be offered by legal
writers? One significant attempt in recent years has been Hart’s own theory, con-
tained in his book The Concept of Law, in which he sets out, first, the basic legal
requirements, as he sees them, of any social group which is to be more than a
‘suicide club’. Every such social group, Hart suggests, must have certain rules which
impose duties upon the members of the group concerning standards of behaviour.
These ‘primary’ rules, which might contain rules approximating to basic criminal-
law rules but which might also impose what we would call civil-law duties (akin to
duties contained in the law of tort — see chapter 9), could conceivably comprise the
only rules within a social group; but, Hart argues, in a developed and complex
society, these ‘primary’ rules will give rise to certain problems which will have to be
dealt with by means of additional, ‘secondary’ rules. The first problem with such a
simple code is that there will be no settled procedure for resolving doubts as to the
nature and authority of an apparently ‘legal’ rule. To remedy this, the introduction
of ‘rules of recognition’ is needed: these rules will constitute the hallmark of what
is truly a law, and may do so by reference to a set of other rules or institutions, such
as a constitution, a monarch or a representative body, such as Parliament.

A second problem will be that the primary rules will be static: there will be no
means of changing the rules in accordance with changes in the circumstances of the
social group. The remedy for this defect, says Hart, is a set of ‘rules of change’,
enabling specified bodies to introduce new rules or to alter existing ones. Third, the
primary rules will be inefficiently administered, because their enforcement will be
through diffuse social pressures within the group. The remedy for this, says Hart,
is the introduction of ‘rules of adjudication’, which provide for officials (judges) to
decide disputes authoritatively. It will be appreciated that these secondary rules are
really ‘rules about rules’, and Hart argues that the characteristic feature of a modern
legal system is this union of primary and secondary rules.

Interesting though this approach is, it has suffered at the hands of critics. To begin
with, some commentators have argued that Hart’s reduction of all duty-imposing
rules to a category which he calls ‘primary’ rules is far too great a simplification. Can
this category really usefully embrace areas of law, all of which impose duties of
various kinds and with various consequences, as diverse in content and objectives as
contract law, private property law, family law, criminal law, tort law and labour rela-
tions law? It may be argued that a much more complex classificatory scheme is
required in order for such differences adequately to be analysed and understood.

Another criticism is that Hart’s treatment of a legal system as a ‘system of rules’
fails to take into account the various other normative prescriptions contained within
a legal system which affect the course, development and application of the law, but
which are not ‘rules’. In particular, Dworkin has argued’® that Hart fails to take

9 R. M. Dworkin, Taking Rights Seriously (1977, Duckworth), chapter 2.
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account of the role of principlesin the operation of the law. Principles, he maintains,
differ from rules in that whilst the latter are applicable in an all-or-nothing manner,
the former are guidelines, stating ‘a reason that argues in one direction, but [does]
not necessitate a particular decision’.® Thus, suppose that a man murders his father
in order to benefit from the father’s will which, as he knows, provides that all the
father’s property will come to him upon the father’s death. Irrespective of the li-
ability of the man for murder, the question will fall to be considered whether he will
ultimately acquire that property. Normally, the law attempts to give effect to the
wishes of the maker of a will, but here the outcome may well be affected by the prin-
ciple that ‘no man should profit by his own wrong’ and the result may well be that,
through the operation of this principle, and despite the existence of legal rules which
would otherwise have operated in the son’s favour, the murderer does not receive
the inheritance.!! Whether or not this type of principle is part of the fabric of legal
rules, as Dworkin argues, is a difficult question: all parts of the law contain princi-
ples as well as ‘hard rules’ — an example might be principles of public policy which
affect judicial deliberations concerning the law of negligence, which we shall con-
sider in chapter 9 — but for the moment, it can be appreciated from the above dis-
cussion that there is much more to law than merely legal rules.

A more general point which must be made here is that, although the ‘law as rules’
approach has, through the work of writers such as Austin and Hart, greatly influ-
enced patterns of legal thought in this country and elsewhere, it is by no means the
only approach which may be taken in legal study. Already we have mentioned the
approach which looks at law in terms of its functions within society. Other writers
have taken the view that law is best understood by examining the actual operation
of the legal system in practice, and by comparing the ‘letter of the law’ with the way
it actually operates. Such an approach is taken by those writers whose work is
usually categorised as ‘Legal Realism’ — principally, Karl Llewellyn, Jerome Frank
and Oliver Wendell Holmes. Other writers, at various times, have analysed law in
terms of a society’s cultural and/or historical background, whilst still others, adopt-
ing an anthropological approach, have argued that the idea of a legal system may
be illuminated by considering and comparing modern legal systems with the
systems of small, technologically less developed, societies.

Authority and obedience to law

Another important aspect of rules in general, and legal rules in particular, is the
phenomenon of obedience to those rules, and the acceptance that those rules are
both legitimate and authoritative. Again, there are many analyses of these issues,
one or two of which may be briefly considered here.

10 Tbid., p 26.

11 These were the facts in the American case of Riggs v Palmer, 115 N.Y. 506, 22 N.E. 188 (1889), dis-
cussed by Dworkin, ibid., at pp 23-24. For Hart’s response to Dworkin’s criticisms, see The
Concept of Law (op. cit.), esp. pp 259-268.
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For example, Austin’s idea of why we obey law is found in his notion of the ‘habit
of obedience’ to the sovereign body in a society, which, together with the ever-
present threat of sanctions, explains obedience to law. Few, however, would accept
this idea as an adequate explanation. It is a questionable assumption that we obey
law out of habit or for fear of official reprisals. Do we really go through our daily
law-abiding lives with such things kept in mind? Surely not. Rather, as Hart!?
argues, most of us conform to law because of more complex social and psycholog-
ical processes. Hart’s own explanation of obedience to law lies in the idea of some
inner psychological inclination whereby we accept the legitimacy or authority of the
source of the law; we obey because we consider it ‘right and proper’ to do so. Hart
calls this acceptance the ‘internal” aspect of obedience to law, and argues that people
usually obey because of such acceptance.

Of course, as Hart acknowledges, there are exceptions. Some might obey out of
a genuine worry about the consequences of disobedience; others might disagree
with the entirety of the legal and social arrangements in our society, but obey the
law out of sheer convenience. Everything depends, of course, upon the kind of
society and legal system in question, for an extreme and oppressive regime might
deliberately obtain obedience to its dictates by instilling terror into the population.
In our own society, however, few of us would seriously dispute the idea that most
people accept the legitimacy of existing legal, social and political authority, as
defined through constitutional doctrines and principles, and our everyday
‘common-sense’ notions of legal authority.

This question of the idea of authority in society is worthy of closer attention,
however. One sociologist who wrote extensively about law, Max Weber, identified
three types of authority in social groups.'? First, he argued, the authority of a leader
or ruler may be the result of the personal, individual characteristics of that leader
—his or her charisma — which sets that person apart from the rest. Examples might
be Jesus, Napoleon, or Hitler in Nazi Germany, Eva Peron in Argentina, or Winston
Churchill in Britain, all of whom, it might be said, to some extent and to varying
degrees, rose to their exalted positions and maintained those positions as leaders
through their extraordinarily strong personalities.

A second type of authority, according to Weber, is traditional authority, where
obedience to the leader or regime is sustained because it is traditional: ‘it has always
been so.” Third, Weber identifies in modern Western societies a form of authority
which he calls rational-legal or bureaucratic, where the authority of the regime is
legitimised not through personal charismatic leadership, nor through pure tradi-
tion, but through rules and procedures. Although such a type may correspond
roughly to authority in our own society, where the system of government and law-
making depends upon a constitution providing formal procedures for law-creation
and the business of government by Parliament, Weber’s three types of authority

12 H. L. A. Hart, The Concept of Law, op. cit.
13 M. Weber, Law in Economy and Society, ed. M. Rheinstein (1969, Harvard University Press), esp.
chapter 12.
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have rarely, if ever, existed in reality in their pure form. Most societies have elements
of more than one type. Our own society has elements of all three — the traditional
(as seen in the ceremonies surrounding, say, the formal opening of Parliament), the
charismatic (such as the leadership of Churchill during the Second World War) and
the rational-legal (as in bureaucratic political and legal institutions such as the civil
service). The issues raised by notions such as ‘obedience to law’ and ‘sources of
authority’, then, are clearly much more complex than Austin’s simple idea of a ‘sov-
ereign’ might suggest.

Law and society

We have seen that there is no one way of undertaking legal study: whilst all the
various approaches may well have something useful to offer, none has yet managed
to produce an analysis of law and legal systems which answers all the many and
varied questions which students and researchers might want to ask about this com-
plicated and fascinating subject. The perspective taken in this present book is that
an understanding of law cannot be acquired unless the subject matter is examined
in close relationship to the social, economic and political contexts in which it is
created, maintained and implemented. To equip us for the task of understanding
something of the society in which the law operates, as well the law itself, we must
turn our attention to some analyses which take law as but a part (albeit an impor-
tant part) of the wider social arrangements.

When a lawyer uses terms such as ‘society’, the picture often conjured up is of
arather loose collection of people, institutions and other social phenomena in the
midst of which law occupies a central place, holding these social arrangements
together in an orderly fashion. But if law were suddenly relaxed, would society
immediately plunge into chaos and disorder? Most of us doubt that this would
happen. One reason why it would not happen is that society is not just a loose
group of independent units, but rather exhibits certain regular patterns of behav-
iour, relationships and beliefs. What gives a particular society its uniqueness is the
way in which these patterns interrelate at any given time in history. Law, far from
being a kind of social glue holding us all inside a boundary of legality and pun-
ishing those who try to extricate themselves, is but one component of the overall
social structure, having links and dependencies with other social elements and
forces. We can identify various social phenomena which constitute parts of the
overall structure of a society, including, in addition to law, political institutions
(Parliament, political parties), economic and commercial institutions (trade
unions, manufacturers’ associations, patterns of production and trade, and so on),
religious institutions, institutions concerned with the teaching of social rules and
standards (such as schools and the family) and cultural institutions (such as liter-
ature and the arts, the press, television and radio). We shall, at various points in
our examination of the place of law in society, refer to these other facets of the
social structure.
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If we imagine a society as a complex network of the kinds of institutions and
social forces mentioned above, we could map out the ways in which they relate to
each other without too much difficulty. But some institutions and social groups are
more important than others; some groups have more political power, or more eco-
nomic influence, than others. Some groups may enjoy considerable prestige,
whereas others may be thought of as less worthy. Within a society, therefore, groups
and individuals may be differentiated, or ranked, by their place on a ‘ladder of influ-
ence’, with some ranking higher in terms of power, prestige, wealth, or some other
criterion, than others. Sociologists use the term social stratification to express this
idea, and there are many ways in which social stratification may be analysed. If we
are interested in prestige groups in India, for instance, we may look at the stratifi-
cation of groups in terms of the caste system, in which some groups, or ‘castes’, are
regarded as higher in status than others. In a simple tribal society, stratification may
occur through a ranking system descending from king, or chief, at the top, through,
perhaps, village elders and religious officials, down to the ordinary family unit,
which may itself be stratified in terms of power (male elders frequently being the
heads of households). Or, taking our own society, we may classify people in terms
of social class —a very important aspect of our society, particularly when we come
to consider political and economic power and position.!*

Some sociologists would go on to analyse social institutions and processes in
terms of their function in society; we noted above how such an approach might be
applied to an analysis of law. Put simply, the ‘function’” of a social institution or
process is the contribution it makes to the overall social structure and its mainte-
nance. We may say, for example, that the function of the family unit in our society
is to ensure continued procreation, to ensure socialisation, and to bolster the eco-
nomic base of the society through its activities as a consumer unit.

Armed with these concepts of social structure, social stratification and social
function (none of which, for reasons of space, we are able to explore further here),
we can begin to examine some approaches to law in society taken by sociologists.
One of the most influential writers in this field was the French sociologist Emile
Durkheim, whose major works appeared at the end of the nineteenth century. One
of Durkheim’s main concerns was the problem of social cohesion: what is it that
keeps a society together? We noted above the fact that societies exhibit regularities,
and patterns of behaviour and attitudes. What provides this cohesion?

Durkheim, in trying to resolve this problem, presented two contrasting ‘types’ of
society!® — an analytical device frequently used by social scientists to enable us
to draw contrasts. The first type discussed by Durkheim is a relatively simple,
technologically undeveloped, society; the other type being ‘advanced’ in terms of

14 Students might follow up discussion of these concepts in any textbook on sociology: for example
A. Giddens, Sociology (4th edn., 2001, Polity Press); T. Bilton et al, Introductory Sociology (4th edn.,
2002, Palgrave); M. Haralambos and M. Holborn, Sociology: Themes and Perspectives (6th edn.,
2004, Collins).

15 E. Durkheim, The Division of Labour in Society (1964, Free Press, New York; Macmillan, London).
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technology and social structure. He argued that the primary characteristic of the
first type will be that the whole group exists and acts collectively towards common
aims, the moral and legal code (the ‘collective conscience’) being acknowledged and
accepted by the whole group and keeping the group together. This is called ‘mechan-
ical solidarity’. In the event of any deviance from these collectively held norms of
the group, sanctions are brought to bear on the offender through repressive (crimi-
nal, or penal) law, which expresses the community’s anger and avenges the offence
against the collective moral sentiments of the group. Not only does this repressive
law serve to identify and punish the deviant, however; it also fulfils the function of
maintaining the boundaries between acceptable and unacceptable behaviour, thus
helping maintain the collective conscience, and hence the cohesion of the group.
Central to Durkheim’s thesis is the proposition that the interests of any one indi-
vidual in such a group are identical to those of the group as a whole; there is no room
for the expression of individual creativity or dissent from group norms.

As the social group becomes more complex (larger, with increasing economic
and other ties between social units and with other social groups) there occurs,
argues Durkheim, increasing occupational specialisation, or division of labour,
where no single individual occupies a self-sufficient position as both producer and
consumer of his or her everyday needs. Instead, tasks become divided among
members of the society. The making of bread, for example, becomes no longer a
task undertaken by each family for its own needs, but is rather a series of tasks,
divided between farmer, flour mills and bakeries. Each, therefore, is occupationally
specialised. But more than this: in the complete bread-production process, the
bakery is dependent on obtaining supplies of flour from the mill, and the mill is in
turn dependent upon the farmer for the supply of corn. The farmer is dependent
on the flour mill for payment for the corn; and the flour mill is similarly dependent
upon income from sales of flour. Each of these units, then, is not only occupation-
ally specialised, but economically dependent upon the others involved in the process.

It is precisely this interdependence, argues Durkheim, that is the keynote of social
solidarity in advanced industrial society. There is a radical change in the nature and
range of the collective conscience, in that the individual takes on a new social impor-
tance in his or her own right, rather than occupying a social position simply as one
member of a collective. The individual, encouraged socially to develop and realise
talents, skills and potentialities, is elevated to quite a different status.

These changes are accompanied by a corresponding change in the type of law
present in the society. Whereas law in the ‘simple’ type of society is, according to
Durkheim, repressive, or penal, law in the ‘advanced’ type of society takes on the
form of compensatory rules, where the object is not to punish, but to solve griev-
ances by trying to restore the aggrieved person to the position he or she was in prior
to the dispute. The disputes dealt with through the law in such a situation are not
those between, so to speak, the group and the individual deviant, but rather those
which occur between individuals or between groups, within the society.

Durkheim’s analysis has been very influential; nevertheless many have found
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problems with his work. He greatly overestimated the extent to which repressive
law would decline and give way to compensatory law in an industrialised society.
He himself explained the continued existence of repressive, criminal-type rules in
modern society as being due to the incomplete, defective or ‘pathological’ forms of
the division of labour to be found in existing industrial societies, and put forward
suggestions as to how these ‘pathological’ forms of the division of labour might be
remedied to facilitate the development of a pure or ‘spontaneous’ form of division
of labour where repressive law would decline much further. Yet today we have as
many criminal-law rules as ever.

Also, it is clear from later research that Durkheim underestimated the degree to
which compensatory, or civil, law already exists in ‘simple’ societies. Many tribal
groups, for instance, have firm relationships within and between families and other
groups, giving rise to patterns of mutual dependency ties having the force of legal
obligation; many have clearly discernible political and legal structures, and prop-
erty relationships involving obligations and rights similar to those existing in our
own law. Whilst there may well be certain differences in the manner in which dis-
putes are solved (we shall come to this issue later), it is clear that Durkheim’s
twofold classification of types of society, though containing useful insights, will not
do the analytical job for which he fashioned it.

The researches of social anthropologists, studying simple societies, have also pro-
vided us with useful information concerning law in society, although we must always
be careful not to assume that what may hold for a technologically undeveloped group
will necessarily be applicable to a complex and advanced society. We referred above
to the American writer Llewellyn: with an anthropologist, Hoebel, Llewellyn studied
American Indian groups and based his ideas as to the social functions of law on their
researches. It is interesting that similar conclusions as to the functions of law have
been reached by Hart (a lawyer and philosopher), by Talcott Parsons (a sociologist)
and by Hoebel in his own work The Law of Primitive Man.'” As Schur points out:

However their terminology may differ, anthropologists, legal philosophers, and socio-
logists are in general agreement that a legal order must, at the very least, provide for
the authorisation and recognition of legitimate authority, provide means of resolving
disputes, and provide mechanisms for facilitating interpersonal relationships, includ-
ing adaptation to change.!®

To what extent, then, can such functions be identified in our own society?

Law plays an important part in the definition and regulation of all kinds of social
relationships, between individuals and between groups. Thus, for example, the
basic social unit in our society, the family, is defined and protected through legal
rules and institutions. The marriage bond is created partly through deference to

16 See in particular T. Parsons, ‘Law and Social Control’ in W. M. Evan (ed.), Law and Sociology
(1962, Free Press).

17 E. A. Hoebel, The Law of Primitive Man (1954, Harvard University Press).

18 E. Schur, Law and Society (1968, Random House), pp 79-80.
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religion, partly through the necessity for legal formalities. Divorce, too, can only be
obtained through legal channels, and of course the law prohibits multiple (polyg-
amous) marital relationships through the law on bigamy. The rights and obliga-
tions of members of the family, as spouses and parents, are defined through law,
and there is provision, through the Children Act 1989, for removing children from
unsuitable homes with their natural parents and placing them in the care of local
authorities or with foster parents. In the business world, too, the law regulates the
activities of the limited company, the partnership and the trade union. Financial
deals between people in business are subject, normally, to the law of contract, at
least in theory," and there are many obligations contained in Acts of Parliament
such as the Companies Acts, with whose regulations all companies must comply.

Regarding the identification and allocation of official authority, it is through legal
rules that specific powers are vested in Parliament to enact new laws, and in the
courts to administer the law and to mete out sanctions and remedies in criminal and
civil cases. This body of law, known as public law, deals with constitutional rules, the
authority of elected representatives such as councillors, or members of Parliament,
and the powers of bodies such as the civil service, the courts, tribunals, the police,
local authorities and bodies such as the Post Office and the National Health Service.
We shall examine various aspects of all these matters later, and we shall look in par-
ticular at the relationship between law and public administration in chapter 12.

It is by means of such constitutional rules that social changes may become
reflected in, or in some cases encouraged by, changes in the law. One of the most
important facets of law, as we noted earlier, is its dynamic character; social condi-
tions, and hence law, change all the time. Some changes are little more than passing
fads, and make little impact upon the legal structure. But others bring with them
permanent and far-reaching effects, and such developments usually result, sooner
or later, in changes in the fabric of legal rules. The development and increased use
of the motor car in the twentieth century is a good example. Given the prolifera-
tion of cheaper, faster and more reliable cars, it is not altogether surprising that the
legal code responded by the enactment of numerous rules designed to protect both
car-drivers and others, through the regulation of car safety, speed and driving
skills — a far cry from the somewhat crude device of having someone carrying a red
flag walk in front of the slow-moving early mechanical vehicles! This example illus-
trates not only the reflection in the law of these developments, but also the way
law may be, at least partially, used as an educative instrument. Road safety and
motor-vehicle law may be viewed as a means of inculcating public awareness of
the dangers of modern road conditions, thus encouraging the development of atti-
tudes of safety-consciousness. Other similar instances are the use of law in
race relations and equal opportunities (currently through the Race Relations Act
1976, as amended by the Race Relations (Amendment) Act 2000, the Sex
Discrimination Act 1975 and the Disability Discrimination Act 1995) not only to

19 See chapter 11.
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outlaw discrimination on the grounds of race, sex or disability in the workplace, in
the provision of goods and services, and elsewhere, but also to play a part in chang-
ing people’s attitudes and, arguably, to help to create a social environment in which
prejudice diminishes and, hopefully, disappears.

The changing nature of law is seen in all aspects of the legal system, not least in
those areas concerned with one more ‘function’ of law: dispute-settlement. Now,
whilst most studies of law in various types of society have revealed the existence of
more or less formal mechanisms of dispute-settlement, it is possible to see, as
Chambliss and Seidman argue, certain differences between advanced and undevel-
oped societies in the way that the legal system goes about this task: “The dispute-
settlement systems of simple societies tend toward compromise, or “give-a-little,
get-a-little”; the official dispute-settlement systems of most complex societies tend
toward “winner-takes-all”.’?® This distinction, say Chambliss and Seidman, is con-
nected with certain factors about the types of society in question. Simple societies,
as we noted above when discussing Durkheim’s work, tend to be community-
based, relatively self-sufficient, and with low degrees of technology and division of
labour. It is this type of society which some writers have called Gemeinschaft,
or ‘community’, as distinct from Gesellschaft, referring to a more complex,
differentiated society.?! In societies approximating to the community-type (these
terms referring, like Durkheim’s types, to hypothetical models, or ‘ideal types’
which never actually occur in reality in their ‘pure’ form), social relations tend to
be fairly permanent; indeed the continued existence of the community group
depends upon the continued existence of social ties, and consequently in such
groups the type of dispute-settlement is often compromise.

In a modern, differentiated society, on the other hand, there are many disputes
involving no desire or need by the parties to continue their relationship; the
example given by Chambliss and Seidman is a typical personal injury claim: ‘When
a person gets injured in an automobile accident, usually he had no prior relation-
ship with the other party and anticipates no future relationship. In such cases, the
parties typically expect in the end that if necessary they will settle their dispute in
court on a “winner-takes-all” basis.”?> Nevertheless, in such situations negotiations
and compromise may well take place. As we shall see in a later chapter, bargaining
and negotiations through insurance companies, and between the parties’ lawyers,
will more often than not result in the settlement of disputes outside courts of law.
But, as Chambliss and Seidman point out, such negotiation is mainly to save time,
trouble and, in particular, expense: ‘They bargain, not in an effort to make possi-
ble a future relationship, but in light of their estimates of the probabilities of a
favourable outcome of the potential “winner-takes-all” litigation.’”® Only in
cases where the parties do anticipate future relations is there any genuine
attempt to ‘give a little, take a little’. Such cases would include those discussed by

20 W. Chambliss and R. Seidman, Law, Order and Power (2nd edn., 1982, Addison-Wesley), p 38.
21 See, esp., E Tonnies, Community and Association (1887).
22 Chambliss and Seidman, op. cit., p 40. 23 Ibid.



14

An Introduction to Law

Macaulay,* where business firms negotiate with a view to avoiding disputes, or,
where disputes arise, to compromise rather than take the dispute to court, because
good business relations are essential if a business is to continue to flourish.

From the foregoing discussion, certain additional features of law, particularly
that of modern Western societies, may be identified. Whereas, for instance, law may
be used to provide an institutional setting for the resolution of disputes between
private individuals, as discussed in the last paragraph, the use of law to achieve
certain positive objectives of social or economic policy may be, by contrast, a some-
what different function for the law to perform. State intervention in the sphere of
motor-vehicle use, or in the field of race relations, expresses such general policies,
which are of clear benefit to the community. Other examples of state intervention
brought about through the use of law would include the development of the welfare
state, the post-Second World War nationalisation of various industries, such as the
railways and coal-mining; the health service, and the provisions and regulations
constituting town and country planning.

Such intervention by the state, usually presented by governments and by politi-
cians as being ‘in the interests of the community as a whole’, is often the expression
and attempted realisation of the political convictions of those governments and
politicians. In Britain in the years following the Second World War, a number of
industries and activities (such as coal-mining and the provision of health care ser-
vices) were nationalised (that is, owned and run by the state) and were for many
years part of a range of nationalised industries that included most energy
and public utility organisations. In the 1980s and early 1990s, however, the
Conservative government pursued policies of placing many nationalised industries
into the hands of private organisations. Thus we saw the privatisation of the
telecommunications, water, rail transport, electricity and gas industries in line with
the government’s commitment to a return to a national economy based substan-
tially upon free private enterprise. Since the election of the first New Labour
government in 1997, there has been a continuation of such policies, such as a pro-
posal to extend privatisation to the air traffic control service. It is not altogether
surprising that state intervention along these lines is often highly controversial.
Since the twentieth century there has, none the less, been continuing intervention-
ist regulation, often expressed through legal rules and procedures. Such regulation,
affecting many of the areas discussed in this book, raises important questions about
the relationship between the state and private individuals and groups, and about
the appropriateness or otherwise of using legal mechanisms for the realisation of
political policies and objectives. It is vital, therefore, to appreciate the historical,

24 S. Macaulay, ‘Non-Contractual Relations in Business’ in V. Aubert (ed.), Sociology of Law (1972,
Penguin). See also H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions
(1987, Clarendon); M. Palmer and S. Roberts, Dispute Processes: ADR and the Primary Forms of
Decision-making, (1998, Law in Context series, Butterworths); C. Menkel-Meadow, ‘Lawyer
Negotiations: Theories and Realities — What we Learn from Mediation’ (1993) 56 MLR 361. And
see below, chapters 6 and 11.
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social and political context of these developments —a context which requires exam-
ination of the far-reaching changes which were subsequent upon rapid industrial
advances taking place within an economy based upon capitalism. Some aspects of
these developments — affecting, for instance, the world of commerce —are discussed
in later chapters. For the moment, it is useful to examine briefly the ways in which
developing industrialisation brought changes in employment relationships, and in
more general social relationships within the developing economy.

Industrialisation and the role of law

Although the eighteenth and nineteenth centuries are usually regarded as the most
important period for the growth of industry and commerce, the period does not
mark the origin of industrial or commercial development: Britain’s economy had
long been tied to trading at home and abroad. What the period does signify is a
change in the scale and nature of industry and trade — the emergence and consoli-
dation of capitalism as the basis for the economic system. By ‘capitalism’ we refer to
the mode of production which is geared to the making of private profit, and it is no
accident that this mode of production flourished in Britain during the period of
the eighteenth and nineteenth centuries.

Many factors contributed to the expansion of manufacturing industries, among
them the availability of natural resources (notably coal) and the suitability of
certain areas for the use of water- and steam-powered machines. More important,
the acquisition by Britain of overseas colonies not only yielded an abundance of raw
materials but also provided a market for goods manufactured in Britain.”

Another supremely important factor was the existence of a free market in labour.
This refers to a situation in which workers ‘sell’ their labour in exchange for wages,
as opposed to being ‘tied’ to farms, estates and small, family-run manufacturing
concerns. Prior to the industrial revolution, when the economy was primarily,
though not exclusively, dependent upon agriculture, the dominant mode of pro-
duction was feudalism. This gave rise to social relations in which agricultural
labourers or peasants were tied to, and economically dependent on, the land-
owning gentry and nobility (their lords and masters); for upon the feudal relation-
ship between lord and servants depended the latter’s livelihoods and homes. From
the mid-1700s, however, the enclosure movement, whereby land — including land
previously regarded as ‘common’ land — was parcelled up and acquired by landlords,
had the effect of forcing many farm labourers, many of whom had depended for
their survival upon the old traditional rights to the common land, out of their agri-
cultural settings and, for many, into the expanding new towns to become workers
in the developing factory industries.

These factories were owned and run by those ‘captains of industry’ who had
invested their capital in the new machines, many powered by the recently invented

25 For an excellent discussion on this, see E. J. Hobsbawm, Industry and Empire (1969, Penguin).
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steam-engine (another factor contributing to the rapid industrial development of
the period), which required industrial workers to operate them. The factory system
thus helped crystallise the new formations of social class. No longer could the pop-
ulation be divided only into agricultural peasants and powerful landowners, with
a sprinkling of tradesmen and artisans, for now the industrial revolution had
brought two new classes: the industrial working class and the industrialists who
employed them, paid their wages and frequently provided them with housing.
Together with the commercial entrepreneurs who traded in the manufactured
goods and brought raw materials to be worked in the factories, these constituted
the rising new ‘middle classes’, the ‘bourgeoisie’, a social class distinct from the
landowners who had traditionally possessed the wealth and political power and
who had until then been the sole ‘ruling class’ in England.

Such class formations brought tensions. Not only did the middle classes make
demands for a greater political voice in Parliament (something they felt was their
due, given their developing key role in the country’s economic affairs),?® bringing
them at times into conflict with the established landowning class, but also many of
the working classes, conscious of the iniquities of the factory system (low wages,
appalling working conditions, long hours, bad housing and the systematic exploita-
tion of women and children), were beginning to make demands for improvements
in their working conditions, and for a political voice. Hence, we see many cases of
attempts by workers to form themselves into associations — what we would now
recognise as trade unions — in order to press collectively for better pay and condi-
tions. And there were movements, such as Chartism in the 1840s (a working-class
campaign for more political involvement), which involved demands for universal
male suffrage, removal of the property qualification for members of Parliament
and the holding of annual general elections.

It is easy to see in these latter developments the basis of what we would today
call industrial relations problems, but the period was not, in fact, the beginning of
such potential or actual conflicts. Legal controls of employment relations date back
to periods long before the industrial revolution, and one or two brief instances
reveal the repressive attitude of law-makers and judges to any attempt by working
people to improve their lot by collective action. In 1563, the Statute of Artificers
gave power to justices of the peace to fix wages; in 1698 a body of journeymen were
successfully prosecuted for having ‘combined’ to negotiate with their employers
over wages; the Master and Servant laws of 1823 provided for the imprisonment of
any workers who ‘broke their contracts of employment’ by going on strike; and
various statutes outlawed ‘combinations of workers’ — the forerunners of trade
unions — throughout the eighteenth century.?”

26 See chapter 5.

27 K. W. Wedderburn, The Worker and the Law (3rd edn., 1986, Penguin), p 76; and see generally S.
Deakin and G. S. Morris, Labour Law (4th edn., 2005, Hart Publishing); H. Pelling, A History of
British Trade Unionism (1973, Penguin); A. Harding, A Social History of English Law (1966,
Penguin); E. P. Thompson, The Making of the English Working Class (1975, Penguin).



Law and society

These early laws regulating wages and prohibiting ‘combinations’ are, of course,
examples of direct state intervention which, though no doubt legitimated as being
in the interests of the national economy, nevertheless clearly operated to the advan-
tage of employers and to the detriment of employees. The effect of these restric-
tions was, moreover, to enhance the conflicts inherent in the employment
relationship — conflicts which become clearer when we examine the relative
positions of power between them.

Then, as now, recurrent unemployment was a problem for many, and if people
wished to work for an employer, they had little choice but to accept employment
on the terms dictated by that employer. Workers were in no position to argue or
negotiate, for they had little or no bargaining power. The strike (that is, collective
withdrawal of labour) was one of the few means of bringing any kind of pressure
to bear on employers for improvements in pay and conditions, and it is not alto-
gether surprising that the law was one of the principal weapons used to try to
prevent any such disruptions which might damage employers’ business, and
perhaps ultimately the whole fabric of trade and industry upon which the national
economy had come to depend. Even when these Combination Acts were repealed,
the judges were still able to interpret strikes as ‘conspiracies to injure’ the employ-
ers interests. The turbulent events of the French Revolution at the end of the eight-
eenth century caused many members of the English ruling classes to fear lest similar
troubles should occur on this side of the Channel; indeed, the period saw frequent
uprisings by ordinary working people: food riots, and of course the machine-
breaking riots and the Luddite movement in the early nineteenth century, directed
against the use of machines which threatened the jobs of skilled workers in some
parts of the country.?® These were reasons why every sign of workers’ resistance to
the existing and developing economic and political order was severely repressed. It
was not until well into the second half of the nineteenth century that the begin-
nings of trade union activity, especially free collective bargaining over terms and
conditions of employment between workers and employers, began on a legal,
organised basis. Even then (some would argue, even now) the attitude of the judges,
when disputed cases came before them, was typically one of conservatism and anti-
trade unionism. The landmark cases are recounted in all the major works on labour
law,? especially those cases dating from the turn of the last century to the present
day, in which the judges have consistently interpreted the law in a manner against
the interests and activities of the unions.

The relationship between employer and employee is, in law, one of contract; that
is, a legally binding agreement made by two parties, containing the agreed rights
and obligations of each party, any breach of which entitles the aggrieved party to a
legal remedy for breach of contract. This idea of the contract, discussed here in the
context of the employment contract, applies to many other situations, notably, as

28 See in particular, Thompson, op. cit.
29 For example, Deakin and Morris, op. cit; Wedderburn, op. cit.



18

An Introduction to Law

we shall see in chapter 11, to the buying and selling of goods and services. Ideas of
social relations based on the contract were particularly prevalent during the nine-
teenth century, when the dominant social and economic philosophies were those
of ‘freedom of contract’ and laisser-faire individualism. By this was meant that each
individual in society should be left free to regulate his*® own affairs with as little
interference as possible by the state. Relationships between people in business and
employment were regarded as best left to the parties concerned, to drive as good a
bargain as they could get for their goods or services. Consequently, in line with this
dominant ideology, there was relatively little state intervention through legal con-
trols over, or restrictions upon, business, industry or employment, although piece-
meal legislation in the nineteenth century did begin to lay down minimum
standards of working conditions; for example, by means of the Factory Acts.

Laisser-faireinvolved the assumption, then, that all members of society were free
and able to regulate and arrange their affairs with others (including their employ-
ers), and that all were equal in terms of their bargaining positions. If people were
to be left free and equal then, according to dominant social and economic philoso-
phies, competitive trade and industry would flourish, and the nation would thrive.
In fact, as we have noted, there was, and still is, a fundamental inequality in terms
of wealth, social position and bargaining power between people of different posi-
tions within the social structure. Two business representatives, negotiating over,
say, the sale of goods, might have been in more or less equal bargaining positions;
but the same was certainly not true of the relationship between most employers and
employees. Nevertheless, the employment contract (supposedly freely made
between employer and employee) was deemed to be made between people of equal
standing, and even today the expressions ‘freedom’ and ‘equality of contract’
remain the basis for many areas of law involving contractual agreement. Given the
predominance of these ideas about freedom and equality of contract, what partic-
ular problems confronted the parties to an employment contract in the nineteenth
century, and to what extent has subsequent state intervention successfully tackled
them through legislation?

To begin with, the fact that the terms of an employment contract might be oral,
coupled with the frequently vague and complex nature of the terms of such a con-
tract, led to the law being called upon to settle the many and varied disputes arising
from employment situations. For example, an employee who was injured at work
might claim compensation (see chapter 9); or an employee who was dismissed
might bring a claim against the ex-employer alleging that the dismissal was unlaw-
ful. The difficulty is that many legal rules and remedies are only applicable if there
is a proper ‘employment contract’ as opposed to other situations where one person

30 The omission of the feminine adjective is deliberate: the position of women in nineteenth-century
society was such that they were thought not to have any affairs to regulate; the struggle for equal-
ity for women has continued throughout the twentieth century. Today, we have legislation dealing
with equal pay and sex discrimination, but apart from legal enactments, the social and economic
struggle for women’s rights continues.
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does work for another: if I call a taxi which carries me to my destination, the driver
may be said to be doing work for me, but is hardly to be called my ‘employee’.

The old legal test for ascertaining whether an employment relationship existed
was the ‘control’ test, expounded in the case of Yewens v Noakes’! in 1880, and for-
mulated in terms of the extent to which the employer exercised effective control
over the workers. However, the growth of specialised and highly skilled occupations
led to many cases where the employer could not sensibly be said to be ‘in control’
of the activities of the employee, and this test has been discarded. Unfortunately,
no acceptable substitute test has yet found full favour with the judges. In Short v
Henderson® in 1946, one judge referred to the need to take into account a multi-
plicity of factors in deciding the issue, and in 1953 Denning L] observed that ‘the
test of being a servant does not rest nowadays on submission to orders. It depends
on whether the person is part and parcel of the organisation.’*?

This ‘organisation’ test, like all other tests resting upon single factors, has been
found unworkable in practice. The modern approach to the problem has been to
consider many factors, notably the power to appoint and dismiss, the mode of
payment and the making of deductions for National Insurance and income tax,
the organisation of the workplace, and the issue of who provides the tools for the
job.3* This is the ‘multiple’ or ‘mixed’ test — still of practical importance since in
English law the status of the worker is still the basis of most employment protec-
tion rights.>

It is noteworthy, however, that today many employers are using labour much
more flexibly than in the past: more use is being made, for example, of part-time
workers and short-term contract workers, and the European Union is seeking to
protect the rights of such workers. Interestingly, although the British government
is attempting to resist such moves, recent legislation has tended to blur the old
distinction between a contract of employment and other types of working rela-
tionships. The Wages Act 1986, s 8,% for example, extended employment rights
somewhat by providing a rather broader definition of ‘worker’ than simply one
who is in a contract of employment.

Of course, once the relationship has been established as one of employment,
there will remain the substantive issue of the case, which may be over a dismissal,
a redundancy or some alleged breach of the contract by either employer or
employee. The infinite variability of terms of employment contracts, coupled with
the fact that in many cases employees suffered the double disadvantage of inability

31 (1880) 6 QBD 530. 32 (1946) 115 LJPC 41.

33 Bank voor Handel en Scheepvaart NV v Slatford [1953] 1 QB 248 at p 295.

34 See Ready Mixed Concrete Ltd v Minister of Pensions and National Insurance [1968] 1 All ER 433;
1. T. Smith and G. Thomas, Smith and Wood’s Industrial Law (8th edn., 2003, Butterworths);
H. Collins, K. Ewing and A. McColgan, Labour Law: Text and Materials (2nd edn., 2005, Hart);
M. Sargeant and D. Lewis, Employment Law (3rd edn., 2005, Pearson).

35 See O’Kelly v Trusthouse Forte [1984] QB 90; Hall v Lorimer [1994] 1 All ER 250.

36 Now consolidated into the Employment Rights Act 1996 (Pt II) which is the statute containing
individual employment rights.
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both to negotiate those terms and readily to ascertain the terms as dictated by the
employer, has led, over the years, to a large number of instances of state interven-
tion, through a series of statutes, in the field of employment. Changed philosophies
about ‘state interference’, the reforming zeal of individual politicians and cam-
paigners and, most important of all, the gradual absorption of working-class
interests into the political process — through the widening of the franchise, the
emergence of the trade union movement as a vociferous pressure-group, and the
development and electoral success of the Labour Party — have all played their part,
at different times, in furthering such legislative intervention. Work conditions, the
existence of hazards, hidden and apparent, and insecurity of employment have long
been regarded as worthy of legal intervention. A number of separate Acts of
Parliament have provided, for example, for the physical protection of workers.
Today the Health and Safety at Work etc Act 1974 lays legal duties upon employ-
ers, employees, sub-contractors, manufacturers and others to observe due care in
installing, using and maintaining equipment and premises; the Act provides
various administrative sanctions for the enforcement of its provisions, and con-
tains a legal framework for worker-participation in safety at work.

With regard to terms and conditions of employment, the Employment Rights
Act 1996, now substantially amended by the Employment Relations Act 1999, pro-
vides that the employee must be given notice of the main terms of the contract of
employment. The law also provides for increased protection for employees in most
industries by providing for redundancy payments (paid out when there is no longer
any work for an employee to do, and first introduced in 1965); and for unfair dis-
missal (first introduced in 1971), whereby an employee who successfully alleges,
before an Employment Tribunal, that he or she was unfairly dismissed may be
offered reinstatement (the same job with the same employer), re-engagement (a
different job with the same employer) or compensation (the remedy which is most
frequently sought). The Employment Relations Act 1999 also extended maternity
rights and introduced a new right to three months’ paternity leave; and a new
‘national minimum wage’ was introduced the previous year by the National
Minimum Wage Act 1998.

Protective legislation affecting work and working conditions is only one impor-
tant area in which state intervention has taken place — often on the grounds of
benefit to the community. The nineteenth century saw the beginnings of local gov-
ernment services, in fields such as public health, urban amenities and improve-
ment, and, later, slum-clearance programmes which would, in time, sweep away
the foul and inadequate housing stock which had characterised many industrial
towns. These beginnings prefaced the acceleration of central and local government
intervention in areas of social life which had previously been private, not public,
domains; and the twentieth-century ‘welfare state ethic’ of state intervention
(ostensibly) for the benefit of the community stands in direct contrast to the
nineteenth-century individualist laisser-faire ideal of leaving people alone to
manage their own affairs as best they could, without state help or ‘interference’.



Law and society

During the twentieth century, the state has played a significant role in all aspects
of everyday life, especially in the context of various schemes which we associate
with the term ‘welfare state’ — income support, job-seekers allowance, incapacity
benefits, old-age pensions, social services and so on. Other aspects of the welfare
state are the state-run education system, the health service, and local authority ser-
vices ranging from refuse disposal to the provision of housing, and from street
lighting to the maintenance of highways. These examples are clear cases where the
state has accepted a large measure of social responsibility for providing for the
whole community in key areas.

It should not be assumed from this, however, that interventionist policies are
invariably seen as operating for the benefit of all, or that ‘welfare statism’ has met
with support from all government administrations. The Conservative administra-
tions under Margaret Thatcher during the 1980s, and the ideas of ‘Thatcherism’,
were highly critical of what became derided as the ‘nanny state’, with a large
measure of approval of old ideas of self-determinism for the individual. And apart
from the fact, noted above, that party-politically inspired measures will attract
party-political opposition both inside and outside Parliament, there are other levels
at which doubts, fears or anger may result from policies introduced by particular
governments, which may be seen as operating against the interests of certain sec-
tions of the community. Private landlords, for example, may oppose the legal pro-
tection of tenants against eviction; property developers may resist the introduction
of legal requirements for satisfying conditions imposed by planning or building
regulations; employers may oppose legislation which they see as tending, directly
or indirectly, to impose new financial burdens upon them (such as the introduc-
tion of the minimum wage); and so on.

In assessing the strengths and weaknesses of arguments for or against such mea-
sures, and indeed any legal rule, procedure or institution, we need, at a more
general level, to be able to make analytical and theoretical connections between law
and the various aspects and components of modern social structure. By what
means can such an analysis be carried out?

Law and society: consensus or conflict?

Law may be regarded as a benign facilitating mechanism, making transactions possible
between men and solving awkward problems as they arise; it may, alternatively, be seen
as a mechanism of social control, regulating activities and interests in the name of
either the community, a ruling class or the state. The state itself may be defined as either
‘neutral arbiter’ or ‘interested party’ in the solution of disputes and the balancing of
interests. Again, law may be seen as an institution for the furtherance and protection
of the welfare of everyone, or it may be seen, crudely, as an instrument of repression
wielded by the dominant groups in society.*’

37 P.J.Harris and J. D. Buckle, ‘Philosophies of Law and the Law Teacher’ (1976) The Law Teacher, p 6.
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The above alternative standpoints are simplified statements of what are usually
extremely complicated political views and positions, but the point is that people
do have very different views as to what law, in general or with regard to specific
rules, is for.

Within the field of legal and social study, there may be discerned a whole range
of alternative or competing viewpoints about law and society, which at its simplest
may be presented as debates as to whether our society and its legal system are rep-
resentations or reflections of social consensus or social conflict. The former position
perceives law as protecting social values to which everyone subscribes; the latter
holds that there is no such single, universally agreed set of social values, but rather
a whole variety of different social values, certain of which are protected by a less-
than-neutral legal system in order to protect some interests as against others.

One important sociologist adhering to the ‘consensus’ view of society was
Talcott Parsons. His view of society as a ‘system’ comprising actions and institu-
tions, each functioning to maintain social stability and order, has been frequently
criticised, not least because of its assumption that society is indeed characterised
by a shared consensual value-system. Some critics have pointed out,* for example,
that Parsons’ analysis concentrates on examining those elements within society
which tend towards the maintenance of order and equilibrium, at the expense of
considering those elements which tend towards social conflict and instability —
elements which must be accounted for in any theory of social order.

Another basic criticism of the Parsonian functionalist position is that there is
very little evidence of a monolithic, universally shared value-system within society.
We shall see many examples of this assertion in due course, especially in chapter 2,
but drawing on material presented so far in this chapter, the existence of disputes
and the necessity of providing, through law, the means of dealing with them, indi-
cates the presence of conflict between individuals and groups within society. The
very creation of a legal rule implies that some people may well be inclined to engage
in the behaviour it prohibits, suggesting that those persons may well disagree with
the content of the rule. Conflicts are resolved through law; as White has put it: “The
consensus model views society as basically unitary. Parliament represents us all; the
executive acts in the common interest . . . the law is equal and just to all and is
administered without fear or favour for the common good . . . Conflicts that there
are will be on a personal level.’*

Opposing ideas about the nature of society may be classified as falling into some
form of ‘conflict’ or ‘pluralist’ theories of society and the social and legal order. Both
types of theory take for granted the fact that there is no ‘shared value-system’ in our
society. The pluralist view, in its ‘pure’ form, accepts the existence of conflicting
groups and interests, but maintains that the constant interaction and negotiation
between conflicting groups, all of which are assumed to have more or less equal

38 For example, D. Lockwood, ‘Some Remarks on “The Social System”™ (1956) 7 BJS.
39 R. White, in P. Morris, R. White and P. Lewis, Social Needs and Legal Action (1973, Martin
Robertson), p 15.
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bargaining-power, helps maintain social stability and equilibrium. The role of the
law and the state is portrayed as ‘neutral arbiter’, or ‘honest broker’— taking no sides
in these conflict situations, but providing the machinery of conflict-settlement
either through law or through political debate and policy-making by government.

The trouble with such a view is that the multitude of interest-groups in society
do not possess equal power, in either political, legal or economic terms. Some
groups have the power to influence law-making and the implementation of those
laws; others do not. In general, the stance taken in this book accepts as accurate the
proposition that those interest-groups possessing political and economic power
and control of key institutions in society will be found to exert the most profound
influence over the making and the implementation of law.

Given that this is the case, does this imply some sort of political conspiracy, in
which the powerful groups in society impose their policies, and laws for the pro-
tection of their interests, upon the less powerful groups and social classes? Most
people would find such a sinister notion rather extreme and lacking in credibility
when applied to our own liberal-democratic society. How, then, do the less power-
ful come to accept the views and policies of the ruling groups? How do we identify
those ruling groups, and what are the relationships between these various groups
and between law, state and society?

There have been many answers put forward to questions such as these. Some
writers have questioned the extent to which social conflict pervades society, and
have argued that propositions as to degrees of social consensus have been too easily
dismissed by writers taking a ‘conflict’ perspective. Some of these writers have pre-
sented analyses which are highly complex, whilst others have taken a stance which
may be termed a basic ‘liberal-democratic’ viewpoint, involving the acceptance of
social conflict whose manifestations are played out within boundaries of socially
accepted norms in terms of the legitimacy of official legal and governmental
authority whose concerns are the resolution of such conflicts. White, for example,
discusses not only the basic ‘consensus’ and ‘conflict’ theories, but also presents a
third model of society, which he calls an ‘open’ model, where:

Conflict is expected to continue in different forms between interest groups but it is
assumed that these conflicts can be resolved through a legitimate process. There will be
basic agreement that conflict-resolution can be achieved within a framework of nego-
tiation, arbitration, judicial decision and electoral battle, backed up by strike or rent
strike but without resort to revolution.*

Before drawing our own conclusions as to the appropriateness or otherwise of such
a model of society, it is pertinent here to consider, albeit in very simplified form,
the work of the nineteenth-century German philosopher and social scientist Karl
Marx, whose work has been very influential both in terms of political developments
in various parts of the world, and in terms of later academic debates.

40 Ibid., p 17.
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Marx was concerned with the analysis of capitalist societies, though he wrote at
a time when capitalism in Europe was less developed than it is today. Capitalism,
according to Marx, involves the exploitation of the working classes by the capital-
ist class. The exploitation springs from the fact that, in order for an employer (cap-
italist) to make profit, the workers must be paid less, in wages, than the value of the
goods they produce, hence producing ‘surplus value’, or profit. Marx distinguished
between the working class (‘proletariat’) who possess the labour power; the capi-
talists (‘bourgeoisie’) who own the capital and means of production (factories,
business concerns and so on) and the landowners, who derive their income from
the rent of their land. The latter two classes occupy the powerful economic and
political positions in society through the exploitation of the working class, and the
relationship between the classes clearly cannot be one of equality, since exploita-
tion necessarily involves the subjugation of one class to the interests of another.

How, then, did Marx explain the continued exploitation by one social class of
another? Marx recognised that exploitation could continue only as long as bitter
revolutionary confrontation could be avoided, and the most effective way of avoid-
ing this was, according to Marx, for the capitalist classes to maintain control of the
official state institutions. For Marx, the state was ‘the form in which the individu-
als of a ruling class assert their common interests’;*! by control of state apparatus
(government, law, police and so on), the interests of the dominant classes could be
protected and perpetuated through the continued oppression of the working class.

But how is it that so many ‘exploited’ people in a capitalist society accept the fact
of political and economic domination? One reason, according to Marx and other
Marxist writers, is that the ruling classes have control of those state institutions
which give expression, when the need arises, to forceful repression: the army, the
police and the law. But apart from these ‘repressive state apparatuses’,*? the ruling
classes also control, through various public and private institutions, the dominant
ideas, opinions and attitudes about how society operates: ‘the ideas of the ruling
class are in every epoch the ruling ideas: ie the class which is the ruling material
force of society is at the same time its ruling intellectual force.’®> This collection of
ideas, values, standards and beliefs — this ideology — finds expression, according to
later Marxist writers such as Gramsci** and Althusser*® through social institutions
such as the school, the family, political (including trade union) organisations and,
importantly, law. The Marxist views law as an important means whereby the inter-
ests and values of capitalism are protected and maintained, and sees the legal
system as part of what Althusser termed both repressive and ideological state appa-
ratuses. In terms of capitalist ideology as expressed through law, private property
is regarded as fundamental to social and economic stability; the values of justice

41 K. Marx, ‘The German Ideology’ in T. Bottomore and M. Rubel (eds), Karl Marx: Selected Writings
in Sociology and Social Philosophy (1961, Pelican), p 228.

42 L. Althusser, ‘Ideology and Ideological State Apparatuses’in B. R. Cosin (ed.), Education: Structure
and Society (1972, Penguin/Open University). 43 Bottomore and Rubel, op. cit., p 93.

44 A. Gramsci, Prison Notebooks (1971, Lawrence and Wishart). 45 Op. cit.
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and legal neutrality are presented as endemic in our legal system (obscuring the
‘reality’ that law is in fact operated for the protection of the interests of powerful
capitalism), and the legal system is presented by lawyers and politicians as provid-
ing justice for all.

Now, whilst it is vital to recognise that this brief and simplified sketch of the
implications of Marxist writers cannot possibly reflect the richness and complex-
ities of the analyses of both Marx himself and later writers who have developed
Marx’s ideas,* it is believed that enough has been said to indicate that the liberal-
democratic, ‘neo-consensus’ theories about the legal and social order can them-
selves be accommodated within Marxist analysis. Beliefs concerning the ‘agreed’
values as to the legitimacy, equality and justice of law and government may them-
selves be ideological constructs serving to bolster and justify capitalist institutions
and processes. The question then becomes not whether there is any basic consen-
sus within society on any given issue, but rather why, how and when such
consensus occurs, how it is maintained, and how deeply any such consensual
ideas are held by the members of the society in question. Some areas of apparent
consensus may, in fact, hide the process whereby sectional interests, inherently
oppositional to other groups’ interests, become defined and presented as ‘basic’
interests, or interests which are ‘in the national interest’ or ‘for the common
good’. Examples of such processes will be discussed presently. Other areas of
apparent consensus may be the result of complex historical processes whereby
certain interests come to be embodied in legal and other social institutions
because of their fundamental importance to the economic or political structure.
The outstanding example of such a process is the development of the social value
attached to private property, as reflected in both law and everyday social practice.
In chapter 5, we will see how the particular institutions of private property in our
society have their roots in the economic and political changes which took place
hundreds of years ago.

The theme to be developed in this book, therefore, is not that of a simple denial
or assertion of consensus or conflict, but rather the exploration of basic questions
regarding the roots of such consensus or conflict, the ways in which social conflicts
are manifested and controlled by law and other agencies, and the manner in
which areas of apparent consensus are maintained through legal and other social
institutions and processes. In particular, a sense of history is vital for the under-
standing of these questions, for, as we shall see time and again in the course of this
book, legal rules and institutions can only be fully understood by perceiving them
in the context of the social structural formations and arrangements, at any given
historical period, in which they arose.

46 See in particular, A. Giddens, Sociology: A Brief but Critical Introduction (2nd edn.,1986,
Macmillan); and for more detailed discussion see R. Miliband, The State in Capitalist Society
(1973, Quartet Books); N. Poulantzas, State, Power, Socialism (1978, New Left Books); L.
Althusser, For Marx (1977, New Left Books); Gramsci, op. cit.
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Law and morality

In this chapter we examine the relationships between law, society and morality. A
society’s ‘code of morality’ may be defined as a set of beliefs, values, principles and
standards of behaviour, and such codes are found in all social groups. We noted in
chapter 1 how the sociologist Emile Durkheim presented a theory of social cohe-
sion, part of which rested on the notion that in technologically undeveloped soci-
eties, such as small tribal groups, there tends to be a single, consensually held moral
code (the ‘collective conscience’) to which all members of the group subscribe. In
a technologically advanced society such as our own, however, with immense
differentiation in terms of social status, income, occupation, ethnic background
and so on, it is unlikely that we will find such a monolithic moral code. Rather, as
will be argued later in this chapter, there is diversity of moral attitudes on all kinds
of social and personal issues.

Most of us, if asked to give an example of an area of moral rules in our society,
would probably think of sexual morality, or perhaps acts of violence against the
person. It is important to emphasise, however, that morality embraces much more
than sex and violence; it is part of dominant ideological currents,! whereby domi-
nant beliefs and attitudes conducive to the maintenance of the overall status quo
are ‘translated’ into a positive general code involving social attitudes to property,
politics and social relationships in general. And, as we shall see, a moral code may
not be wholly without its inconsistencies and contradictions: established institu-
tions such as the Church, for example, may condemn apartheid, or racial segrega-
tion, on moral grounds, but other established institutions, notably at government
level, may nevertheless maintain commercial and political relations with states
which are structured around policies of apartheid, as was seen for many years in
the attitudes of various Western countries, including Britain, towards South Africa
during the years that that country operated a social, economic and political system
based on apartheid and systematic racial oppression.

And in the years following South Africa’s removal of its apartheid regime and its
replacement by one based upon democratic government, concerns about human
rights have been increasingly discussed at national and international levels, with

1 Chapter 1.



Law and morality

criticisms being levelled at many nations — including Afghanistan during the period
of the Taliban regime, China, and Turkey, among many others — over their failure to
recognise and protect the human rights of their citizens. In Britain, following the
general election of 1997, the New Labour government vowed to support the cause
of human rights, and apart from the passage of the Human Rights Act 1998 (which
in effect incorporated most of the European Convention on Human Rights into
English law), announced that its foreign policy would be based on sound moral
principles linked to human rights. The moral soundness of pursuing a foreign policy
grounded in promoting support for the sanctity and quality of human life has been
contrasted by critics with the government’s support for various arms and other mil-
itary equipment deals with foreign powers having dubious human rights records.

We noted in chapter 1 some general features of law and morality: we saw that,
though having much in common, law and morality have important points of diver-
gence. Legal rules, for instance, are backed by official state sanctions and proce-
dures, whereas moral rules, if they involve any sanctions at all, rest upon more
diffuse and generalised informal sanctions — we might call this ‘social disapproval’
— as where, for example, neighbours may shun a person whom they have discov-
ered to be engaging in prostitution. In some instances, particular behaviour may
offend both legal and moral codes, such as the commission of murder, but in other
cases behaviour may be defined by some people as immoral, though that behaviour
is not unlawful. Examples are telling lies or committing adultery. In yet other cases,
social behaviour may be unlawful even though no moral disapproval attaches to the
action in question — the example used in chapter 1 was the criminal offence of
exceeding the speed limit by only two miles per hour.

Morality is connected with the law in many ways. To begin with, the conditions
under which a person may be held liable in law may be seen as based on the moral
idea of ‘blame’ or ‘fault’. Although liability in law is examined in more detail in later
chapters, it is useful at this point to outline some general considerations.

‘Conditions of liability’ may conveniently be divided into ‘general’ and ‘specific’
conditions. Specific conditions of liability will depend upon the precise scope of a
given legal rule or set of legal rules, each of which will be different according to the
context of the rules, their history and their objectives. For example, in criminal law
(see chapter 10) the definition of ‘theft’ is the dishonest appropriation of property
belonging to another with the intention of depriving the other of it (Theft Act 1968,
s1(1)), whilst the definition of murder is accepted as ‘when a man of sound
memory, and of the age of discretion, unlawfully killeth within any county of the
realm any reasonable creature ... under the king’s peace, with malice afore-
thought . . . .2 These two legal rules clearly lay down different conditions which
must be proved by the prosecution before liability can follow. The same variety will

2 Under the old common law, the death had to occur within ‘a year and a day’ after the attack by
the accused. Recognising the fact that modern medical techniques can often prolong life for sub-
stantial periods after an initial criminal assault, the ‘year and a day’ rule was abolished by the Law
Reform (Year and a Day Rule) Act 1996.
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be found in the body of law we know as the law of torts, or civil wrongs (see chapter
9) which includes rules specifying the conditions under which a defendant will be
liable to a plaintiff® for wrongs such as assault and battery, trespass to land, nui-
sance, defamation, negligence and various others; and yet other conditions of lia-
bility are found within the law of contract (see chapter 11).

Apart from the specific conditions of liability contained within individual rules,
however, there are, underlying the idea of liability in law, certain general principles
perceived by judges and legislators alike as being fundamental to liability in any
branch of the law. These principles are rooted in conceptions of morality (of which
the notion of justice is one of the most important), and the way in which these
moral principles are incorporated into the law may best be appreciated by means
of the criminal law examples cited above. It will be noted that before a person can
be convicted of theft, it must be established not only that the accused person
‘appropriated property belonging to another’, but also that this appropriation took
place ‘with the intention of depriving the other of it’. Again, a conviction for
murder can occur only if it is established not simply that the accused brought about
the death of another, but also that this was done ‘with malice aforethought’.

It follows that if someone takes another’s property in the belief that it is his or
her own, or that if someone causes another’s death by accident, then convictions
for theft or murder cannot follow. In general, then, it is not considered acceptable
in English law to subject a person to legal sanctions unless it can be shown that that
person did the act in a ‘blameworthy’ manner, since we do not normally attribute
blame in situations where injury occurs accidentally, or by reason of an honest
mistake, or where the person concerned cannot be said to have been responsible for
his or her actions. This means, then, that ‘blameworthiness’ — a moral principle —
is normally required before we consider it acceptable to subject a person to legal
sanctions. By way of illustration of this point: it is a defence in criminal law to show
that the accused was, at the time of the commission of the alleged offence, suffering
from some mental illness, or was for some other reason not in control of his or her
actions. If X is hammering a nail, and D comes along, seizes X’s wrist, and uses it
to strike P with the hammer which X is holding, it will be D, not X, who will be
liable for that injury.

Similarly, in the law of contract, special legal rules apply regarding the capacity
to make contracts of minors (persons under 18 years of age), mentally disordered
persons and drunken persons. Where contracts are made by minors, the law pre-
sumes insufficient maturity to appreciate fully the contractual bond, although
there are exceptions to this: it has long been held that minors may be held bound
by the terms of contracts for ‘necessaries’ (food, clothing and other items deemed
essential). With regard to the other exceptional cases, their state of mind is likely to

3 The word ‘plaintiff’, referring to the person bringing a civil legal action, has now been replaced by
the term ‘claimant’ (Civil Procedure Rules 1998, SI 1998/3132 made following the Civil Procedure
Act 1997). Students of English law need, however, to be aware of the meaning of the older word:
throughout this book, both terms are used as appropriate to the context.
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be such as to affect their capacity to understand what they are doing and the con-
tractual obligations which they are taking on.

These general principles may be summed up in two propositions: first, the law
holds liable, as a general rule, only the actual wrongdoer; and second, the law
insists, as a general rule, that a person’s liability will depend on whether that person
may be said to be morally blameworthy. These underlying general principles,
referred to by such phrases as ‘individual responsibility’ and ‘no liability without
fault’, have long been at the root of liability in English law, and are, despite certain
exceptional situations discussed in later chapters, still regarded as fundamentally
important.

In examining more closely the relationship between law and morality, we begin
by discussing some philosophical ideas about this relationship and the ways in
which such ideas have found their way into the law; we then discuss the social basis
and definition of moral ideas and how the social and economic structure of a given
period can generate moral, as well as legal, attitudes and norms which may not nec-
essarily be accepted by all sections of a society. It will be argued that morality, and
especially specific ideas within a moral code (such as definitions of what constitutes
‘deviant’ behaviour), are relative concepts. By this we mean to emphasise not only
that different individuals and groups often have different ideas about the rightness
or wrongness of particular forms of behaviour, but also that moral climates shift
over periods of time, and that these changes have corresponding shifts in the nature
and extent of formal regulation through legal rules.

An illustration of the first of these propositions is the furore which followed the
publication in early 2006, first in Denmark and then in some other European coun-
tries, of cartoons depicting the Islamic prophet Muhammed. The pictorial depic-
tion of images of the prophet is considered by many Muslims to be offensive and
even blasphemous, and the world-wide protests by Muslims which followed these
publications resulted in strained relations between Denmark and predominantly
Muslim countries, death threats being made against those responsible for the draw-
ings, and protests by Muslims in many countries, which ultimately involved fatali-
ties and damage to property. The responses by many European politicians and
newspapers focused on the central issue of freedom of speech — considered in most
of Europe to be a fundamental human right, and one which is protected by Article
10 of the European Convention on Human Rights. The responses from many
European politicians, in summary, argued that, whilst freedom of speech remains
a central moral value, it ought to be tempered by sensitivity to the feelings of other
sections of the community. Not all sections of society agree on the morality of
unrestrained freedom of speech.

The second proposition may be illustrated by the example of the changing legal
position regarding homosexuality. As we will see later in this chapter, the complete
legal prohibition on male homosexual activity, backed by criminal sanctions, has
gradually given way, along with shifts in cultural and social attitudes, to a milieu in
which, in 2006, it became possible for gay couples to register their relationship, and
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for that relationship to enjoy legally protected rights, by means of a new civil cere-
mony.

We shall consider presently how moral standards, values and rules are created,
and frequently embodied within the law; but first we must consider how very
closely law and morals have been connected throughout history, principally
because of the historically important and close relationship between religious doc-
trine and political structures in the Western world. In particular, we must consider
the impact on law and state of the long-established philosophies of natural law.

The early natural-law philosophers enquired into the ‘essential nature’ of human
beings and their relationship with other phenomena occurring in the natural
world. For the Greek philosopher Aristotle, writing in the fourth century BC, people
were as much a part of nature as trees, rocks and birds, the only differentiating
feature being the human capacity to reason, through which people formulate their
will and direct their activities towards the attainment of their desires. Moreover,
men and women are, according to Aristotle, political beings, in that they live, by
nature, in social groups. The laws of nature thus create the community, or state, the
laws regulating people’s behaviour being made by men and women through the
exercise of reason. Just as the trees are there ‘because nature decrees it’, so the ‘state’
(which at various periods in the history of many societies has involved institutions
for which we could today find no moral justification, such as slavery) is there
because nature has decreed that it ‘ought to be there’.

This connection between fact and value, between what ‘is’ and what ‘ought to
be’, can be traced through all natural-law ideas, and in its later formulations the
philosophy is accompanied by strong theological connotations. The history of
natural law is long and complex, with various schools of thought emerging at
different periods in different parts of the world. Over the centuries, and certainly
by the Middle Ages, the notion of the ‘law of God’ came to replace the Aristotelian
conception of the ‘law of nature’ as the ultimate criterion whereby society, law and
human existence might be evaluated. One reason for this link between religion and
philosophies of law and state was that, as European societies developed and the
struggle between the traditional power of the Church and the new and increasing
political power of emerging nation-states and rulers became more pronounced,
natural-law philosophy, which could be seen as often, though not invariably, having
conservative overtones (‘what is, ought to be, because nature has decreed it’), came
to be a useful weapon for the justification of the existing political and social insti-
tutions and the resistance of radical change. In the course of this historical process,
over many centuries, natural-law philosophies became closely and inextricably tied
to morality and to religious doctrine.

This connection between natural law, human law and society was crystallised
into the classical formulation of natural-law theory as we know it today (despite the
many guises it may take) through the writings of St Thomas Aquinas in the Middle
Ages. Aquinas related ‘Divine’ law to human or ‘positive’ law, and acknowledged
the role of the latter in social and political affairs:
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It was not the least of Aquinas’ contributions that, in his synthesis of Aristotelian phi-
losophy and Catholic faith in a universal divine law, he rejected the idea that civil gov-
ernment was necessarily tainted with original sin and argued for the existence of a
hierarchy of law derived ultimately from God, and in which human or positive law had
a rightful though lowly place and was worthy for its own sake.*

Human law derived ultimately from God’s law. Since it was perceived as obvious that
God’s law constituted the ultimate and absolute criterion of good and evil, right and
wrong, human law, in general, was such that it was beyond criticism. The conformist
and conservative uses to which this doctrine could be put are clear, as is the foun-
dation for the notion of morality, being derived from religious principles of right
and wrong, as an all-embracing, universally applicable set of values and rules.

But natural-law arguments were by no means always limited to attempted justi-
fications for the social or political status quo. The idea that there existed a body of
values higher than those contained in the practical social arrangements of a society
contained the potentialities for revolutionary arguments, used to justify radical
change in social and political structures, through the notion of universal and
inalienable human rights. Here the argument is, at its simplest, that everyone has,
or should have, certain basic human rights which civil government should respect.
In the event of particular social and political arrangements which do not respect
and guarantee these ‘human rights’, people are justified in struggling against such
regimes in order that their human rights may be recognised.

History has seen many examples and many variants of this basic argument. The
French Revolution, for instance, was influenced to an extent by the arguments of
philosophers who argued for the liberty of the individual, such as Montesquieu and
Rousseau; the United States Constitution, providing and guaranteeing certain
rights and freedoms for every American citizen, is regarded by many as embodying
natural-law principles; and similar rights are embedded in the constitutions of, for
example, Germany and Canada. Following the Second World War, the European
Convention on Human Rights was signed in 1950 by the Council of Europe, with
the intention of promoting the protection of human rights. Most of the
Convention rights are now incorporated into English law by means of the Human
Rights Act 1998.°

Apart from individual states’ constitutional guarantees, innumerable cam-
paigning groups have, nationally and internationally, sought more protection for
human rights (including individuals’ civil rights usually associated with democra-
tic government), and have demonstrated their opposition to groups and political
regimes thought to be guilty of infringements of ‘basic human rights’. Examples
include the mass demonstrations during the 1960s in the United States against
racial discrimination and segregation; the workers’ struggle, through the trade
union ‘Solidarity’ in Poland in the early 1980s, for the rights of the individual

4 Lloyd’s Introduction to Jurisprudence (7th edn. by M. D. A. Freeman, 2001, Sweet and Maxwell), p 105.
5 See chapter 4.
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against an oppressive state; the condemnation and economic sanctions from many
Western countries over the South African policy of apartheid; the energetic efforts
in the 1980s by campaigners against nuclear arms, notably, in England, the
Campaign for Nuclear Disarmament and the active opposition by many thousands
of women to the installation of American nuclear missiles on British soil; the
student-led demonstrations in 1989 against the Chinese government in Beijing’s
Tiananmen Square; and, more recently, the anti-capitalist demonstrations (notably
in Genoa in the summer of 2001) protesting against the increasing domination in
the Western world of the interests of global capitalism, which many view as influ-
encing the policies of elected governments to an unacceptable degree. In all these
and many other campaigns and incidents, it is possible to discern strong natural-
law themes invoking respect for human life and liberty.

On the international stage, there have been, especially since the end of the
Second World War, concerted actions to deal with atrocities committed by indi-
vidual states against certain classes or groups of their citizens, though the aims of
such actions may not necessarily be based on idealistic conceptions of human
rights. On occasion, such actions may be motivated by politics or by pragmatism,
though motivations frequently merge so that political action can be obscured by
idealist rhetoric. After the Second World War, for example, there took place at
Nuremberg the ‘war crimes trials’, where the victorious allied forces took on the
task of trying individuals who had been responsible for the perpetration of various
atrocities, especially against the Jews, under the Nazi regime in Germany, using
charges such as ‘crimes against humanity’. Critics have suggested that, although
these trials may have been perceived as necessary in order to avoid unofficial
reprisals against the perpetrators of the horrors of the Nazi regime, to dress up what
was essentially a political act by the victors as ‘law’ obscures the true nature of that
act by introducing legal form and terminology into a setting where no precedent
for such trials, or for such charges, had previously existed.

Nevertheless, the notion that states — or their political leaders- may be guilty of
‘crimes against humanity’ has persisted, with arguments based on such notions
being used, for example, against the United States over its involvement in South-
East Asia (the Vietnam war) in the 1960s, and against Israel over its treatment —
political and military — of the Palestinian people. And by the end of 2005, two
important trials were in progress at which charges of, or relating to, crimes against
humanity were brought against ex-heads of state. One was the trial before the
International War Crimes Tribunal of Slobodan Milosevic, ex-president of the
former Yugoslavia, facing charges relating to atrocities carried out in Kosovo in
1999, to crimes against humanity committed in Croatia in 1991 and 1992, and to
alleged genocide in Bosnia-Hercegovina between 1992 and 1995.6 The second was

6 Milosevic died in prison in March 2006, before the conclusion of his trial. In August 2001 the
International War Crimes Tribunal in the Hague convicted Bosnian Serb General Radislav Krstic
to 46 years in prison for the crime of genocide. Krstic had overseen the massacre of over 7,000
Muslim men and boys at Srebrenica in 1995.
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the trial of Saddam Hussein, ex-President of Iraq, before an Iraqi court, on charges
of ordering the killing of Iraqi citizens.

The importance of bringing the formalities of legal procedure, and of the central
legal value of the ‘rule of law’ has recently been emphasised through the establish-
ment, in July 2002, of the new International Criminal Court, based at The Hague
in the Netherlands. The ICC had been proposed in 1998 at an international con-
ference in Rome, and the ‘Rome Statute’, which set out the proposal in detail, spec-
ified that the Court would come into existence once 60 states had ratified the
Statute. This level of ratification was achieved in April 2002, although a number of
major countries had at that time either failed to sign up to the original treaty
(including China, India and Pakistan) or failed to ratify despite being a signatory
(including Israel and Russia). The position of the United States is that, although
it signed the 1998 treaty during the Clinton administration, the George W. Bush
administration is wholly opposed to the Court, partly on the ground that an
international court would undermine America’s own sovereignty over judicial
matters potentially affecting its subjects, and partly on the basis of apprehension
that US soldiers might potentially be brought before the court as a result of US
military action.”

The jurisdiction of the ICC, according to the Rome Statute, is ‘limited to the
most serious crimes of concern to the international community as a whole’ and in
particular is concerned with genocide, crimes against humanity, war crimes, and
the crime of aggression (Article 5). Each of these crimes is explained in detail in
Articles 6-8, and it is made clear that the criminal activities in question will be
unlawful acts affecting either a national, ethnic, racial or religious group (in the
case of genocide) or acts committed as part of a widespread or systematic
attack directed against any civilian population (crimes against humanity). The
International Criminal Court complements, but does not replace, the national legal
systems of signatory states, and will hear cases only when individual states cannot
or are unwilling to prosecute through national court systems.

It is too early to evaluate the work of the International Criminal Court, though
it is certainly true to say that its reception by and integration within the interna-
tional legal community would be made easier if major states who have so far failed
to ratify the Rome Statute did so. The United States, in particular, is undoubtedly
the leading nation in the condemnation through political rhetoric and through
military action of all forms of terrorist activity and abuse of human rights, and yet
refuses to support an international legal development which has, in effect, the very
same objectives. And given current world conditions in which oppression and ter-
rorism occur all too frequently, it is perhaps easy to appreciate that notions of
‘freedom’, ‘legality’ and ‘justice’ may continue to be merged with, or even possibly
used as a mask for, political or even military action.

7 Article 28 of the Rome Statute specifically provides that a military commander may be liable in
certain defined circumstances in respect of criminal actions committed by forces under his or her
effective control.
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Whatever the political uses to which natural-law doctrines may still be put,
however, the combination of law and morality within those doctrines is an invari-
able feature. The ‘higher truth’ or ‘ideal’ is presented as the highest moral authority
for all human actions: as the ultimate criterion whereby we identify the good and the
evil, and as the yardstick whereby we assess the morality or otherwise of human laws
and human political actions. And, according to the classic formulation of the doc-
trine as propounded by Aquinas, if human law is found not to coincide with the prin-
ciples of the ‘ultimate’ (in Aquinas’s terms, ‘Divine’) law, then it is not to be accorded
the status of ‘law’ at all. Such an analysis of law, which stresses the importance of the
substance of law, and insists on the connection between law and morality, may be
contrasted with some of the theories of law discussed in chapter 1, which concentrate
upon the formal aspects of legal rules, paying much less attention to their content.

In this classical form, natural law is no longer given much credence by legal
philosophers or political theorists, at least in most of the English-speaking world.
The hold which the Church once had over political life has long ceased to grip very
strongly: the age of religious supremacy gave way in the period of the industrial
revolution to an era of scientific rationality, in which the dominant philosophers of
the eighteenth and nineteenth centuries, such as Jeremy Bentham, scorned natural
law for its metaphysical, unprovable principles. In today’s secular, technologically
advanced society where the role of the Church has decreased considerably in the
lives of many people, natural law and its premises appear to many to be strangely
irrelevant and too far distanced from the material and political claims and needs of
the majority of the population. In short, too many criticisms have been levelled at
the classical natural-law position for it to remain unscathed, although the equation
of law with morality, and occasionally with religious notions, is still discernible in
many modern ideas about law. And to be sure, some modern writers have presented
newer variants of natural law, among them Lon Fuller and John Finnis.

Fuller was far less concerned with ‘absolute values’ than with the procedural
aspects to a legal system. Referring to what he termed the ‘inner morality of law’,
Fuller argued that in order to create and maintain a system which can properly be
called a ‘legal systen’, certain procedural requirements should be satisfied. These
are (i) that there should be rules in the first place, as opposed to a series of ad hoc
judgments; (ii) those rules must be made known to all those affected by them; (iii)
rules should not have retrospective effect; (iv) the rules should be understandable
and (v) consistent; and (vi) should not require the impossible of people; (vii) the
rules should not be changed so frequently that people cannot orient their actions
by them; and (viii) the rules as announced should coincide with the actual admin-
istration of those rules.

Fuller claims that ‘a total failure in any one of these eight directions does not
simply result in a bad system of law; it results in something that is not properly
called a legal system at all’. The ‘natural law’ element in Fuller’s writings tends to

8 L. L. Fuller, The Morality of Law (1964, Yale University Press). 9 Ibid., p 39.
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be reflected in this concern with legality, or due process, rather than in a concern
with the substance, or content, of laws; this ‘internal morality’ of law — a set of cri-
teria whereby a legal order may be evaluated — constitutes a series of guidelines, or
ideals, to which a legal system should aspire.

This modern variant of natural law has met with various criticisms. Why, it has
been asked, should a legal system that adopts Fuller’s eight procedural require-
ments necessarily be a ‘good’ legal system? As Lloyd has said, ‘the Nazi legal
system was faithful, with one possible exception,'® to Fuller’s standards, yet it was
able to promulgate laws contrary to the most fundamental principles of human-
itarian morality’.!! Finnis has countered this objection with the observation that
a tyrannous regime is usually founded upon either the rulers’ self-interest or a
fanatical pursuit of some ideological goal which they consider good for the com-
munity; either way, tyranny is inconsistent with the values of reciprocity, fairness
and respect for persons which Fuller’s criteria rest upon. Moreover, ‘Adherence
to the Rule of Law . .. is always liable to reduce the efficiency for evil of an
evil-government, since it systematically restricts the government’s freedom of
manoeuvre.’!?

Finnis himself develops'® a theory of natural law which rests upon the idea of a
set of basic principles of human existence which are good in themselves: that is to
say, they are not ‘good’ because they are thought ‘morally good’. Rather, they are
‘good’ because they constitute the ‘basic values” of all human existence which in
turn underlie both human activity and, indeed, subsequent moral judgments. In
other words, these ‘basic values’ are ‘obvious’ and ‘even unquestionable’.!* The
point about these values is, argues Finnis, that no one can deny them: every social
group accepts and adopts them.

What, then, are these ‘basic values’? Finnis argues that there are seven;!® life,
knowledge, play, aesthetic experience, sociability, practical reasonableness and
‘religion’ (‘questions of the origins of cosmic order and of human freedom and
reason’'®). They relate to the concept of law and legal systems in so far as human
beings live in social groups, and only in this context can these basic goods be
pursued; a legal system is required to achieve these ends, and so law should strive
to maximise the achievement, or satisfaction, of these basic goods for the benefit of
the community.

Now, it must be admitted that at the end of the day Finnis’ conclusions may seem
rather vague: it may be thought that his list of seven basic goods is highly subjec-
tive, in that other thinkers might offer a longer, a shorter or a quite different list;
and as Lloyd says, ‘as with much natural law theorising, we are left . . . not with a

10 This exception being that of requirement 2. 11 Lloyd, op. cit., p 127.

12 J. Finnis, Natural Law and Natural Rights (1980, Oxford University Press), p 274. 13 Ibid.

14 Ibid., p 59.

15 To the objection, ‘why not more? Or less?’, Finnis asserts that ‘other objectives and forms of good
will be found, on analysis, to be ways or combinations of ways of pursuing (not always sensibly)
and realising (not always successfully) one of the seven basic forms of good, or some combina-
tion of them’ (p 90). 16 Ibid., p 89.
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blueprint for legal and political action, . . . but with hints, no more, of how to better
ourselves and the communities within which we live’.!”

Although natural-law theories are open to the criticisms of vagueness and
inconclusiveness, there is no doubt that many still insist on a connection between
law and morality. In particular, many judges still hold that the foundations on
which law (especially criminal law) is based are those of religious morality. To take
one example, Lord Devlin has written: [I feel] that a complete separation of crime
from sin . . . would not be good for the moral law and might be disastrous for the
criminal.’!8

Lord Devlin argued that there are ultimate moral principles and criteria whereby
social behaviour must be judged, though he acknowledged that the principles of
Christianity upon which these principles are based no longer constitute the foun-
dation of moral attitudes in our secular society. Nevertheless, Lord Devlin held that
ultimate standards of right and wrong do exist, and based this notion upon the
necessity for a binding moral code — a ‘public morality’ — which serves to hold a
society together; without such consensual moral beliefs, he said, ‘the society will
disintegrate. For society is not something that is kept together physically; it is held
by the invisible bonds of common thought. If the bonds were too far relaxed the
members would drift apart.’’® This argument is another modern version of
natural-law theory, and as such is vulnerable to the criticisms which have been
mentioned above. The idea of ‘invisible bonds of common thought’ is not suscep-
tible to any empirical or rational analysis of morality and law: which bonds of
thought? How ‘common’ must they be? Exactly how would this ‘drifting apart’ take
place? Some other implications of Lord Devlin’s attitude (which is not uncommon
among members of the judiciary) are discussed in chapter 14, but at this point we
must ask some important questions about law, society and morality which are
raised by natural-law philosophy in general, and by the views of writers such as
Lord Devlin in particular.

The social definition of law and morality

To begin with, both ‘classical’ natural-law ideas, based upon religious doctrine, and
modern variants (such as those of Finnis or Devlin) based upon more ‘secularised’
criteria, suffer from the fact that it is not possible to demonstrate empirically and
scientifically the existence of such values. More than this, there is little agreement
among natural-law scholars about the precise content of any absolute moral code. It
was argued in chapter 1 that, contrary to the premises of natural-law philosophy,
societies, especially modern industrialised societies, show far more divergence than
convergence where moral values are concerned. To take the example of the contro-
versy surrounding abortion: the attitudes towards this subject range from the strong

17 Lloyd’s Introduction to Jurisprudence, op. cit., p 138.
18 Lord Devlin, The Enforcement of Morals (1959, Oxford University Press), p 4. 19 Ibid,, p 10.
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anti-abortion stance based on the view that all taking of life is wrong, through the
‘medical stance’, whose adherents argue that abortion is justified if the medical con-
dition of the mother or the foetus warrants it, to the view taken by many feminists
that abortion should be available ‘on demand’ — a view based on the idea of ‘a
woman’s right to choose’. Can any of these be shown to be the ‘right’ view?

The Abortion Act 1967 provides that abortion may be lawful if it is certified by
two medical practitioners that to continue the pregnancy would involve risk to the
life of, or injury to, the pregnant woman or her existing children, and that that risk
is greater than if the pregnancy were terminated; or that there is a substantial risk
that if the child were born it would suffer serious physical or mental handicap. In
considering the matter, it is permissible for the doctors to take into account the
pregnant woman’s ‘actual or reasonably foreseeable environment’ (the ‘social
clause’). It should be noted that this Act does not affect the provisions of the Infant
Life (Preservation) Act 1929, which makes it a criminal offence to terminate a preg-
nancy when the child is ‘capable of being born alive’ (s1(1)) — normally after 28
weeks or more of the pregnancy. In fact it has been held that abortions carried out
before that time may be unlawful.?

Over the years, a number of attempts have been made by means of Private
Members’ Bills to amend the Act and to restrict the availability of abortions. So far
these bills have not been successful. The most recent was a bill introduced in 1988
which sought to limit the period within which abortions could lawfully be carried
out to 18 weeks. Opponents of this bill argued that this would mean that babies
might be born with handicaps which could not be detected until after 18 weeks of
pregnancy, and that the time-limit in the 1967 Act enabled pregnancies involving
serious deficiencies or handicaps to be aborted. Supporters of the bill argued that
the reduced time-limit would result in fewer abortions which they felt had been too
easily available under the 1967 Act.

The current statutory provision in this controversial area is s37 of the Human
Fertilisation and Embryology Act 1990, which provides, among other things, that
a pregnancy which has not gone beyond 24 weeks may be terminated if its contin-
uance would involve risk, greater than if the pregnancy were terminated, of injury
to the physical or mental health of the pregnant woman or any existing children of
her family, but no time-limits are imposed in cases where termination may be nec-
essary to prevent ‘grave permanent injury to the physical or mental health’ of the
pregnant woman, or risk to her life, or ‘if there is a substantial risk that if the child
were born it would suffer from such physical or mental abnormalities as to be seri-
ously handicapped’. Department of Health figures reveal that in the first year after
the implementation of these provisions, the number of late (that is, after 24 weeks

20 See Rance v Mid-Downs Health Authority [1991] 1 QB 587. It was held in this case that, had an
abortion been carried out on a 27-week-old foetus, it would have been unlawful, since the judge
was satisfied on the evidence that the baby had been capable of being born alive, in that the child
could breathe and exist independently of its mother, if only for a short time, at that date. See now
5§37 of the Human Fertilisation and Embryology Act 1990.
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or more of pregnancy) abortions rose considerably from around 22 to 60, although
all these cases involved diagnosis of severe abnormalities such as spina bifida,
genetic abnormality and renal and heart conditions.

Despite these legal developments,?! many people still feel that the Abortion Act
1967 should be repealed altogether, and that all abortion should be unlawful;?
others feel that the present law does not go far enough. The point is that none of
these views can be justified by means of any uncontested moral principles. The anti-
abortion lobby may introduce moral arguments based on religion, or the ‘rights of
the unborn’, but the pro-choice lobby may produce equally strongly held argu-
ments based on conceptions of women’s rights, and the importance of recognising
a woman’s personal integrity and independence in treating her own body as she
wishes. The debates over embryo experimentation,” surrogate motherhood and
the sterilisation of the mentally handicapped, raise difficult and sensitive issues of
law, morals, and medical and scientific ethics.

In 1986 the question as to whether contraception advice and facilities should be
available to girls under 16 without parental consent was brought into public debate
by the Gillick case,?* where the plaintiff sought a declaration from the court that
guidance from the Department of Health and Social Security to area health author-
ities, which contained advice as to the provision of advice on contraception to
young people under the age of 16 without parental consent, was unlawful and
wrong in that it undermined parental rights and duties. The House of Lords held
that the guidelines concerned essentially medical matters, and that in such matters
girls under 16 had the legal capacity to consent to medical examination and treat-
ment, including contraceptive treatment, as long as they were sufficiently mature
and intelligent to understand the nature and implications of the proposed treat-
ment. Consent to the medical treatment of people aged between 16 and 18 may be
given by the patients themselves: the Family Law Reform Act 1969 provides that
such young people may give their consent ‘as if they were of full age’.?®

The controversial relationship between law and morality became the centre of
debate once again in 2000, over the impossibly difficult case of the conjoined (or
‘Siamese’) twins — referred to as ‘Jodie’ and ‘Mary’ during the legal proceedings in

2

—_

See, for a recent discussion, E. Lee, “Tensions in the Regulation of Abortion in Britain’ (2003)

Journal of Law and Society vol. 30 no. 4.

22 The Pro-Life Alliance, for example, reiterated its commitment to repeal of the 1967 Act in its
‘Manifesto’ of 2001. In the same document the Alliance condemned, among other things, embryo
experimentation, surrogate parenting and the decision in the Conjoined Twins case discussed
below.

23 See the commentary on the Human Fertilisation and Embryology Act 1990 (Current Law Statutes
Annotated, vol. 4, 1994). This Act created the Human Fertilisation and Embryology Authority,
among whose functions are the monitoring of developments in the field of embryology and the
provision of advice to the Secretary of State on such matters.

24 Gillick v West Norfolk and Wisbech Area Health Authority and Department of Health and Social
Security [1986] AC 112.

25 For a full discussion of the difficulties which may arise in this area, see J. Fortin, Children’s Rights

and the Developing Law (1998, Butterworths), chapter 11.
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order to protect the identity of the babies and their parents.?® The situation, as
described in summary by Ward L] in the Court of Appeal, was as follows:

In a nutshell the problem is this. Jodie and Mary are conjoined twins. They each have
their own brain, heart, lungs and other vital organs and they each have arms and legs.
They are joined at the lower abdomen. Whilst not underplaying the surgical complexi-
ties, they can be successfully separated. But the operation will kill the weaker twin, Mary.
That is because her lungs and heart are too deficient to oxygenate and pump blood
through her body. Had she been born a singleton, she would not have been viable and
resuscitation would have been abandoned. She would have died shortly after her birth.
She is alive only because a common artery enables her sister, who is stronger, to circu-
late life sustaining oxygenated blood for both of them. Separation would require the
clamping and then the severing of that common artery. Within minutes of doing so
Mary will die. Yet if the operation does not take place, both will die within three to six
months, or perhaps a little longer, because Jodie’s heart will eventually fail. The parents
cannot bring themselves to consent to the operation. The twins are equal in their eyes
and they cannot agree to kill one even to save the other. As devout Roman Catholics they
sincerely believe that it is God’s will that their children are afflicted as they are and they
must be left in God’s hands. The doctors are convinced they can carry out the opera-
tion so as to give Jodie a life which will be worthwhile. So the hospital sought a decla-
ration that the operation may be lawfully carried out. [This] was granted on 25 August
2000. The parents applied to us for permission to appeal against [the] order.?’

Many difficult issues arose in this case. Apart from the moral dilemma posed by the
fact that the doctors’ opinion in favour of surgical separation was fundamentally at
odds with the wishes of the parents, there were problematic issues raised by prin-
ciples of both family law and criminal law. It is a basic proposition deriving from
family law, now enshrined in s 1(1) of the Children Act 1989 that ‘the child’s welfare
shall be the court’s paramount consideration’. Although surgical separation might
well be in the best interests of Jodie, the stronger twin, how could the operation
possibly be in the best interests of the weaker twin’s welfare when it would certainly
result in her death?

That Mary’s welfare is paramount is trite observation for family lawyers. Welfare dic-
tates the outcome of the question relating to her upbringing which is before the court.
It means no more and no less than that the court must decide what is best for her, taking
all her interests and needs into account, weighing and then bringing into balance the
advantages against disadvantages, the risks of harm against the hopes of benefit which
flow from the course of action under consideration.?®

Ward L] recognised that as far as Mary’s health interests were concerned, there were
none to be gained by the operation, during which she would inevitably die; and
furthermore, ‘if one looks to the operation as a means of meeting any other needs,

26 Re A (children) (conjoined twins: surgical separation) [2000] 4 All ER 961. For critical discussions
of this case, see esp. the articles in (2001) Medical Law Review, vol. 9 no. 3.
27 1Ibid., at 969. 28 Ibid., at 997.
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social, emotional, psychological or whatever, one again searches in vain. One
cannot blind oneself to the fact that death for Mary is the certain consequence of
the carrying out of this operation.”” Moreover — and here we raise criminal-law
issues to which we return later — it was acknowledged on all sides that any inten-
tional act whereby the death of a human being is caused is undoubtedly unlawful,
and yet this was precisely the scenario under consideration. Morally, the judge felt
compelled to accept that ‘each life has inherent value in itself and the right to life,
being universal, is equal for all of us®. . . T am satisfied that Mary’s life, desperate
as it is, still has its own ineliminable value and dignity.”®! The judge’s conclusion on
this point was, therefore, that:

the question is whether this proposed operation is in Mary’s best interests. It cannot
be. It will bring her life to an end before it has run its natural span. It denies her inher-
ent right to life. There is no countervailing advantage for her at all. It is contrary to her
best interests. Looking at her position in isolation and ignoring, therefore, the benefit
to Jodie, the court should not sanction the operation on her.*

However, it was equally clear that the operation, which would — according to the
medical evidence — give Jodie a good chance of living a reasonably normal life, was
very much in Jodie’s best interests, and obviously Jodie’s welfare was just as ‘para-
mount’ as was that of her weaker twin sister: ‘because it is the right to life of each
child that is in issue, the conflict between the children could not be more acute . . .
Given the conflict of duty, I can see no other way of dealing with it than by choos-
ing the lesser of the two evils and so finding the least detrimental alternative. A
balance has to be struck and I cannot flinch from undertaking that evaluation, hor-
rendously difficult though it is.3

Although the moral right to life of both twins was equal, the balance was
unequal when it came to considering the worthwhileness of the proposed treat-
ment. Taking into account the condition of each child, the advantages and disad-
vantages of the proposed operation for each, the quality of life which each child
enjoyed and might enjoy in the future,

the balance is heavily in Jodie’s favour . . . Mary may have a right to live, but she has
little right to be alive. She is alive because and only because, to put it bluntly, but none
the less accurately, she sucks the lifeblood of Jodie and she sucks the lifeblood out of
Jodie. She will survive only as long as Jodie survives. Jodie will not survive long because
constitutionally she will not be able to cope . . . Into my scales of fairness and justice
between the children goes the fact that nobody but the doctors can help Jodie. Mary is
beyond help.*

But apart from these important considerations of ‘best interests’ and ‘welfare’, there
remained the question — arising from criminal law rules and principles — as to
whether the proposed operation would be lawful. The court considered carefully

29 Ibid., at 998. 30 Ibid., at 1000. 31 Ibid., at 1002. 32 Ibid., at 1004.
33 Ibid., at 1006. 34 Ibid., at 1009.
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the law relating to homicide, and had little difficulty in concluding that, at first
sight, the operation to separate the twins, which would inevitably result in Mary’s
death, would satisfy the requirements for liability in the law relating to intentional
homicide: in other words, the surgeons might be guilty of murdering the weaker
baby.*®> On the other hand, the law of homicide might be equally applicable if the
surgeons were under a duty to save Jodie, and, by not carrying out the operation,
failed to do so.

In confronting this dilemma, Ward L] expressed, in several passages in his
judgment, the view that the surgeons were under a ‘duty to Jodie’ to save her by
means of the operation, though it is not easy to discern from where, in law, this duty
arose. The dilemma — and hence the question as to the lawfulness of the proposed
operation — was resolved by means of recognising a conflict of legal duties: the duty
to respect Mary’s right to life, and the duty to save Jodie. After some consideration
(and rejection) of the proposition that the termination of human life by omitting
to act is distinct from termination of life by some positive action,*® and examina-
tion of the problematic place in criminal law of the doctrine of necessity, together
with the judicial statements in previous cases that necessity could never justify the
taking of one life in order to save another,?” in this unique situation, according to
Ward LJ,

faced as they are with an apparently irreconcilable conflict, the doctors should be in no
different position from that in which the court itself was placed in the performance of
its duty to give paramount consideration to the welfare of each child. The doctors must
be given the same freedom of choice as the court has given itself and the doctors must
make that choice along the same lines as the court has done, giving the sanctity of life
principle its place in the balancing exercise that has to be undertaken . . . For the same
reasons that led to my concluding that consent should be given to operate so the con-
clusion has to be that the carrying out of the operation will be justified as the lesser evil
and no unlawful act would be committed.*

It has been argued that the decision is open to serious criticism on a number of
grounds. To begin with, had the twins not been conjoined, no court would have
contemplated the removal of a healthy organ from one twin, causing the death of
that twin, in order to transplant that organ into, and thus save the life of, the other
twin. Is there a difference — morally and legally — between that situation and the
case of Jodie and Mary? Second, it is difficult to reconcile the judge’s reasoning with
regard to the moral value of the sanctity of life — in which he recognised that each

35 See the judgments of Ward L] and Brooke LJ. For more detailed discussion on some difficult
aspects of this area of criminal law, see chapter 10.

36 Ibid., at 1015. See also Airedale National Health Service Trust v Bland [1993] 1 All ER 821, dis-
cussed in chapter 4.

37 Ibid., at 1013-1014; 1032-1050. See also the leading case of R v Dudley and Stevens (1884) 14 QBD
273, in which sailors, cast adrift in a small boat and facing death, killed and ate a young cabin-
boy, and unsuccessfully pleaded necessity. For an excellent account of the case, its background and
the legal issues discussed at the trial, see A. W. B. Simpson, Cannibalism and the Common Law
(1986, Penguin Books). 38 Ibid., at 1016.
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twin’s right to life was equal — with the conclusion in the case that the operation
would be lawful. The distinction between on the one hand the evaluation of the
twins’ lives, and on the other the evaluation, in terms of each twin’s ‘best interests’,
of the proposed operation, might be considered to be a false distinction: evaluat-
ing the ‘best interests’ with regard to proposed treatment might be thought in fact
to be indistinguishable from an evaluation of their lives.

Third, it is not readily apparent from which legal source the judge derived the
notion of the ‘duty to save Jodie’. In the law of torts (see chapter 9) which governs
civil liability in such cases, there is no legal duty to rescue a person in peril, regard-
less of any moral imperative which may exist; and generally speaking there is no
duty to act positively for the benefit of another. In the case of medical practition-
ers, there is no doubt that doctors, surgeons and others are under a legal duty to
take reasonable care to patients in respect of treatment which is already under-
taken, and this would certainly include the post-natal treatment which both Jodie
and Mary had been receiving in hospital. But it is surely a substantial step to move
from that post-natal treatment to a highly invasive separation operation, especially
one which will have the effect of causing the death of the other twin. Indeed, in a
statement which might be thought difficult to square with the notion of a ‘duty to
save Jodie’, Ward L] suggested that ‘it would . . . have been a perfectly acceptable
response for the hospital to bow to the weight of the parental wish however funda-
mentally the medical team disagreed with it . .. there could not have been the
slightest criticism [of the medical team] for letting nature take its course in accor-
dance with the parents’ wishes’.> Why would this not have been a breach of the
‘legal duty to Jodie’? And if, moreover, the legal basis for that duty is indeed uncer-
tain, what, then, were the legal reasons — regardless of the moral aspects of the case
— why the court could not resolve the dilemma by acknowledging that the parents’
wishes should be respected and allowing nature to take its course?

There can be few recent cases in which the affinities and the tensions between
law and morality have been so dramatically presented. The moral issues surround-
ing the question of the intentional taking of human life, the relationship between
the deliberations of the court and the position taken by the parents, the dilemma
faced by the medical practitioners — all these factors and many more remind us that
the substantive content of a moral code is rarely uncontentious and straightfor-
ward: the decision in the Conjoined Tivins case has been strongly criticised.

But it is worth remembering that moral arguments in areas such as this — as well
as those surrounding issues such as cloning, embryological research, and in-vitro fer-
tilisation — follow inexorably from advances in scientific knowledge and techniques.
Not too many years ago, the limitations of medical knowledge and surgical tech-
niques might well have prevented such a tragic dilemma as the one discussed above
facing the parents or confronting the court: it would seem that the more medical
science progresses, the more controversial the issues of ethics and law become.

39 Ibid., at 987.
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The examples discussed here illustrate graphically the basic point that, despite
what Lord Devlin would like to believe, there is very little consensus in our society
over particular moral issues, or over the extent to which law should be used to
enforce moral principles other than the basic prohibitions on violence which are
clearly necessary for any social group to survive.

The argument which is put forward here is that both law and morality, far from
having their origins in mysterious revelations through religious visionaries or other
mystical sources, are firmly rooted in social conditions and practices. Law and
morality are human constructs, having their foundations in scriptures as written
and interpreted at various times, in traditions or cultural patterns, or in the condi-
tions of social life prevailing at different periods, which are informed and under-
pinned by historically specific economic and political formations. The diversity of
moral values which we observe in discussions of law and morality is therefore to be
seen as a reflection of the diversity of economic and political interests existing in a
society at any given time. In matters in which the state intervenes to prohibit or
control moral behaviour through law, we find, as we shall see, that such interven-
tion is usually the outcome of the workings of an intricate complex of pressure-
groups, political parties and other interested individuals and groups who possess
the power to influence the creation of legal rules.

Rules, both moral and legal, arise as responses to social or political problems and
crises. Even our most basic rules forbidding the taking of human life extend far
back into early history, for such rules are clearly a fundamental prerequisite for the
continued existence of any stable social group. Again, rules and values which
uphold the family unit — whichever form it may take® — are found in most societies
at most periods, because of the importance of ensuring reproduction and survival
of the social group, as well as of the economic importance as a productive and con-
sumer unit which the family has in a social structure.

Another example of the social origin of moral and legal values and rules is the
position in Western societies of the social institution of property. Private property
is so basic to our society that we readily condemn any infringement of our rights —
legal and moral — to acquire, possess and enjoy our personal property. But in a
society where property is held communally, such a value as the ‘sanctity of private
property’ can have little or no meaning.*' In such a social setting, any attempt by
one individual in the group to treat property as his or her own ‘private’ possession
would be regarded as an affront to the entire community. The value we place upon
private property in our own society must therefore have its origins in the social and
economic structure, at various periods in history, whereby the development of an
economy dependent upon the acquisition, accumulation and transfer of property

40 We find considerable variation in the particular structure of the family unit in different societies
at different periods; for example, the Israeli kibbutz, and polygamous forms of marriage giving
rise to extensive and complex family structures.

41 And even in post-revolutionary Soviet Russia, contrary to popular Western beliefs, the
Constitution provided for the private ownership of certain amounts and types of property.
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from one private individual or group to another (that is, trade and commercial
dealing) was taking place.

Thus, the development of the modern law of theft can be seen as a response to
the growing needs of commercial interests, from about the fifteenth century
onwards, which demanded adequate legal protection from unauthorised incur-
sions upon property belonging to others.*> Hay, writing about the criminal code of
the eighteenth century, notes:

As the decades passed, the maturing trade, commerce and industry of England
spawned more laws to protect particular kinds of property. Perhaps the most dramatic
change in the organisational structure of British capital was the growth of promissory
notes on banks as a medium of exchange, and the increase in negotiable paper of all
kinds. This new creation was exposed to fraud in many ways never foreseen by the
ancient criminal law. The result was a rash of capital statutes against forgeries and
frauds of all kinds, laws which multiplied towards the end of the century.*

And Hay notes also how the ‘sanctification’ of property was almost complete by the
eighteenth century, citing Blackstone, a well-known legal writer of that time, who
wrote that ‘there is nothing which so generally strikes the imagination, and engages
the affections of mankind, as the right of property’.**

Property, then, and the moral and legal codes which justify and protect it, must
be seen as developments arising from economic bases; we shall see the connection
between landed property and capitalism in chapter 5. In the above-mentioned
context of the growth of movable and negotiable property in the period of devel-
oping capitalism, the ‘rash of capital statutes’ can be seen as a consequence of the
needs of the propertied classes to protect their wealth against the frauds and other
encroachments of the property-less. The elevation of property and wealth to one
of the highest social and moral values belongs only in a society based on material
gain; it certainly has little place in the more traditional and orthodox sources of our
moral code: ‘It is easier for a camel to go through the eye of a needle, than for a rich
man to enter the kingdom of God’ (Matthew 19:24).

These connections between law, morality and the social and economic structure
are intricate and complex. The ideological function of the socially defined codes of
law and morality is the underpinning of particular social structural processes, rela-
tions and institutions (law, state, capital, the social order and so on) by means of
providing ‘master definitions’ of beliefs and ideas, inculcated through various
socialisation processes (family, school, the mass media) and the legitimised sanc-
tions of the law. Because of the divided and diverse nature of our society, however,
it is inevitable that clashes will occur, at various levels and in various institutions,
between the adherents of differing moral values and views. Returning to the earlier
example of the abortion controversy, we have seen several such clashes between,

42 J. Hall, Theft, Law and Society (1952, Bobbs Merill).
43 D. Hay, ‘Property, Authority and the Criminal Law’ in D. Hay et al., Albion’s Fatal Tree (1977,
Peregrine), p 21. 44 TIbid.
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specifically, those wishing to repeal the existing law and those wishing to extend
that law to permit abortions in more, or even all, cases where the pregnant woman
desires it. It would be easy to catalogue many other such instances. The point,
however, is not simply that such pluralities of moral values exist — this has been
stated already — but rather how we analyse and understand the different and
complex moral stances on these and many more issues; the shifting terrain of alle-
giances and opposition to proposals for change; the ways in which some, and not
other, interest-groups succeed in getting their definitions of morality accepted,
enacted and enforced through the legal process; and the ways in which moral view-
points, state responses through law, and the wider processes and institutions of the
social structure are interrelated.

Morality and the law

‘Social groups create deviance by making the rules whose infraction constitutes
deviance, and by applying those rules to particular people and labelling them as
outsiders.”* This well-known and often-cited statement by Becker highlights the
crux of our concern with law and morality. Given that rules are social constructs,
it is vital to appreciate the social context in which particular rules are created, espe-
cially when we are faced with situations where persons falling foul of such rules are
being processed through official machinery such as the legal system and courts of
law. At the same time, we must keep in mind the reality of moral codes. Moral codes
exist, for whatever reasons, and the object of discussion here is not the denial of this
fact: indeed, some have argued that the creation of deviance as such through the
making of rules fulfils an important social function. As Durkheim wrote, the social
condemnation of the deviant by other members of a community serves to main-
tain and reinforce the values against which the deviant has offended, and so plays
an important part in the maintenance of the social order. Moral and legal codes
mark the boundaries of the acceptable and the unacceptable. But given that con-
flicting moralities may surround a given social activity, we are concerned to
examine by what processes and with what consequences a particular moral attitude
may become embodied in law, to the exclusion of any other competing or clashing
moral stance.

It is instructive to examine such processes in the context of particular legisla-
tive activity, and in England perhaps the best examples of moral reformism
through legal change were the reforms of the 1960s. Thought by many critics to
symbolise the high-water mark of the ‘permissive society’, the 1960s saw a
number of Acts of Parliament whose effect was to relax, in many areas of social
life, the rigidity of what many regarded as an outmoded moral code, much of it
embodied within the law. Let us examine briefly some of the more striking
reforms of that period.

45 H. Becker, Outsiders (1963, Free Press of Glencoe), p 9.
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‘Crimes without victims’

Schur*® used the term ‘crimes without victims’ to refer to certain activities which
were all, at the time of his writing, criminal offences. The examples he discussed
were drug use, homosexuality and abortion. The common characteristics of these
crimes, argued Schur, are that, first, they are activities which involve no harm to
anyone except the participants; second, they occur through the willing participa-
tion of those involved, with the result that, third, there is no ‘victim’ of the crime
to register complaints to the law enforcement agencies, and so (fourth) the law is
very difficult to enforce. Schur argued that given the existence of a social demand
for consensual (as between the participants) activities such as these — a demand,
moreover, which continues to be met, despite prohibition, in the form of back-
street abortions, clandestine drug supply and use, and so on — and in the absence
of any demonstration that prohibition brings greater social benefit than decrimi-
nalisation, such prohibitions as existed should be abolished.

It is possible, of course, to take issue with Schur on a number of points. Is it true
that drug-use and abortion only harm the participants, and no one else? What of
the argument that some may be ‘corrupted’ into using illicit drugs? Or that the
social cost of drug addiction (medical care, rehabilitation programmes) is such as
to affect the community as a whole? What of young people, who may not appreci-
ate the dangers of drug-use? And what difference to Schur’s arguments is made by
the fact that illicit intravenous drug-use carries the serious risk of HIV infection
and potential full-blown AIDS?

And is there really no ‘victim’ of an abortion? What are we to make of the argu-
ment presented by anti-abortion organisations that abortion is equivalent to
murder of the unborn human being? And how much force is there in the point that
laws against ‘victimless crimes’ are difficult to enforce? Some other offences,
notably burglary, involve extreme difficulty in enforcement and apprehension of
offenders: few would argue that burglary should, therefore, cease to be an offence.

We shall return to some of these problems presently. For the moment, however,
let us note that reforming legislation on two of these areas — homosexuality and
abortion — was passed during the 1960s. In 1967, the Sexual Offences Act provided
that homosexual acts between two consenting male adults?’ in private should
no longer be criminal offences (there remains a number of offences concerning

46 E. Schur, Crimes Without Victims (1965, Prentice Hall). For a more extended debate on this issue,
see also E. Schur and H. Bedau, Victimless Crimes (1974, Prentice Hall).

47 ‘Adult’ in this context means ‘person aged 16 or over’ (Sexual Offences (Amendment) Act 2000).
The 1967 Act, which had provided that male homosexual activity was legal only between men
aged 21 or over, was amended by the Criminal Justice and Public Order Act 1994 with the effect
that the age of consent was lowered to 18. There was considerable public and parliamentary debate
over this issue: many — including a number of MPs as well as gay and lesbian activist groups — had
argued strongly for the age of consent to be lowered to 16 (the same age as for heterosexual rela-
tions). The New Labour government which came to power in 1997 supported the reduction in
the age of consent to 16, which was effected in the Act of 2000.
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homosexuality, notably those prohibiting acts done in public, or when more than
two are involved, or acts involving persons under the legal age of consent). In the
same year, the Abortion Act 1967, discussed above, was passed as a Private
Member’s Bill (see chapter 7) introduced by David Steel MP.

It has been suggested that the starting point for the process of moral reformism
during the 1960s was the Report of the Committee on Homosexual Offences and
Prostitution (the Wolfenden Committee) in 1957. This report, and the philosophical/
ideological moral stance running through it, arguably ‘articulate[d] the field of
moral ideology and practice which defines the dominant tendency in the “legisla-
tion of consent”’.*® Two passages from the Wolfenden Report indicate the line of
thought adopted by the Committee. Referring to prostitution and homosexuality,
the report states:

In this field [the function of the criminal law] as we see it, is to preserve public order
and decency, to protect the citizen from what is offensive or injurious, and to provide
sufficient safeguards against exploitation and corruption of others, particularly those
who are specially vulnerable because they are young, weak in body or mind, inexperi-
enced, or in a state of special physical, official or economic dependence. It is not, in our
view, the function of the law to intervene in the private lives of citizens, or to seek to
enforce any particular pattern of behaviour, further than is necessary to carry out the
purposes we have outlined.*

The proper role of the law in preventing the public expression of private morality is
stressed; in relation to prostitution, says the report, the law should confine itself to:

Those activities which offend against public order and decency or expose the ordinary
citizen to what is offensive and injurious; and the simple fact is that prostitutes do parade
themselves more habitually and openly than their prospective customers, and do by their
continual presence affront the sense of decency of the ordinary citizen. In doing so they
create a nuisance which, in our view, the law is entitled to recognise and deal with.>

The Wolfenden recommendations on homosexuality were incorporated, ten years
after the report, in the Sexual Offences Act 1967 noted above. On prostitution, the
report felt that though prostitution itself should not be made a criminal offence,
public manifestations of prostitution (street-walking and brothel-keeping) should
remain criminal offences. Though much of the law relating to prostitution and
related offences is contained in the pre-Wolfenden Sexual Offences Act 1956, the
‘public nuisance’ aspects were embodied in the Street Offences Act 1959, designed
to ‘clean up the streets’ by prohibiting ‘common prostitutes’ from loitering or solic-
iting in a street or public place for the purposes of prostitution.’!

48 S. Hall, ‘Reformism and the Legislation of Consent’ in National Deviancy Conference (ed.),
Permissiveness and Control (1980, Macmillan), p 9.

49 Cmnd 247 (1957, HMSO), para 13. 50 Ibid., para 257.

51 These provisions were extended by the Sexual Offences Act 1985. Another ‘nuisance’ aspect of
prostitution was dealt with by s46 of the Criminal Justice and Police Act 2001 which makes it an
offence to place advertisements for prostitution in or in the vicinity of public telephone boxes.
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The Wolfenden recommendations met with a considerable degree of opposi-
tion, of which the best known is perhaps the argument presented by Lord Devlin,
writing extra-judicially in 1959 about the enforcement of morality through the law.
Criticising the Wolfenden Report, Lord Devlin had this to say:

Societies disintegrate from within more frequently than they are broken up by exter-
nal pressures. There is disintegration when no common morality is observed and
history shows that the loosening of moral bonds is often the first stage of disintegra-
tion, so that society is justified in taking the same steps to preserve its moral code as it
does to preserve its government . . . the suppression of vice is as much the law’s busi-
ness as the suppression of subversive activities.”

Devlin’s views were, in turn, responded to by Hart,*® who relied heavily upon the
writings of the nineteenth-century philosopher John Stuart Mill who, in his essay
On Liberty, made his position on such issues perfectly clear: “The only part of the
conduct of anyone, for which he is amenable to society, is that which concerns
others. In the part which merely concerns himself, his independence is, of right,
absolute. Over himself, over his own body and mind, the individual is sover-
eign.”>*

Lord Devlin’s views, although out of step with Parliamentary reforms, might be
thought of as fairly typical of those charged with the administration of the law —
the police, and more especially the judges — who from time to time have found
themselves confronted with behaviour which calls into question the enforcement
of morality through law.>® Such cases continue to appear before the courts from
time to time despite the undoubted changes over the years in social attitudes
towards various forms of sexual expression.

For example, the question as to whether the law should interfere in the private
affairs of adults who consent to certain sexual practices was considered once again
by the House of Lords in 1993 in the extraordinary case of R v Brown and others.>®
Although the facts of the case raise, albeit rather indirectly, issues which go further
than that of sexual practices between consenting adults,”” our discussion will con-
centrate on this aspect of the facts. The six appellants were convicted of a number
of offences under the Offences Against the Person Act 1861. They had belonged to
a group of homosexual men who had willingly participated in the commission of
acts of sado-masochistic violence against each other involving the use of, among
other things, heated wires, map-pins, stinging nettles, nails, sandpaper and safety-
pins. The evidence showed that the various activities had been videotaped by the

52 Devlin, op. cit., pp 13-14.

53 H.L. A. Hart, Law, Liberty and Morality (1962, Oxford University Press).

54 J.S. Mill, On Liberty (Everyman edn., 1962, Fontana), p 135.

55 Shaw v DPP [1962] AC 220; Knuller v DPP[1973] AC435. 56 [1993] 2 All ER 75.

57 One defendant had been charged and convicted of taking, and a second defendant of possessing,
indecent photographs of children — a much more worrying matter than that of the private activ-
ities of consenting adults. These defendants had pleaded guilty to the various charges, and now
appealed against their sentence, not their convictions.
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participants, though not for any profit or gain; that the injuries inflicted were not
permanent; that no medical attention had been sought; and that none of the
‘victims’ had complained to the police. It was clear that this was a group of indi-
viduals who had all consented to a series of bizarre sexual practices, carried out in
private, over a substantial period of time.

The men were charged with the offences of assault occasioning actual bodily
harm contrary to s47 of the Offences Against the Person Act 1861, and unlawful
wounding, contrary to s20 of the same Act. The crux of the matter was whether the
victims’ consent to these activities negatived the charge of assault, given that assault
may be defined as ‘the unlawful touching of another without that other’s consent’.>®
The court discussed several cases where the issue of consent had arisen, including
R v Donovan® in 1934 in which the court stated that:

‘bodily harm’ has its ordinary meaning and includes any hurt or injury calculated to
interfere with the health or comfort of the prosecutor. Such hurt or injury need not be
permanent, but must, no doubt, be more than merely transient and trifling;*

and A-G’s Reference (No 6 of 1980) ! in which the Court of Appeal had stated that
‘it is not in the public interest that people should try to cause or should cause each
other bodily harm for no good reason’.%?

Ultimately, however, the House of Lords recognised, as had Lord Lane in the
Court of Appeal, that:

[T]he question whether the defence of consent should be extended to the consequences
of sado-masochistic encounters can only be decided by consideration of policy and
public interest.®®

In Lord Templeman’s view,

The violence of sado-masochistic encounters involves the indulgence of cruelty by
sadists and the degradation of victims. Such violence is injurious to the participants
and unpredictably dangerous. I am not prepared to invent a defence of consent for

sado-masochistic encounters which breed and glorify cruelty . . .5

And his Lordship concluded that

[S]ociety is entitled and bound to protect itself against a cult of violence. Pleasure
derived from the infliction of pain is an evil thing. Cruelty is uncivilised. I would . . .
dismiss the appeals of the appellants against conviction.%

The appeals were dismissed, by a majority. In one of the two dissenting judgments
in the case, however, Lord Mustill reviewed the relevance or otherwise of consent
in many other contexts in which varying degrees of harm might be caused by one

58 [1992] 2 All ER 552 at 558. 59 [1934] All ER Rep 207.

60 [1934] All ER Rep 207 at 212 per Swift J. 61 [1981] 2 All ER 1057.

62 [1981] 2 All ER 1057 at 1059 per Lord Lane.

63 [1993] 2 All ER 75 at 82 per Lord Templeman. 64 Ibid., at 83. 65 Ibid., at 84.
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person to another, and concluded that the law recognises that there are a number
of individual ‘special situations’ in which consent is recognised as a valid defence.
After discussing the guidance which might be obtained from the European
Convention on Human Rights, his Lordship argued that this was an area of private
morality, into which the criminal law should not venture:

I do not invite your Lordships’ House to endorse [the appellants’ conduct] as morally
acceptable. Nor do I pronounce in favour of a libertarian doctrine specifically related
to sexual matters. Nor in the least do I suggest that ethical pronouncements are mean-
ingless, that there is no difference between right and wrong, that sadism is praisewor-
thy, or that new opinions on sexual morality are necessarily superior to the old, or
anything else of the same kind. What I do say is that these are questions of private
morality; that the standard by which they fall to be judged are not those of the crimi-
nal law; and that if these standards are to be upheld the individual must enforce them
upon himself according to his own moral standards, or have them enforced against him
by moral pressures exerted by whatever religious or other community to whose ethical
ideals he responds . . . the state should interfere with the rights of an individual to live
his or her life as he or she may choose no more than is necessary to ensure a proper
balance between the special interests of the individual and the general interests of the
individuals who together comprise the populace at large. Thus, whilst acknowledging
that very many people, if asked whether the appellants’ conduct was wrong, would
reply ‘Yes, repulsively wrong’, I would . . . assert that this does not in itself mean that
the prosecution of the appellants under ss 20 and 47 of the Offences Against the Person
Act 1861 is well founded.®

It is questionable whether such a prosecution could take place today, in an era in
which both hetero- and homosexual relationships can be openly sought through
‘dating’ websites on the internet or through the ‘contacts’ columns of any news-
paper or magazine, and gay and lesbian relationships may, by virtue of the Civil
Partnership Act 2004, be recognised in law. As Devlin acknowledged, the ‘limits of
tolerance’ (or rather the boundaries of what comprises socially acceptable behav-
iour) change.

But from the point of view of our discussion as to whether, and in what cir-
cumstances, the law should intervene to control such sexual behaviour, the Brown
case raises interesting questions. Bearing in mind that none of the injuries sus-
tained by the ‘victims’ in R v Brown was serious or of a lasting nature, on what
grounds should the law now not declare the ‘sport’ of boxing to be unlawful, espe-
cially when we take into account the recent cases where death has resulted from
injuries sustained in the boxing ring, and the medical evidence that boxing, even if
it may not usually result in fatal injury, can lead to serious and permanent physical
damage? If consent cannot make lawful a fight in the street, why should it make any
difference to a fight in the boxing-ring, which is, moreover, undertaken with a view
to financial gain? And, as the Law Commission pointed out in its consultation

66 [1993] 2 Al ER 75 at 115-116.
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paper in 1994,% ‘the intentional infliction of serious injury (is) not only something
that is permitted within the rules, but in reality the essence of the sport’.®3

Again, leaving aside any revulsion that the particular activities involved in Brown
might cause us to feel, what implications does the decision have for other, perhaps
less bizarre, consensual acts carried out in private in the course of sexual relation-
ships? Counsel for one of the defendants in the case had asserted that ‘a youth who
gave a girlfriend a love bite would fit exactly’® into the definition of unlawful
assault given by the judge at the original trial of the men, and that ‘love bites caused
longer lasting bruises than the cuts and bruises the men in the group had
received’.”® Presumably such an act would be ‘for no good reason’?”!

And what of the freedom of the individual? Although there are situations, easily
imaginable, where the state, through the law, ought properly to put individual
health or well-being or public safety before the untrammelled freedom of the indi-
vidual, it is arguable that cases such as Brown, involving consensual if distasteful
activity, are at least borderline. Article 8 of the European Convention on Human
Rights’? states that everyone has the right to respect for his private life, and that
there should be no interference with the exercise of this right except where it is nec-
essary in the interests of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health
and morals, or for the protection of the rights of others. Does Brown fall within any
of these exceptional cases, or was this prosecution an unjustifiable breach of
Article 87

Certainly, in Dudgeon v United Kingdom,” in 1981, the European Court of
Human Rights held that the prohibition in Northern Ireland of homosexual acts
between consenting males was a breach of Article 8, in response to which the law
was changed. The court recognised that some degree of regulation of sexual activ-
ity — whether homosexual or heterosexual — through the criminal law was justified,
but denied that any perceived social need to criminalise consensual homosexual
activity in private outweighed the detrimental effects which prohibition had on the
life of the individual. Could similar arguments not be made out in respect of situ-
ations like that in Brown? In 1995, the European Commission of Human Rights
ruled that applications by three of the defendants in the Brown case, that their con-
victions were in breach of the European Convention’s provisions on the right to
privacy, were admissible before that court. The court’s decision, however, delivered
in February 1997, was that the United Kingdom government, through its laws, did

67 The Law Commission, Consultation Paper No 134: Consent and Offences Against the Person
(HMSO, 1994).

68 Para 101.19, p 27. See also M. Gunn and D. Ormerod, ‘The Legality of Boxing’ (1995) 15 Legal
Studies 2; and the judgment of Lord Mustill in R v Brown, op. cit., at 108—109.

69 Reported in the Independent, 5 February 1992. 70 Ibid.

71 To appreciate fully the complex and confused nature of this area of law, see especially the Law
Commission’s Consultation Paper No 134, op. cit., particularly Part 2. 72 See chapter 4.

73 (1981) 4 EHHR 149. See D. J. Harris, M. O’Boyle and C. Warbrick, Law of the European
Convention on Human Rights (2nd edn., 2002, Butterworths).
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have the right to interfere in people’s private lives in order to protect the morals and
the health of the public. The applicants’ claims were therefore unsuccessful.

Finally: who benefits from such prosecutions? Was the prosecution in Brown
justified on grounds of public safety, health or morals? Who was being protected
by means of this prosecution? Surely no one could seriously argue that the public
might be tempted to indulge in gay sado-masochistic activities were the accused in
Brown to go unpunished?

Censorship

Some of the cases considered above lead us to consider a rather different aspect
of the relationship between law and morals. It is one thing for the law to with-
draw from control over various activities done consensually in private; it is quite
another when such activities are brought into the public view by means of the
written word, photographs and films, and theatrical and television productions.
Various organisations (such as Mediawatch UK — successor to the National
Viewers and Listeners’ Association) and individuals have sought support for their
concern about what they feel is an overly ‘permissive’ society. One individual
campaigner initiated the successful prosecution, for the little-used offence of
blasphemous libel, of the editor of the newspaper Gay News in 1978, for the
alleged blasphemous content of a poem published in the paper;’* and was also
responsible for starting proceedings (subsequently dropped) against the play The
Romans in Britain in 1981, again invoking what many thought to be an inappro-
priate offence: that of procuring others (in this case, actors) to commit homo-
sexual acts (though in this case, simulated). The view of such campaigners is that
the existing law relating to obscenity and pornography is too weak, and is in need
of strengthening.

Ranged against such positions, of course, are the arguments of writers, journal-
ists, producers and many others who argue the case for less, not more, censorship
on the grounds of freedom of expression and freedom on the part of citizens to
choose whether to read books or view films or television for themselves. And
another dimension to debates about pornography has come from the feminist
movement, arguing against pornography not on the ground of ‘excess permissive-
ness’, but rather on the ground that pornography exploits, and thereby oppresses,
women depicted within it, and women in general. The feminist criticism
extends beyond the explicit portrayal of sex, and covers, for example, feature films
on general release which show, and in the feminist view glorify, male violence
against women.”®

74 Rv Lemon [1979] 1 All ER 898.

75 See, for example, A. Dworkin, Pornography (1981, Women’s Press); C. McKinnon, Feminism
Unmodified (1987, Harvard University Press) and Only Words (1994, Harper Collins); for articles
containing useful discussions of these writers’ arguments, see the Guardian, 6 December 1993 and
28 May 1994.
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Blasphemous libel, the common law offence which was successfully charged
against Gay News in 1978, reappeared in 1991 in an attempt to convict the writer
Salman Rushdie, author of the book The Satanic Verses, and his publishers, of the
offence. The furore triggered by the publication of this book, which Muslims in
many countries regard as deeply offensive to the religion of Islam, reached its
climax when Iran placed Rushdie under what was literally a sentence of death for
having written and published the book. The author spent some years in hiding, and
diplomatic relations between Britain and Iran remained somewhat difficult.
Against this background, consider R v Chief Metropolitan Stipendiary Magistrate,
ex p Choudhury’® in which the applicant sought summonses against Rushdie and
his publishers accusing them of blasphemous libel. The Queen’s Bench Division of
the High Court, after carefully reviewing the history of this offence, concluded that
the common law offence of blasphemous libel was confined to protecting only the
Christian religion; the court would not extend the law to cover other religions:

The mere fact that the law is anomalous or even unjust does not, in our view, justify
the court in changing it, if it is clear. If the law is uncertain, in interpreting and declar-
ing the law the judges will do so in accordance with justice and to avoid anomaly or dis-
crimination against certain classes of citizens; but taking that course is not open to us,
even though we may think justice demands it, for the law is not, we think, uncertain.””

Furthermore, the court pointed out that, even had it been open to the court to
extend the law, it would not have done so, since, among other problems, the bound-
aries would be too difficult to draw as to what might constitute a religion.”® The
court asserted that such a change in the law was properly a matter for Parliament. It
is difficult not to be sympathetic to the court’s stance in this matter, since religious
affairs may be a matter of much deeply felt sensitivity to many people: but none the
less it may be thought disturbing to note that the review of the history of the offence
of blasphemous libel in the judgment of Watkins L] reveals not only that this offence
fails to protect the religion of the many British people of the Muslim faith, but also,
apparently, any religion other than that of the established Church of England. The
government introduced in the summer of 2005 a Bill which might go some way
towards addressing what may be seen as an anomaly in the law: the Racial and
Religious Hatred Act 2006 creates the offence of incitement to religious hatred,
building on the existing criminal offence of incitement to racial hatred. The Act,
which covers all religious groups, was strongly criticised on the basis that criticism
of a religion or of religious beliefs, whether through humour or through serious
commentary, would be criminalised, though government supporters argued that
the legislation would outlaw incitement to religious hatred, and not criticisms or
mere statements of disapproval of religions or beliefs.

76 [1991] 1 Al ER 306. 77 [1991] 1 AILER 306 at 318.

78 See, for example, the debate as to whether Scientology should be recognised as a religious organ-
isation: see G. Robertson, Freedom, the Individual and the Law (6th edn., 1991, Penguin), pp
383-386.
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Turning to consideration in more detail of the law relating to obscenity and
pornography, we find that the relevant statutes stem from 1959 to 1968. In 1959,
the law relating to obscene publications, until then confusing and unsatisfactory
to libertarians and would-be censors alike,”® was reformed in the Obscene
Publications Act. This Act was amended in 1964 by the Obscene Publications Act.
In 1968, the Theatres Act ended the system whereby any play could be banned by
the Lord Chamberlain, one of whose functions was to censor theatrical produc-
tions prior to their public performance. Theatrical productions, with the curious
exception of strip-tease shows and the like, are now subject to the Obscene
Publications Act 1959. Strip-shows are dealt with, where appropriate, by the
common law offence of conspiracy to corrupt public morals.

The Obscene Publications Act 1959 recognised that there was a difference
between sheer pornographic representation and works of art, literature or learning
which may necessarily contain material which some people do not consider to their
taste. Section 1 of the Act provides that an article is obscene if, taken as a whole, ‘its
effect is to tend to deprave and corrupt persons who are likely, having regard to all
relevant circumstances, to read, see or hear the matter contained or embodied in
it’. It is clear from this section that it is no longer possible for prosecuting counsel
simply to select for the jury those portions of a work which might be deemed
obscene; rather, such passages must be presented in the overall context of the entire
work. Section 4 embodies the distinction referred to above. It provides that no
offence under the Act is committed if ‘it is proved that publication of the article in
question is justified as being for the public good on the grounds that it is in the
interests of science, literature, art or learning, or of other objects of general
concern’, and the section further provides that expert opinion as to the scientific,
literary or other merit of the work is admissible in evidence. It is not, however, per-
missible to introduce expert evidence as to the issue of obscenity — that is for the
‘ordinary men and women’ of the jury to decide for themselves. The Obscene
Publications (Amendment) Act 1964, which was introduced in the attempt to
control what was regarded as a worrying increase in the importation of porno-
graphic literature from other countries, created a new offence of being in posses-
sion of an obscene article for publication for gain — an offence which may be
committed before there is any actual publication of the material.

What the 1959 and 1964 Acts failed to do, however, was to throw any light on
the precise meaning of the word ‘obscene’. They maintained the pre-existing defi-
nition — ‘that which tends to deprave and corrupt’ — without any further help for
judges or juries as to what these words entail.®® It is clear that ‘obscene’ refers to

79 See Robertson, ibid., chapter 5; and G. Robertson, Obscenity (1979, Weidenfeld and Nicolson),
esp. chapter 3.

80 See Robertson, Freedom, the Individual and the Law, op. cit.; and Robertson, Obscenity, op. cit.,
where several examples of judicial attempts to clarify the meaning of the term, with varying
degrees of success, are given. See also relevant chapters on the law of obscenity in standard texts
on criminal law.
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material of a higher degree of unacceptability than does the word ‘indecent’ (a term
used in legal provisions relating, for example, to the sending of obscene orindecent
matter through the post),3! which has been held to mean material ‘which an ordi-
nary decent man or woman would find to be shocking, disgusting or revolting’.32
The law relating to indecency, rather like that relating to street offences, discussed
above, is concerned to prevent the ‘nuisance aspect’ of material which might oth-
erwise come before an unwitting public gaze. The law relating to ‘obscenity’, on the
other hand, would seem to refer to the need to control material of a much more
positively dangerous nature — that which ‘tends to deprave and corrupt’. The
difficulty lies in explaining exactly what it is to be ‘depraved and corrupted’, how
these states identify and manifest themselves, and how to assess the vulnerability of
those who might come into contact with such material.

In practice, much material suspected by the police as being obscene, and kept in
any premises for publication for gain, is dealt with by means of a procedure laid down
in s3 of the 1959 Act, whereby such material may be brought before any magistrate;
if the magistrate decides that the material is obscene, and kept for publication for
gain, then the material must be forfeited: the ‘public good’ defence is available, but
the significance of this procedure is that the defendant is deprived of a jury trial: the
decision as to whether or not the material is obscene is in the hands of magistrates.
Not surprisingly perhaps, many have criticised this procedure for this very reason.

The Home Office Committee on Obscenity and Film Censorship, which
reported in 1979, realistically confronted these and many other problems,
remarking laconically that the law was ‘in a mess’. Their report proposed the abo-
lition of all the existing law in this area, replacing it with a single statute in which
prohibition would depend on the likelihood that the material in question would
harm someone. Such harm would include the fact that children had been exploited
for sexual purposes, or that physical violence appeared to have been perpetrated
and recorded on film or photograph. Pornography would be available only in shops
specialising in such material, where people under 18 would be denied access, and
whose contents were made the subject of a warning notice. To date, no legislative
activity has been directed towards reforming the obscenity laws themselves, though
several recent statutes in this area should be noted. The first is the Indecent Displays
(Control) Act 1981, which originated as a Private Member’s Bill, and which pro-
hibits the display of indecent material in public places. Second, local authorities
may now, by virtue of the Local Government (Miscellaneous Provisions) Act 1982,
require sex shops and cinemas to operate only with a licence from the local author-
ity, and may refuse such a licence. An applicant who has been refused such a licence
may, however, appeal against such a refusal to the magistrates’ court.

Concerning videotapes, the Video Recordings Act 19843 (once again, a measure
which began as a Private Member’s Bill) introduced a system of censorship covering

81 Post Office Act 1953, s11. 82 Knuller v DPP [1973] AC 435 per Lord Reid at 458.
83 Departmental Committee on Obscenity and Film Censorship, Report (1979, Cmnd 7772, HMSO).
84 Now amended by the Criminal Justice and Public Order Act 1994, Pt VII.
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videotapes (and now DVDs). Ostensibly designed to control and curb the supply to
the public of videotaped films portraying explicit sex and violence, the Act requires
all videotaped films and other programmes to be ‘classified’ (that is, censored)
before being supplied to the public in shops or video libraries. Certain types of pro-
gramme are exempted from the Act (works designed to provide information, edu-
cation or instruction, or concerned with sport, religion or music) although even
these exempted materials must be submitted for classification if ‘to any extent’ they
portray any of the prohibited acts or images, which include human sexual activity,
mutilation, torture or acts of force or restraint associated with sexual activity. The
censoring authority has the responsibility of classifying videotapes as suitable (or
not) for home viewing, and if the authority considers the material unsuitable for
viewing, no classification certificate will be granted. In such cases, the video will be
prohibited from supply, or may be limited for supply by licensed sex shops only. Any
person supplying or offering to supply an unclassified videotape to the public (and
not fulfilling the sex-shop condition, if it applies) may be fined up to £10,000. Critics
of this wide-ranging Act argued that the provisions would not only apply to the
‘video nasties’ which the Act ostensibly controls, but also ‘news contained on videos
of war . . . videos of childbirth . . . videos dealing with serious subjects . . . would
similarly be open to censorship . . . [and] even films that have been shown already
in cinemas or on television must be resubmitted for classification and possible cen-
sorship before they may be distributed in video form’.%>

It seems certain that the controversies over obscenity and censorship will con-
tinue, with fears of corruption and decline of moral standards expressed by one
lobby being met with equal and opposite indignation from the other, claiming the
paramount freedom of the individual, both of expression and of choice in what and
what not to read, see or hear. The type of concerns expressed in cases such as the
Gay News case in 1978 and the Romans in Britain case in 1981 found recent expres-
sion in the (unsuccessful) attempt by a religious group to take legal action in the
High Court against the BBC in 2005 over the television broadcast of the musical
play Jerry Springer: The Opera.3¢ Majority views may change dramatically over
time — it would have been unthinkable for such a production to have been broad-
cast during the 1970s, or even, in the 1960s, to have been presented on a theatrical
stage — but this recent attempt at legal action (and indeed the 47,000 complaints
received by the BBC prior to the broadcast)®” remind us once again that we do not
live in a society characterised by consensus on moral values.

As regards the portrayal of violence on television or in films and videotapes,
does exposure to such material in some way lead to violent behaviour on the part
of certain individuals? Extensive research carried out over the years has failed to
establish any such causative link, but the suspicion remains firm in many people’s
minds that such a connection must exist. Clearly, if such a link were to be estab-
lished, the issue could no longer be expressed solely through arguments about

85 (1984) NLJ, 16 March, pp 245-246. 86 The Guardian, 16 June 2005. 87 Ibid.
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individual freedom; clearly, there are aspects of the debate about pornography
which go well beyond the issue of personal freedom. There would seem to be little
doubt, for example, that strenuous efforts should continue to be made to prevent
the availability of child-pornography: recent developments in this area include s 84
of the Criminal Justice and Public Order Act 1994, which extended the existing pro-
hibition on the possession and distribution of such photographic material to
‘pseudo-photographs’ — images created (usually by means of computer graphics)
which appear to be photographs.

As hinted in the last paragraph, the availability of unacceptable material is,
moreover, no longer confined to the printed word, photographs, films, mainstream
television or videotape. New technological developments are causing severe prob-
lems for control organisations such as the police and customs and excise. The devel-
opment of digital images stored on electronic storage media and accessible by
means of a computer, together with the possibility of sending and obtaining porno-
graphic images to and from anywhere in the world by computer through the
Internet, has caused worries about the widespread availability of this technology,
and the inherent difficulty of policing it. The Crown Prosecution Service reported
in 1994 that of the 976 obscenity cases dealt with between 1991 and 1993, only 11
cases concerned computer pornography; in 1992-93, customs and excise seized a
total of 44,767 indecent and obscene materials, of which only 144, or 0.3%, were
computer items.®® However, in a written answer to a parliamentary question in
1998 concerning prosecutions for offences relating to photographic and computer
material comprising child-pornography, the Home Office provided figures indi-
cating that prosecutions for such offences had risen from 90 in 1994 to over 200 in
1996.% And the number of people cautioned or charged for internet-linked child
pornography offences quadrupled between 2001 and 2003, to 2,234 cases.® Clearly,
many more police resources — both nationally and internationally — have been
invested in the fight to track down and prosecute offenders for these offences in par-
ticular; but it remains impossible to ascertain the amount of pornographic mater-
ial being accessed through the Internet — something which, police acknowledge, it
is at present almost impossible to control. Satellite television, too, has brought
similar problems. In 1993 and again in 1995, ‘erotic’ television channels, beamed
via satellite from other European countries, were banned in the United Kingdom,
though, again, existing policing arrangements may not be adequate to prevent
reception of these broadcasts, especially if, as has been reported in the press, the
‘smart cards’ necessary for decoding the broadcast signals become available on the
black market.”!

From time to time, controversy over censorship moves into the realm of politi-
cal censorship. Examples in recent years include the injunctions obtained by the
government in 1987 to prevent the broadcast of a series of television programmes

88 The Guardian, 23 June 1994. 89 Hansard, 15 July 1998.
90 Recorded Crime Statistics, 2003. 91 See the Guardian, 13 March 2002.
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called The Secret Society, and a three-part radio series, My Country: Right or Wrong,
which examined the role of the security services. In 1988, the broadcasting author-
ities were ordered by the Home Secretary not to broadcast anything spoken by
any representative of Sinn Fein, Republican Sinn Fein and the Ulster Defence
Organisation, despite the fact that none of these organisations are illegal bodies. An
action challenging the validity of this directive®® was unsuccessful, the Court of
Appeal being of the opinion that it was not open to the court to intervene in
the Home Secretary’s decision: the court’s view was confirmed in the House of
Lords in 1991.

In 1986, when Spycatcher, the memoirs of an ex-security services official, was
pending publication in Australia, the British government attempted unsuccessfully
to prevent its publication in that country by legal action. That failure, and the
book’s subsequent appearance, did not prevent the government from taking legal
action in other countries to prevent its publication in those countries, nor from
taking steps to persuade the British courts to prevent British newspapers from pub-
lishing extracts from the book. The House of Lords, to the astonishment of many
observers, the sharp criticism of ex-judges such as Lord Scarman and Lord Devlin,
and the distaste of dissenting judges in the case, upheld the government’s attempt
to suppress publication of these extracts on the ground that the importance of state
security outweighed that of the freedom of the press — despite the fact that the book
could readily be imported into Britain and its contents perused by any individual
choosing to track it down.

Although more recently there have been signs that what some critics have
referred to as an almost obsessive concern with state security®® has softened some-
what (with the publication, for example, of the memoirs of Stella Rimington, ex-
head of MI5), it is clear from the David Shayler case that the state’s determination
to prevent the publication of material it considers ‘sensitive’ remains as strong as
ever. Shayler had been a member of MI5 between 1991 and 1996, and had resigned
after becoming disillusioned with what he felt was incompetence within the service.
He disclosed information to a Sunday newspaper about a number of matters relat-
ing to MI5 activity (in particular, that MI5 was incompetent, and that the agency
kept files on Labour ministers including Jack Straw and Peter Mandelson), and in
1997 various articles duly appeared in the press. After a failed attempt by the British
authorities to have Shayler extradited from France where he was living in 1998,
Shayler returned to Britain in 2000, and was arrested and charged with offences
under s1 of the Official Secrets Act 1989 (disclosing information without lawful
authority). In May 2001, in a pre-trial hearing in the High Court, Shayler argued
that there was available to him a defence that the disclosures (which he admitted)
were made in the public interest — specifically, to expose serious illegality by the
security services and to avert threats to life or limb or serious damage to property.

92 R Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696.
93 See N. Whitty, T. Muphy and S. Livingstone, Civil Liberties Law: The Human Rights Act Era (2001,
Butterworths), chapter 7.
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Shayler also argued that if such a defence was ruled out, then this would be incom-
patible with the ‘freedom of expression’ provisions in the Human Rights Act 1998.%
It was held, however, that the Official Secrets Act 1989 itself contained provision,
in effect, as to ‘proper channels’ through which concerns such as those felt by
Shayler could be dealt with, and that there was ample justification for preventing
disclosure to anyone else without lawful authority. The ‘public interest’ defence was
therefore not available to these charges. Furthermore, it was held that the interests
of national security was sufficient to render the 1989 Act compatible with Article
10 of the European Convention on Human Rights (dealing with freedom of expres-
sion and permissible restrictions on such freedom), and hence with the Human
Rights Act 1998.

On appeal, the Court of Appeal considered that, in principle, the defence of
necessity was available for charges under the Official Secrets Act 1989, but only in
situations where the defendant’s act was carried out to avoid an imminent danger
to life or serious injury: even then, however, the defendant’s act must be no more
than was reasonable to prevent the harm. In this case, there were no such circum-
stances, and the defence could not therefore apply. As to the argument about
freedom of expression, the court held that the prohibitions in the Official Secrets
Act 1989 had to be balanced against the fact that the Act was designed to protect
national security; in the circumstances (and taking into account the point made by
the High Court concerning the provision within the Act for ‘proper channel’
reporting), the Court considered that the restriction on freedom of expression was
justified.

In March 2002, it was confirmed by the House of Lords, after considering
Shayler’s appeal to that court, that the relevant sections of the Official Secrets Act
1989 afforded no possibility of a ‘public interest’ defence: this was made clear by the
wording of the sections themselves, and was also clear from the wording of the 1988
White Paper® which preceded the Act. It was clear, in the court’s view, that the Act
indeed restricted freedom of expression, but that these restrictions did not amount
to an absolute ban: the 1989 Act allowed disclosure of information as long as lawful
authority had been obtained for the disclosure, and these provisions were consis-
tent with the requirements of the Article 10 of the European Convention. The
appeal was dismissed.

What David Shayler had done was, in essence, to ‘whistleblow’ the deficiencies,
as he saw them, of MIS5. It is interesting to note that the Public Interest Disclosure
Act 1998 was passed in the attempt to provide legal protection for ‘whistleblowers’—
that is, employees of organisations who become aware of wrongful or untoward
activity on the part of those organisations and who reveal those malpractices in the
attempt to ensure that the organisation is accountable for their actions. It has been
argued that in many reported cases of whistleblowing by employees, the conse-
quences have been largely negative — ostracism by colleagues, veiled threats by the

94 See chapter 4. 95 See chapter 7.
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employer, difficulty in obtaining other employment and problems of physical and
mental health.®® Whatever the intentions of the whistleblower — greater account-
ability and transparency, personal revenge, attempting to impose higher standards
on the employing organisation, or whatever — it appears that when it comes to
alleged incompetence or malpractice by agencies concerned with state security, ‘the
security services can take comfort from the fact that they are immune from whistle-
blowing’.*’

The legislation of morality

Above, we looked at the issues of ‘victimless crimes’ and censorship in the light of
law reforms occurring during one period of ‘reformisny’, the 1960s. During that
period, however, various other reforms in areas pertaining to law and morality were
enacted. Capital punishment was suspended in 1965, and abolished altogether in
1969;%® the law relating to young offenders was changed in 1969 in the attempt,
among other things, to ‘decriminalise’ juvenile court proceedings in such cases and
thus try to reduce what many felt was the harmful stigmatising effect upon a juve-
nile of appearing before a criminal court.”” In 1969, too, the Divorce Reform Act
was passed, which, when implemented in 1971, led to the easier availability of
divorce following marital breakdown. In other related fields, however, despite
attempts by pressure-groups to change the law, proposals for reform on moral
issues failed — examples are proposals to permit euthanasia'® and proposals to relax
the penalties for certain offences connected with cannabis use, the latter being note-
worthy for their embodiment in an official report of a committee chaired by Lady
Wootton.!!

On all these issues, there was considerable public debate during the 1960s.
Regarding capital punishment, the debates generally comprised abolitionist argu-
ments questioning the morality of ‘a life for a life’, and denying the effectiveness of
the death penalty as a deterrent, backing up the latter arguments with evidence and
experiences from other countries. Those wishing to retain the death penalty were
‘disposed to rely more on psychological arguments (based presumably on intro-
spection) as to how a criminal would be likely to react to abolition’.!%? The debates
as to the effectiveness and appropriateness of the juvenile court system, during a
period in which juvenile crime was seen by many as an increasingly serious social

96 J. Gobert and M. Punch, ‘Whistleblowers, the Public Interest, and the Public Interest Disclosure
Act 1998’ (2000) 63 MLR.

97 David Shayler, after the High Court decision (as reported in the Guardian, 17 May 2001).

98 The Murder (Abolition of Death Penalty) Act 1965 was extended indefinitely by parliamentary
resolution in December 1969.

99 Children and Young Persons Act 1969. See also the White Paper which preceded this Act,
Children in Trouble (1968, Cmnd 3601, HMSO), for a full statement of the philosophies under-
lying the Act. 100 See R. Leng, ‘Mercy Killing and the CLRC’ (1982) NLJ, 28 January.

101 Report of the Advisory Committee on Drug Dependence (Wootton Report) (1968, HMSO).
102 B. Wootton, Crime and Penal Policy (1978, Allen and Unwin), p 144.
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problem, drew on a number of crucial matters, including the problem of stigma-
tising juveniles and branding them as ‘criminals’; the question as to whether juve-
niles are best dealt with by punishment or treatment, given that in many cases
young offenders come from similar home backgrounds of deprivation and inade-
quacy as do children who commit no offences, but who are taken into local author-
ity care by reason of neglect, deprivation or parental cruelty; and whether a court
of law having criminal jurisdiction is the best forum for dealing with juvenile
offenders.!® The culmination of a decade of public debate on these matters was the
Children and Young Persons Act 1969.

With regard to marriage and divorce, the factors informing the controversies
over proposed divorce law reform were many and varied. The very nature of the
basic social institution of the family was thought by many to be endangered by
such trends as increasing numbers of illegitimate births and of one-parent fami-
lies, and the growing numbers of women who, especially since 1945, choose to
earn an independent income through paid employment, usually as well as fulfill-
ing the ‘traditional’ woman’s role of wife, housekeeper and mother.!™* More
specifically, reformists based their arguments upon the proposition that the
existing law relating to divorce was out of step with social trends and changed atti-
tudes towards divorce, and that the number of marriages ending in divorce under
the old law did not reflect the actual number of marriages which had broken
down.!%

Such observations and events lead us to ask a number of difficult questions
about reformism, and about the relationship between legislation and morality. To
what extent did the legislative changes in the 1960s reflect general social attitudes
(if such can be measured), as opposed to generating changes in attitude? Were the
reforms the outcome of diffuse social pressures, or were they the result of propos-
als by specific organisations and groups, possessing different degrees of political
influence? To what extent do the mass media, especially the less responsible daily
newspapers but also the reporting practices of the ‘respectable’ press, play a part in
creating public attitudes and generating public reactions towards these issues? Can
it be said that any perceptible shift towards a more rigid moral code constitutes a
reaction against the ‘permissiveness’ of the 1960s and, as claimed by some critics
mentioned above, the consequent ‘decline in standards’ of morality in Britain? How
do we explain the success of some reform campaigns, and the failure of others? On
a somewhat different level, we might ask how appropriate are legal controls in areas
of morality; and is it possible to ‘legislate morality’?

103 See A. Morris, H. Giller et al., Justice for Children (1980, Macmillan); D. Thorpe et al., Out of
Care (1980, Allen and Unwin).

104 For an excellent discussion on these issues, see A. Morris and S. Nott, Working Women and the
Law: Equality and Discrimination in Theory and Practice (1991, Routledge and Kegan Paul); M.
Barrett and M. McIntosh, The Anti-Social Family (1983, Verso).

105 See Law Commission, Reform of the Grounds of Divorce: The Field of Choice (1967, Cmnd 3123,
HMSO); Church of England, Putting Asunder: A Divorce Law for Contemporary Society (1966,
Church of England).
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With regard to the influence of individual campaigning pressure-groups, the
intricate relationship between these and the eventual creation or repeal of legal
rules has been studied in detail by Pym.!% Such groups were actively campaigning
(particularly during the 1950s and 1960s) for changes in the law relating to abor-
tion, divorce, homosexuality, capital punishment and euthanasia, and worked to
acquire public support for their causes together with parliamentary support which
would result in new legislation. Pym found that analysing the intricacies of the
various relationships between the campaigning bodies, parliamentary and other
institutions, and the eventual outcome of the campaigns was extremely complex:
‘Intuitively, we would recognise as a successful group, one which emerges from
nowhere, produces a Bill, persuades everyone to vote for it and generally carries
through the whole campaign. This vision of “Do-it-Yourself democracy” is far from
reality.’!” Pym found that the groups themselves played a relatively minor role in
the production of each bill that came before Parliament on these various issues; the
precise content of each bill was determined far more by behind-the-scenes discus-
sion and compromise between parliamentary draftsmen, political figures (such as
the Lord Chancellor) and official bodies (such as the Church of England and the
Law Reform Commission) than by active and influential participation by the
members of the pressure-groups under examination.

Apart from Pym’s work, there have been many studies of the origins of legisla-
tion in the field of morality, and of the activities of what have been called ‘moral
crusaders’, where the protagonists of legal and moral reform:

typically want those beneath them to achieve a better status. That those beneath them
do not always like the means proposed for their salvation is another matter. But this
fact — that moral crusades are typically dominated by those in the upper levels of the
social structure — means that they add to the power they derive from the legitimacy of

their moral position, the power they derive from their superior position in society.!®

Thus, one study discusses the creation of the laws outlawing alcohol in the United
States (‘Prohibition’) in the 1920s.!% This study of Prohibition illustrates some of
the points raised earlier: that consensus about the ‘wrongness’ of a given activity
often does not exist, and that support for particular causes from influential politi-
cal and legal institutions must often be fought for through publicity campaigns and
intensive lobbying. The acknowledged failure of the American Prohibition laws,
and the fact that a large number of American citizens managed to obtain unlawful
liquor during the Prohibition era, illustrate the former point, whilst the latter
proposition is illustrated by the existence of the different kinds of groups who
argued in favour of Prohibition. We see that it is not always only the centrally com-
mitted members of pressure-groups who campaign for change, for the Prohibition
campaign was supported not only by temperance and religious groups, and others

106 B. Pym, ‘The Making of a Successful Pressure Group’ (1973) British Journal of Sociology 4.
107 Ibid., p 451. 108 Becker, op. cit., p 149.
109 J. Gusfield, Symbolic Crusade (1963, University of Illinois Press).
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concerned with what has been termed the ‘legislation of morality’,''? but also by
industrialists and employers, who favoured the movement in the belief that sober
workers would be more manageable and productive.

The diversity of groups and individuals prepared to campaign for legal change
is shown also by studies which have pointed out that, once some legal regulation
exists in a given area, it can occur that the agencies entrusted with enforcing that
legal regulation can themselves engage in subsequent campaigns as supporters of
furtherlegal intervention. Thus, Becker’s study of the Marijuana Tax Act in 1937 in
the United States reveals how the Bureau of Narcotics was instrumental in extend-
ing its control over drug-use;'!! Paulus’s account of the development of laws con-
trolling the purity of food and drugs''? includes the point that the inspectors and
analysts involved in the enforcement of existing laws constituted substantial oppo-
sition to later attempts by manufacturers to avoid the law; and Gunningham makes
a similar point with regard to the development of anti-pollution legislation!!* —
that once created, the bureaucratic agencies of control comprise in themselves an
interest-group who attempt to increase that control.

Several other aspects of the ‘legislation of morality’ emerge from the consider-
able number of studies of drug-use — one of the ‘victimless crimes’ which, despite
pressure-group and other efforts, has consistently failed to attract relaxation of
legal controls in Britain.!'* One writer has explained that this area is significant
because ‘more than any other form of deviance, the history of drug-use contains
an abundance of material on both questions of legislation and morality, and of the
relationship between them’.!'> Duster traces the history of drug-use and its legal
control in the United States around the turn of the last century. In 1900, most drug-
addicts in the United States were from the middle and upper classes, who had
become addicted to morphine through the use of lawful ‘patent medicines’, many
of which contained this drug. The shift in the pattern of the social status of the
addict came to the fore when the Harrison Act of 1914, prohibiting ‘dangerous
drugs’, opened up the way for the black market, operating from the ‘criminal
underworld’. It tended to be the lower classes who had the most contact, relatively
speaking, with the underworld, and this meant that drug-addiction came rapidly
to carry the same moral stigma as crime, which had certainly not been the case
prior to the legislation when addiction carried little or no moral stigma.
Thenceforward, the equation of drug-addiction with criminality, explicit in the
1914 Act, came to dominate thinking in this field. It is not, therefore, surprising that
by the 1960s, when prohibited non-addictive drugs (notably cannabis) were
becoming increasingly used, in the main by young people, this development easily

110 T. Duster, The Legislation of Morality (1970, Free Press, New York).

111 Becker, op. cit., pp 135-146.

112 1. Paulus, The Search for Pure Food: A Sociology of Legislation in Britain (1974, Martin Robertson).

113 N. Gunningham, Pollution, Social Interest and the Law (1974, Martin Robertson).

114 Some other European countries, and some American states, have, however, relaxed somewhat
the laws concerning possession of small amounts of cannabis. 115 Duster, op. cit., p 6.
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inherited the moral stigma which had, arguably, been at least partly created by the
introduction of legal controls 50 years earlier.

Addressing the British situation regarding the control of drug-use, Young!'¢ has
pointed out that much depends on the standpoint of the observer: from the point
of view of those who believe in a ‘moral consensus’ view of society, the drug-taker
operates outside that moral consensus, and is therefore ‘maladjusted’ and ‘sick’. To
those who consider that ‘one can only judge the normality or deviancy of a partic-
ular item of behaviour relatively against the standards of the particular group you
choose as your moral yard-stick’,''” however, ‘Drugtaking . . . is not necessarily
deviant nor essentially a social problem; it is deviant to groups who condemn it and
a problem to those who wish to eliminate it.’!!8

According to Young, it is the former view which dominates everyday definitions
of the nature of drug-taking, represented by politicians, medical practitioners and,
in particular, the media and the police. It is this clash of values, epitomised in
encounters with the police but generally dominating the attitude towards drug-
users held by many others in society, which enhances the strong moral connotations
of the issue. In other words, it is not simply the condemnation of drug-use because
it is medically harmful; the issue is infused with value-judgments about drug-use
so that the user is seen as socially, or morally, ‘sick’.

Acknowledging the fact that certain aspects of these studies (such as the role of
the official agencies of enforcement) may be applicable generally in any discussion
of the legislation of morality, certain questions remain about the wider social and
political contexts in which state intervention through law takes place. To restate
some of our earlier problems: how do we explain the general shifts in social climate
between periods of liberalism, toleration and reform, and periods of rigid moral
codes and authoritarianism? Does the legal control of morality reflect or generate
changes in attitude within the various communities in society?

Hall, in an interesting analysis of periods of reform,''® points out that during the
two ‘reformist’ periods under discussion (1957-61 and 1965—68) the emergence of
reforms in the law cannot be explained by any party-political commitment, as ‘the
reformist impulse . . . cut across formal party alignments’;'?® neither can they be
explained by the existence of any general social agitation around the relevant issues,
for although there were, as we have seen, a number of active pressure-groups at
work, these groups were not the outcome of any manifestation of popular concern,
and therefore ‘cannot explain why these issues became socially pertinent in the first
place’.?! On the other hand, Hall finds that the influence of religious bodies cannot
be discounted, for religious sentiments, or echoes thereof, can be seen in many of
the campaigns of the periods, and indeed may be discerned in various aspects of
the reformist legislation which emerged. More perplexing, perhaps, is the fact that,
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according to Hall, the period which saw the publication of the Wolfenden
report, discussed above, also saw widespread public ‘moral panic’ about the sup-
posed increasing extent of such ‘problems’ as prostitution and homosexuality,
which, of course, makes subsequent relaxation of legal controls even more difficult
to explain.

Noting that each of the particular areas of reform arose from different causes
and origins, Hall perceives a unifying thread which permeates the major legal
reforms in the field of morality during the period we have been discussing. This
unity, apparently at odds with the more usual ideas of the ‘permissive sixties’, is
constituted by the tendency, in all the legislative reforms affecting prostitution,
homosexuality, abortion, divorce, and others, to strengthen state control whilst at
the same time placing certain aspects of the ‘problem’ outside legal controls. Thus,
prostitution itself remained lawful, being a matter left to ‘private morality’, but at
the same time Wolfenden recommended increases in legal penalties for public
manifestations of prostitution, street-walking and living on the earnings of prosti-
tution. Homosexuality between adults in private was rendered legal, but again,
penalties for soliciting and male importuning were increased. The changed law on
divorce nevertheless ‘did not shift an inch from the orthodox defence of the insti-
tutional basis of marriage and the regulation of sexuality by marriage’.'?> And Hall
maintains that the ‘social clause’ in the Abortion Act 1967 allowed personal crite-
ria to be used in some cases whilst the general tenor of the Act was to tighten up the
availability of abortion by laying down strict medical criteria and placing it in the
hands of the medical profession. Thus, Hall argues,

in each domain there is an increased regulation by the state, a greater intervention in
the field of moral conduct — sometimes making more refined distinctions, and often
taking a more punitive and repressive form than previously existing mechanisms of
regulation and control. At the same time, other areas of conduct are exempted from
legal regulation — and, so to speak, from the gaze of public morality, the yardstick of
respectable, ‘right-thinking’ man — and shifted to a different domain, to be regulated
by a different modality of control: that of freely contracting private individuals. This is
the core of the tendency: increased regulation coupled with selective privatisation

through contract or consent . . .12

What part did the main political parties play in the reformist era? Hall doubts that
Labour was the ‘party of moral reform?’, or that the Conservative Party was neces-
sarily against such reform. Rather, he argues, the period of moral reform was char-
acterised by divisions within each of the two major parties. In the Conservative
Party, the division was between the older, traditional social and political values, and
a newer, more adaptive wing, which, in a period in which inflation and other eco-
nomic forces were threatening the status of the middle classes, recognised the need
for a progressive reformist outlook. Within the Labour Party, the reformist current

122 Ibid.,p16. 123 Ibid., pp 17-18.
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also broke away from the traditional party outlook and, according to Hall, took its
cue from the view that the basic economic problems of post-war capitalism had
been essentially solved: ‘its aim was nothing short of bringing into line and formal-
ising social, moral and ethical trends already set in motion by the reformation of
classical capitalism. And the motive and mechanism of this reformism was to “de-
regulate” moral conduct, to “liberate” it from the compulsions of legal and state reg-
ulation . . .’'?* And, in turn, the presence of countervailing forces within the major
parties facilitated a reaction against moral reformism and ‘permissiveness’ when, by
the 1970s, the economic crises — manifested in rising inflation, problems of indus-
trial relations and other factors, indicated that the economic and moral ‘boom’ of
the 1960s was over. Thus, says Hall, ‘If . . . the emergent state capitalism of the
“boom” period seemed to find a sort of expression in a more fluid and “liberalised”
personal and moral regime, this same capitalism, under conditions of world reces-
sion, seemed to require a return to moral and ideological orthodoxy and author-
ity.’12° Arguably, it is this same ‘moral orthodoxy and authority’ which, on one view,
characterised the Conservative government elected in 1979, which encouraged the
‘traditional’ moral virtues of discipline, work and respect for established institutions
(law and order, the family), and which thus may represent a continuing reaction
against liberalism and moral reformism which marked the 1960s.

Hall’s account, drawing upon the analytical tools of Marxism (the centrality of
economic forces, the changing nature of the social class structure and so on), is of
course only one of a number of possible explanations for the shifts in moral climate
in Britain, frequently accompanied, as we have seen, by changes in the law. But our
discussion of Hall’s study serves to highlight a number of important aspects of the
relationship between law and morality. First, phrases like ‘changes in public
opinion’ can mask the extremely complex and subtle social, economic and politi-
cal forces which, taken together at any historical moment, form the moral and ideo-
logical framework within which legal change may take place. Second, far from
resting upon the kind of absolute and ultimate moral values presented, in particu-
lar, by natural-law philosophy and its variants, it seems that moral values and codes
must be characterised by a dynamism and relativity which reflect the fact that such
codes, and indeed the legal rules embodying them, are subject to different percep-
tions and definitions, and that often it is the possession of effective political power
which finally determines which and whose definition of morality is reflected within
the law. Thus, in conclusion, the complex and dynamic interplay of party politics,
pressure-group activity, religious and philosophical debates, and judicial interpre-
tation of thorny problems of law and morality: all these factors will, in various
ways, affect the legal system, its rules and procedures. We might go further and
assert that, far from being restricted to rules about individual ‘immorality’ of the
kind noted above, there is very little about our legal system which is not coloured
by the moral and ideological overtones and assumptions of powerful social and

124 Ibid., p33. 125 Ibid,, p 38.
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political groups throughout the long period of development of English law. Moral
climates change over time: some observers perceived a significant shift away from
the social and political milieu of reformism in the 1960s, to a much more rigid and
authoritarian atmosphere in the 1980s. Several examples have been discussed above
which suggest that, at the end of the twentieth and the beginning of the twenty-first
century, a degree of liberalism has returned: apart from these instances, we might
observe that in 2001, the British Board of Film Censors passed, for general release,
a film explicitly depicting sexual activity. In 2003, the Home Secretary, through
statutory instrument,'?® re-classified the drug cannabis as a ‘Category C’ drug,'?’
which means that offences connected with cannabis attract lesser sentences, though
it was specifically enacted in s 105 of the Criminal Justice Act 2003 that possession
of cannabis remains an offence for which the police can arrest without warrant.'?
Though these changes do not amount to decriminalisation of the drug — as was
stressed by the Home Secretary!?® — the measure will reduce the number of prose-
cutions for possession of cannabis. It remains true, however, that the Home
Secretary’s essentially political action in ‘re-legislating’ the law relating to drugs
could only be carried out with the active support of the police, Home Office
civil servants, and other organisations with a direct interest in the matter, and in
the belief that such an action would not produce antagonism on the part of the
voting public.!*

At various points in our discussion so far, we have noted the often close con-
nections between law and the economic environment which, according to some
commentators and critics, characterise many legal rules, institutions and proce-
dures. In the next chapter, we turn our attention to these complex and often
difficult questions surrounding law and economic activity.

126 The Misuse of Drugs Act 1971 (Modification) (No. 2) Order 2003

127 Schedule 2 to the Misuse of Drugs Act 1971 classified ‘controlled drugs’ as Category A (the most
addictive or dangerous, including heroin, cocaine, LSD, ecstasy and opium), Category B
(amphetamines and cannabis) and Category C (containing drugs such as steroids and tranquil-
lisers which, though prohibited, were thought least dangerous).

128 The penalties for dealing in prohibited drugs, however, remain high, and the energies devoted
by the police and customs and excise to prevent their importation and sale remain substantial.

129 The intention was to release police time spent dealing with what many police officers saw as
‘trivial” offences relating to cannabis possession, in order that police resources could be concen-
trated on more serious crime.

130 Such a belief appears to have been justified: the Guardian reported, at the end of October 2001,
the results of a survey which revealed that 54% of the sample of the public supported his deci-
sion to relax the law on cannabis. Support rose to 65% among the 25-34 age group in the sample.
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Law and the regulation of
economic activity

Itis a commonplace assertion that the last hundred years have witnessed state inter-
vention, especially in affairs involving economic activity, on a scale greater than at
any other period in history. In chapter 1 we noted some examples of this phenom-
enon and discussed some of its basic aspects. But if we now pursue the matter, and
ask exactly what is meant by the term ‘state intervention’, we find that this expan-
sion of intervention has not come about in a straightforward fashion but has
occurred through complex changes in the structure of society and the economy,
and in the very nature and role of the state itself. As we shall see presently, the
notion of ‘the state’ is itself surrounded by problems of definition, and by contro-
versy both as to the precise nature of the modern state and as to what the most
appropriate role for the state should be in advanced capitalist society. Of course,
state intervention is by no means confined to the economic sphere: the state has
taken on a more active role with respect to many other areas of social life, such as
public administration and the growth of what is usually termed the ‘welfare state’.
We shall discuss these developments presently, but for the moment we examine
some of the main issues concerning state regulation of economic activity —a sphere
of social life which is central to the existence of any social group.

What do we mean by ‘the state’> Many writers and theorists have expounded
theories and critical accounts of the state, and we invariably find that the approach
taken to this difficult topic reflects, or is closely bound up with, their general per-
spectives on and theories of society.!

From the various propositions argued, however, we can identify several persis-
tent issues relating to analyses of the modern state. Does the state act in the inter-
est of the whole population, or does it act principally in the interests of certain
sections of the population? Does the state play an active, directive part in the social
and economic affairs of a society, or does it take a more passive, supportive role, in
particular in relation to economic life? To what extent is the notion of the state
bound up with the monopoly of legitimate recourse to force, and in what circum-
stances should such force be utilised?

1 See A. Heywood, Politics (2nd edn., 2002, Palgrave Macmillan), ch.3; B. Jones, D. Kavanagh,
M. Moran and P. Norton, Politics UK (5th edn., 2004, Longman), and for more detailed discus-
sion see C. Hay, M. Lister and D. Marsh, The State: Theories and Issues (2005, Palgrave Macmillan).
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The traditional legal approach to the analysis of state activity, especially when
that activity takes place by means of the use of law as an instrument of control or
regulation, tends to ignore these basic questions. Most texts on public or constitu-
tional law concentrate on issues such as the nature of the constitution, analyses of
various organs of public administration and government, and descriptions of the
various legal and conventional practices, powers and duties of the different com-
ponents and agencies of the state. Unfortunately, such analyses tend, on the whole,
to adopt a traditional constitutional perspective on the composition of the state,
informing us that the three ‘arms of the state’ are the executive (the government),
the legislature (Parliament) and the judiciary. The constitutional doctrine of the
‘separation of powers’ (see chapter 6) tells us that these three ‘arms of the state’ each
exercise different functions, and are possessed of powers and duties whereby each
‘arm’ effectively serves to ‘check and balance’ the powers of the other two, thus
ensuring that no single state institution accedes to a position of exclusive or arbi-
trary political power. As we shall see later, this notion of the ‘separation of powers’,
at least as applied to modern Britain, is largely fallacious, in that there is consider-
able overlap between the functions of these three institutions. The doctrine of the
‘separation of powers’ is, moreover, bound up with the principle of the ‘rule of law’.
This idea was discussed and defended at length by the influential English constitu-
tional lawyer A V Dicey, towards the end of the nineteenth century,?> who argued
that in Britain we live under a government of laws, and not of the arbitrary whim
of individual rulers. The principle of the ‘rule of law’ requires that every govern-
mental action must be justified by legal authority, and that the operation of gov-
ernment itself is carried out within a framework of legal rules and principles.

We shall discuss these issues in more detail later, but for the moment we can see,
after some reflection, that the composition of what we ordinarily understand as the
state is rather more complex, and its definition rather more elusive, than these con-
ventional constitutional-law propositions would lead us to believe. We would
probably include as part of the category of ‘state agencies’ such institutions as the
police, the judges, the prisons, the apparatus of the political establishment (gov-
ernment, Parliament, the monarchy), the armed forces and perhaps the established
Church. But some would go further and include as part of state ‘apparatuses’ the
media, business and trade, the trade union movement and the various educational
and cultural institutions in our society, operating, to be sure, predominantly
through the dissemination of ‘dominant ideology’ rather than through any overt
coercive measures.’ Others view ‘the state’ not as a series of institutions, nor as an
apparatus, but as a form of activity — in other words, they define the state not in
terms of what it is but rather in terms of what it does.*

2 A. V. Dicey, The Law of the Constitution (first published 1885, 10th edn., 1959, Macmillan).

3 See L. Althusser, ‘Ideology and Ideological State Apparatuses’ in L. Althusser (ed.), Lenin and
Philosophy and Other Essays (1971, New Left Books).

4 For other perspectives on the state, see R. Miliband, The State in Capitalist Society (1973, Quartet
Books); N. Poulantzas, Political Power and Social Classes (1973, New Left Books); R. Quinney,
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Some advocate what might be termed a minimal role for the state: that the state
in any society should carry out certain basic functions to ensure the stability of that
society. Through the state, it is often said, social order and national security are
maintained, as is the system of defence against aggression from foreign powers;
domestic stability is assured through the balancing of interests of competing
groups within society. Though there are problems in analysing even these basic
functions, the difficulties of analysis are compounded when we consider other,
additional functions taken on by the state in the social, political or economic
sphere. Again, it may be generally agreed that one characteristic attribute of the
state is its monopoly of the legitimate use of coercive power, through agencies such
as the police, the courts and the prisons. Whilst recourse to such physical coercion
may be rare, as we have suggested, the fact remains that coercive power by the state
is unhesitatingly used where circumstances are deemed to warrant it. A recent
example is the Prevention of Terrorism Act 2005, which empowers the Home
Secretary to issue a ‘control order’ imposing, without trial, certain restrictive oblig-
ations on any individual if he has (s 2) ‘reasonable grounds for suspecting that the
individual is or has been involved in terrorism-related activity’ and also ‘considers
that it is necessary, for purposes connected with protecting members of the public
from a risk of terrorism’. The Act provides that the issue of such an order must be
with the permission of a court of law, though the court’s function here is simply to
ensure that the Minister’s decisions on the matter are not ‘flawed’ (s 3(12)). The
obligations which a control order may impose include, among other things, restric-
tions on the individual’s business or other activities, restrictions on association or
communication with other people (either specific people or people in general), and
restrictions on movements to, from, or within the United Kingdom.

Not surprisingly, these measures, which potentially deprive affected individuals
of some or most of their freedoms without trial, were fiercely debated both within
and outside Parliament. Clearly, such highly controversial measures did not have
the full support of many within the population at large, though to say this is, of
course, simply to reiterate the point made in chapters 1 and 2: that in a society such
as ours, relatively few social, political or economic activities or attitudes can be
regarded as reflecting any kind of universal social consensus as to their rightness or
otherwise.

For the time being, let us adopt a fairly uncontentious working definition of ‘the
state’. We will proceed on the basis that the state comprises those elements in a
society which, taken together, represent the central source of legal, political, military
and economic power. This definition will hold for all periods in British
history although, as we shall see in exploring more rigorously the relationships
between law, state and economic activity, the precise form, or guise, which the state
adopts will depend upon the historical period under examination. To begin an

Critique of Legal Order, (1974, Little, Brown); J. Holloway and S. Picciotto, State and Capital (1978,
Edward Arnold); and see works cited at footnote 1, above.



Law and the regulation of economic activity

investigation of the legal regulation of economic activity, we will return to a dis-
tinction made earlier between, on the one hand, a passive, supportive role for the
state and, on the other hand, an active, directive role. The argument will be pre-
sented that, over the last century or so, the state in Britain — which could once be
fairly accurately characterised as having a passive role — has moved towards the
adoption of a much more active role.

Our starting-point once again is the period we have already identified as the
great period of increased commercial and industrial activity, and laisser-faire atti-
tudes held by the middle classes towards official regulative activity: the eighteenth
and nineteenth centuries. As we saw in chapter 1, this period can be regarded as the
high-water mark of economic laisser-faire philosophy. The dominant ideas of ‘free
trade’ and freedom of competition in the marketplace carried with them the corol-
lary that the economy was best left to regulate itself, unimpeded by any form of
directive regulation by the state. This is not to say, however, that no regulatory mea-
sures were taken. If the role of the non-interventionist state in this period was to
adopt a non-directive position with regard to the economy, it certainly had a part
to play in supporting that economy. This supportive role can be seen both in the
creation, often through law, of an economic environment conducive to trade and
industry in a capitalist economy, and in the various measures which were taken to
protect the economic interests of the business community. Generally, such mea-
sures were responses to the calls of private business interests, and it has been noted
that, far from being an absolute and unshakeable creed, laisser-faire had its limita-
tions as well as its uses:

Most businessmen . . . feared radical and socialist reformers who wanted to use the
government as a means of achieving greater equality and they welcomed any theory
that concluded that the government should not intervene in the economic process.
Even though they themselves used the government extensively to promote their own
interests (through special tariffs, tax concessions, land grants, and a host of other
special privileges), they relied on laisser-faire arguments when threatened with any
social reform that might erode their status, wealth or income.’

Government policy regarding foreign affairs also supported the growth and
consolidation of the industrial and commercial economy, particularly during the
eighteenth-century period of rapid economic expansion. As Hobsbawm points out:

British policy in the eighteenth century was one of systematic aggressiveness. . . Of the
five great wars of the period, Britain was clearly on the defensive in only one. The result
of this century of intermittent warfare was the greatest triumph ever achieved by any
state: the virtual monopoly among European powers of overseas colonies, and the
virtual monopoly of world-wide naval power. Moreover, war itself — by crippling
Britain’s major competitors in Europe — tended to boost exports . . .6

5 E. K. Hunt and H. J. Sherman, Economics: An Introduction to Traditional and Radical Views (6th
edn., 1990, Harper and Row), p 80.
6 E. Hobsbawm, Industry and Empire (1969, Penguin), pp 47—48.
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Support for free, competitive trading also came from the judiciary, engaged, par-
ticularly during the nineteenth century, in constructing the legal framework within
which business affairs could operate smoothly and predictably. The legal notion of
the contract (see chapter 11) was, and still is, the essence of the relationship between
buyers and sellers of goods and services, and the basic legal rules concerning con-
tract and remedies for breach of contract spring almost wholly from cases decided
by the superior courts during the nineteenth century.

The insistence by nineteenth-century judges on deciding cases and creating legal
contractual rules on the basis of the juristic equivalent of laisser-faire economics —
the notions of freedom and equality of contract — led eventually to legislative inter-
vention during the course of the twentieth century, especially in the area of con-
sumer protection. The common-law rules of contract (that is, rules developed by
the judges — see chapter 7) afforded no special protection to the ordinary consumer:
the maxim caveat emptor — ‘let the buyer beware’ — applied, so that the consumer
was expected to look out for his or her own affairs as a ‘free agent’ in the market-
place, and presumed to operate on an equal footing with traders and substantial
businesses (see chapter 11). The same notions were applied to the contractual rela-
tionships between employers and employees, as noted in chapter 1, and this par-
ticular area is perhaps especially significant as one in which direct state regulation,
in the form, originally, of prohibitions upon workers’ combinations, was regarded
by business interests (though not by groups of workers) as legitimate for the pro-
tection of the best interests of trade and industry. Less obviously, but equally
importantly, the nineteenth century also saw the development of legal rules per-
taining to the form which business enterprises might take, and to the legal protec-
tion which particular types of enterprises enjoyed.

The form of the business enterprise

The most common forms of business enterprise were, and still are, the limited
company and the partnership. Taking the limited company first, if we examine the
history of the company, we see that ventures in the form of joint stock’ companies,
where several members put their individual resources together for the running of
a single enterprise, can be traced back many hundreds of years, though the ‘limited
liability company’ was expanded and consolidated in business practice and the law
during the eighteenth and nineteenth centuries.

The advantages of forming a business into a limited liability company are, first,
that by dividing the business into shares, which are then sold to persons wishing to
purchase a stake in the enterprise, it is possible to secure the release of large
amounts of capital finance from shareholders, which enables the business to
proceed on a more ambitious footing than it could if the available capital were
restricted to, say, that of one man and his immediate associate who together run the
business. Second, the term ‘limited liability’ means that the liability, in law, of
each shareholder to the company’s creditors is limited to the amount which the
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shareholder has agreed to invest in the company, that is, to the value of the shares
held. This provides protection for the shareholder, and also constitutes a clear
incentive for potential shareholders to invest money in the business. The company,
like the contract, is the creation of law and, as Hadden has put it: ‘Company law is
about capitalism. It provides the formal legal structure necessary to the operation
of the capitalist system.”

As can be appreciated, the above advantages make the limited liability company
an attractive form of business enterprise. We shall see in more detail later some of
the ways in which the law regulates the company and its affairs, but we may note at
this point one striking feature of the legal attitude towards the company: once it has
been properly formed, the company is regarded in law as if it were a person. Even
though the company has no ‘real’ physical existence apart from the personnel who
run it and own it (directors and shareholders), it is, in law, a corporate body, an entity
quite separate from these persons, and can therefore be said to be an ‘artificial legal
person’. The company can thus enjoy various rights, and can labour under various
legal duties: it can own and transfer property, it can enter into contracts, it can sue
and be sued in court, and can be prosecuted for criminal offences, though in the last
case the only penalty normally used is the fine, paid from the company’s assets.?

This legal device clearly forms an important component of the regulatory
framework of state support for certain forms of economic activity. By treating the
company as a person, having ownership of corporate assets, the law not only allows
the relatively free use of those assets in the running and expansion of the business,
but also provides significant protection for individual shareholders. The regulatory
framework of company law amounts, in effect, not to the proposition ‘you must
not do this’, but rather to the proposition ‘if you wish to do this and to enjoy the
protection of the law, then this is the way in which you must do it’. The mechanism
of the limited company has had, at times, somewhat startling consequences. In the
case of Lee v Lee’s Air Farming Ltd in 1961,° for example, Mr Lee, who had formed,
and who was the majority shareholder in, Lee’s Air Farming Ltd, was killed in an
air crash whilst working. His wife claimed compensation from the company in
respect of his death, and the court decided in favour of her claim on the basis that
at the time of the accident Mr Lee was working for the company as its employee —
even though in every sense except the legal, Mr Lee and Lee’s Air Farming Ltd were
one and the same physical entity.!°

7 T. Hadden, Company Law and Capitalism (2nd edn., 1977, Weidenfeld and Nicolson), p 3. See
S. Mayson, D. French and C. Ryan, Company Law (22nd edn., 2005, Oxford University Press).

8 Individual directors can, of course, be personally liable for such offences as fraud and some
offences in the area of environmental protection. In such cases, the complete range of sentences
is available upon conviction. It is also worth noting that during the 2005-6 Parliamentary session,
a new Corporate Manslaughter Bill was introduced and discussed widely within and outside
Parliament. If passed, this would create a new offence of corporate manslaughter, providing sanc-
tions if companies and other organisations are found to have been grossly negligent in their senior
management, leading to fatal consequences. 9 [1961] AC 12.

10 The decision follows the earlier case of Salomon v Salomon [1897] AC 22.
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Apart from enjoying legal powers to enter into contracts and so on, the company
also labours under special legal duties. It is obviously reasonable, given that a
company invites others to invest in it, to try to guard against fraud, misuse of
company funds, or misrepresentation as to what the enterprise is worth or what its
business activities are. The law therefore requires, through a series of Companies
Acts (the main one now being the Companies Act 1985, as amended by the
Companies Act 1989) that certain formalities be observed by those intending to
bring the company into being. All companies must register a Memorandum of
Association with the Registrar of Companies, which contains information regard-
ing the company’s intended activities. The ‘objects clause’ of this Memorandum
must state the purposes for which the company has been formed. This represents,
in theory, an important mode of regulation of a company’s activities for, given that
the company is able to enter into legally binding contracts in its own name, those
contracts (or any other activities) must pertain only to the purposes set out in the
objects clause. If the company purports to act in a way inconsistent with these
stated objects, the position prior to 1972 was, again in theory, that the company
could not be bound to fulfil any contractual obligations so made, as they would be
ultra vires, or beyond the powers of the company. The doctrine of ultra viresis found
in other areas of law, but in this context the leading case is Ashbury Railway Carriage
and Iron Co v Riche' in 1875. In this case, the company’s stated objects were the
manufacture and sale of railway plant, machinery and rolling stock; the business of
mechanical engineering; and the purchase and sale of mines, minerals, land, build-
ings, timber, coal, metals and other materials. The company entered into a contract
to finance the construction of a railway in Belgium, and later, when the agreement
was repudiated by the company, the other party sued for breach of contract. The
House of Lords held that the agreement did not fall within the stated objects of the
company, was ultra vires, and that therefore the company could not be held liable
for breach of contract since there was no legally valid contract to be breached.

Such a doctrine restricting the legal rights and duties of the company may seem
hard on the party with whom the company is purporting to do business, as it would
seem unable to recover compensation for such an alleged breach of contractual agree-
ment. To a large extent, however, this result has in practice long been avoided by the
use of very wide objects clauses in Memoranda of Association. Such a wide clause was
approved by the Court of Appeal in Bell Houses Ltd v City Wall Properties Ltd,'* and
the Companies Act 1985, asamended by the Companies Act 1989, provides in s 35 that
the validity of an act of the company shall not be called into question by reason only
of anything in the company’s memorandum. This provides protection for persons
dealing with the company, and to the company itself, even though technically the act
in question may be ultra vires. Further, the 1985 Act also provides that a company’s
objects clause may specify that the company is a ‘general commercial company’, which
effectively means that the company can engage in any (legal) business or trade.

11 (1875) LR7HL653. 12 [1966] 2 All ER 674.
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Connected with this issue is the situation where a person acting as agent'” of an
as yet unformed company enters into contracts with others on behalf of the
unformed company. Legally, until the company has full legal existence, it cannot
make contracts or ratify those made in its name prior to that existence. On this
point, s36C of the Companies Act 1985 gives statutory force to the pre-existing
common-law position, which was that in such a case, the purported agent, and not
the company, is personally liable for any breaches of contracts thus made. The
changed position with respect to the ultra vires rule in the 1985 Act improves the
legal position, both with regard to creditors who might otherwise lose out by a strict
application of the rule and by giving legal effect to the economic reality of business
transactions as opposed to an over-insistence upon legal formality at the expense
of the true business intentions of the directors of the company.

In addition to the ‘objects clause’, the Memorandum of Association must also
contain details of the company’s name (which, if a private company, must end with
the word ‘limited’ and if a public company, must end with the words ‘public limited
company’: the distinction between private and public companies is explained
below), and information as to whether the company’s registered office is in England
and Wales or in Scotland, and as to whether the liability of members is limited by
shares or by guarantee. A company limited by guarantee is one in which the
members guarantee to contribute specific amounts to the company’s assets in the
event of the company being ‘wound up’, that is, terminating its existence as a cor-
porate body by reason of its insolvency or by reason of a desire on the part of its
members that it should cease to operate; this form of organisation is often used by
charitable companies or co-operatives (see below).

The distinction between a public and a private company was first introduced
into the law in 1907. A private company was defined as a one in which there were
at least two,!* but not more than 50, members; in which the transfer of shares was
limited (perhaps in order to keep the control of the company within a family or
some other such exclusive group); and which could not offer its shares to the public.
The position is now governed by the Companies Act 1985, a private company being
defined as one which does not meet the legal requirements of a public company.
The 1985 Act provides that, in order to be a public company, the enterprise must
use the words ‘public limited company’ (or the letters PLC) after its name; it must
comprise at least two members; it must have a minimum share capital of £50,000,
of which at least one-quarter of the nominal value of each share has been received
by the company; it must state in its Memorandum of Association that it is a public

13 In the law of agency, an agent is one who brings about a contract with one person on behalf of
another. Thus if an estate agent sells a house on behalf of the seller A to the purchaser B,
then the contract is between A and B. A is said to be the agent’s principal. Note that the rela-
tionship between the agent and the principal, usually said to be a ‘consensual’ one, may well be
contractual.

14 The effect of the Companies (Single Member Private Limited Companies) Regulations 1992, SI
1992/1699 was to insert into the Companies Act 1985 a provision that a private company may,
after July 1992, be formed by a single person.
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limited company; and finally it must be registered under the provisions of the Act.
Any company which does not meet these requirements is a private company.

Apart from the Memorandum of Association, the company must also lodge with
the Registrar of Companies a document called the Articles of Association. This
contains details of the company’s rules and structure, and also constitutes a con-
tract between the shareholders and the company. The Articles may be individually
drawn up by the company, or the specimen Articles now contained in the
Companies (Tables A-F) Regulations 1985, SI 1985/805 may be adopted. Once the
Memorandum and Articles of Association, along with various other documents
and items of information, have been deposited, and the Registrar of Companies is
satisfied that all the statutory requirements have been met, a Certificate of
Incorporation is issued and the company can begin its activity. It should be noted
that in the case of a public company, a second certificate must be issued, this being
evidence that the statutory requirements as to nominal capital, nominal value of
shares and so on have been complied with (Companies Act 1985, s117). Until this
is issued the directors must not commence trading on behalf of the company;
should they do so, they will incur personal liability.

The main impetus for the most recent companies legislation was the need to
harmonise the relevant companies legislation of the European Community
member states, and the Companies Acts of 1980 and 1981 were in fact implemen-
tations of Community Directives.'” The objectives of these Acts (now consolidated
by the Companies Act 1985) were to ensure uniformity among public companies
in terms of share capital; to deal with certain malpractices among company direc-
tors, such as ‘insider dealing’,'® whereby a director makes use of inside knowledge
of the company to make personal profit or gain; to deal with matters pertaining to
the publication of companies’ accounts and the disclosure and display of the full
name of the company and the address of the registered office on all business docu-
ments and in places where the business is carried on. The 1981 Act also provided
that the name of the company need no longer meet with the approval of the
Registrar of Companies, although new companies must not take the same name as
any existing company, and must not adopt names which are offensive or which
suggest government approval.

Apart from the provisions already noted, the law also contains a host of other
regulatory provisions. Types and transfer of shares, company borrowing, the fre-
quency, composition and procedure of meetings, the procedure and consequences
of winding-up, and the rights and duties of directors: all are within the ambit of
legal regulation. Space does not allow further detailed consideration of all
these rules!” but enough has been said to show how, as long as the various legal

15 See chapter 8. 16 Now dealt with by the Criminal Justice Act 1993.

17 See any standard text on company law, for example, R. Pennington, Company Law (8th edn., 2001,
Butterworths); Mayson, French and Ryan, op. cit. The Company Law Reform Bill, discussed by
Parliament during 2005-6, aims to simplify the legal administrative burden on smaller private com-
panies, and to update and clarify the law relating to most aspects of the regulation of companies.
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formalities are complied with (and so long as no other legal rules are breached), a
company can continue its affairs in its own name in whichever way it pleases.

A business enterprise does not have to be formed into a limited company in order
to engage in group activity in the business world. The major alternative to the
company is the partnership, which is an unincorporated association (that is, it is not
treated in law as a ‘person’) and which is defined by the Partnership Act 1890 as a
relationship between persons ‘carrying on business in common with a view to profit’.
Usually, partnerships come into existence by explicit agreement between the partners
in the firm, and because the firm is not a corporate entity in law, the partners them-
selves act in the furtherance of the business as agents of the other partners. This
means that if one partner enters into a business transaction relating to the firm’s busi-
ness with X, then that transaction (or contract) is regarded as made with all the other
partners; in the event of the firm being in breach of that contract, then all the part-
ners will be equally liable. The only exceptions to this will be in cases where X does
not know that the contract was with a partnership, or where X knows that the partner
who made the contract had no authority to do so. Note that the transaction must
concern the firm’s normal business: if it does not, then only the contracting partner
will be liable unless the other partners agreed to the particular transaction.

Other important differences between partnerships and limited companies
include the fact that, unlike that of shareholders in a company, the liability of the
partners for the firm’s debts is generally unlimited; there is however provision in
the Limited Partnership Act 1907 for partnerships registered under the Act to com-
prise two types of partner: general partners, who are fully liable for debts of the
firm, and limited partners, who contribute a specified amount to the firm and who
are liable only for debts up to that amount. Limited, or ‘sleeping’, partners must
not, however, participate in the running of the firm, otherwise they will become
fully liable for the firm’s debts just like the general partners.

A new form of business organisation was introduced by means of the Limited
Liability Partnerships Act 2000. A limited liability partnership resembles a general
partnership — every member of the partnership is, in law, an agent of the firm —but
if registered with the registrar of companies, the limited liability partnership
becomes a corporate body, and has separate legal personality from that of its
members. In such a case, the Act provides that the general law relating to partner-
ships will not apply, and the members of the limited liability partnership will not
be responsible for the debts of the enterprise. So far, this new form of business has
had a modest impact: by June 2004, there had been between 8,000 — 9,000 regis-
trations with Companies House.!®

Of course, in order to set up in business it is not essential to form the enterprise
into either a limited company or a partnership. It is true that, as can be seen, there
will be certain advantages in many cases in doing so, but it may well be that for

18 Companies House journal Register, issue 59, June 2004. This figure may be compared to almost 2
million limited companies, and just over half a million partnerships, currently registered.
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many enterprises neither form of business is appropriate. Many small businesses,
for instance, operate as sole traders. This simply refers to a business which is run by
a person in his or her private capacity, such as a small corner shop or a building or
plumbing business. No special rules apply to such cases: liability is unlimited, the
enterprise has no corporate status, and there are no special devices for raising
money with which to operate the business.

A final alternative method of forming a business enterprise is to structure the
business as a co-operative, though this form of business is not as widespread in
Britain as in certain other European countries. Some co-operatives, or management
buy-outs, have been formed by groups of employees effectively taking over a non-
viable business for which they had previously worked and running it themselves,
often by modifying or diversifying the business operation. This has frequently
meant, however, that they were also taking over the ailing business’s problems, and
many such co-operatives have failed. The essence of a co-operative is that the man-
agement of the enterprise is in the hands of the workers themselves, who make deci-
sions as to the operation of the business, make appointments to managerial posts,
and control the finances of the business; and, most important, all profits made are
retained within the business, rather than being distributed as dividends to members.
Furthermore, if the co-operative registers under the Industrial and Provident
Societies Act 1965,' the enterprise can enjoy the benefits of corporate status and
limited liability, as long as the basic requirements for a co-operative (especially with
regard to profits and to control of the enterprise) are satisfied.

Given this range of forms of business enterprise, it will be appreciated that it is
very important for any business to adopt the form which will be most appropriate
in the circumstances, and which will provide optimum benefits and flexibility
(especially with regard to the possibilities of expanding the business, raising capital
or protecting individuals’ financial interests) for the personnel involved.

If we now turn to other aspects of the business environment, we can identify a
number of ways in which the state, through law, helps provide a supportive, and in
many ways protective, milieu within which economic activity can be profitably
pursued. To begin with, the law of contract itself (discussed fully in chapter 11) can
be seen as a framework within which businesses can conduct their affairs on a stable
and predictable footing, although there is evidence that, in practice, people in busi-
ness tend to avoid close entanglement with the law and with legal actions, prefer-
ring to settle their disputes in other ways such as arbitration (see chapter 6). And
the law relating to cheques and other negotiable instruments (discussed in chapter
5) provides an important framework for the execution of convenient, flexible and
legally protected business transactions.

Another important aspect of law which has special relevance for economic activ-
ity is that relating to insurance (see chapter 9). Whilst every business venture clearly
involves a degree of risk (for example, as to whether there is a viable market for the

19 As amended by the Co-operatives and Community Benefit Societies Act 2003.



Law and the regulation of economic activity

goods which a company produces, or whether the goods produced are priced in a
way which reflects customer demand), there are some eventualities which can be
anticipated, and their effects offset or mitigated. Suppose that a factory is burned
down, a shop is ransacked by burglars, an employee is injured at work and sues for
compensation, or goods are destroyed or lost in transit by road, air or sea. It is
clearly wise to try to guard against the losses thus incurred by taking out insurance
policies to cover these and similar risks.

The law relating to insurance is governed partly by common law and partly by
statute. An insurance agreement is a contract, and as such is subject to the ordinary
legal rules relating to contracts. In addition, however, it is firmly established at
common law that insurance contracts are contracts uberrimae fidei (‘of the utmost
good faith’), which means that the person wishing to take out the insurance policy
(the proposer) is under a strict legal duty to disclose, truthfully and accurately, all
material facts to the insurance company. Failure to do this will enable the insurer
to avoid all liability under the insurance contract. This rule applies to all insurance
contracts, though what constitutes a ‘material fact’ in any given case will, of course,
depend upon the circumstances: in essence, the insurer will want to know of any
fact which might affect the decision to take on the risk, and invariably will require
answers to questions put to the proposer which the insurer considers significant in
assessing that risk. This information is vital, because of the very nature of an insur-
ance contract, which is basically an agreement whereby the insurer undertakes to
indemnify or compensate the proposer for any loss sustained by the latter which is
covered by the terms of the agreement. Usually, business enterprises insure against
the kind of losses mentioned above. We might also note that car-drivers must insure
against (at the very least) injury to third parties?® and passengers, this being
required by statute,! and prudent householders will normally insure against
damage both to the house itself and to the contents of the house.

It is important to appreciate that the insured person or business will only be
covered for risks specified in the insurance policy, and there will invariably be
certain specified eventualities which are excluded from the cover. For example, a
typical motor insurance policy will exclude any claim arising from accidents whilst
the car is being used for racing or other sporting purposes. In exchange for the
insurance cover, the proposer pays a premium, usually annually, which is payment
for that cover. The amount of the premium will depend upon the nature of the
insurance taken out, and on the extent of the risk being undertaken by the insurer.
For instance, if a racing-driver wishes to insure against injury arising from racing,
then, given the very high risks involved in that activity, the driver must expect
insurance premiums to be extremely high — if, indeed, an insurance company can
be found which is prepared to take on so great a risk.

20 Inan insurance contract, the first two parties are the insurance company and the insured person.
The ‘third party’ is then the person who is not a party to the contract, but to whom insurance
money may be payable in the event of liability on the part of the insured person to that third party
where such liability is insured against. 21 Road Traffic Act 1988, s143(1), as amended.
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The attractiveness of insurance to business enterprises is clear. It is a means of pro-
tection against losses arising from certain kinds of risk, and thus provides a degree
of security for the enterprise. In addition, however, there are certain statutory
requirements relating to insurance in business, notably the requirement contained in
the Employers’ Liability (Compulsory Insurance) Act 1969? that employers take out
insurance to cover themselves against claims by their employees who suffer illness or
injury arising out of the course of their employment. This requirement not only pro-
tects the business enterprise, but also clearly offers protection to the employee who,
in the absence of such insurance, may find that the employer (especially if the busi-
ness is a small one) is unable to meet the compensation claim.

The last-mentioned statute is a good example of the state’s intervention, through
the use of law, in a situation where the common law is held to be inadequate to deal
with a particular matter, or where law-makers take the view that public policy
requires that a particular risk (in this case, to employees) is too important to be left
to the individual concerned (in this case, the employer’s choice as to whether or not
to insure against liability to employees). It is thus one instance of the state, acting
through law, stepping into a situation with a positive direction to the person or group
affected: here, the law does not say ‘do this if you wish, but follow this procedure if
you wish to enjoy the protection of the law’, but rather, simply, ‘you must do this’.

The state has increasingly intervened, often through the use of law, in many areas
affecting economic activity, and has done so, moreover, in ways which can be
described as directing economic behaviour. This intervention can operate on a
number of levels. At one level, the state may impose a duty on employers to insure,
as in the example just noted. At a more general level, the state may involve individ-
ual enterprises in national economic planning, with a view either to combating par-
ticular problems, such as inflation, or to directing the economy towards an
improved ‘state of health’, such as through the encouragement of enhanced levels
of export of goods. In considering such developments, we must now address our-
selves once more to an earlier theme — that of the changing role of the state — and
try to identify those areas of legal regulation which may be said to have a much
more positive and directive thrust than the nineteenth-century pattern of relatively
passive support for economic activity.

The changing functions of state and law

During the last few centuries the modern national state has had an increasing tendency
to become the Leviathan of which Hobbes wrote, not only the repository of physical
and legal restraining power and the protector of the nation against an external enemy,
but also the main directive force in the shaping of the economic and social life of the
nation.”

22 And see Employers’ Liability (Compulsory Insurance) Regulations 1998, SI 1998/2573 and
Employers’ Liability (Compulsory Insurance) (Amendment) Regulations 2004, SI 2004/2882.
23 W. Friedmann, Law in a Changing Society (1972, Penguin), p 321.
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In order to understand something of the changing function of the state with regard
to the regulation of economic activity, we must examine two closely related prob-
lems of analysis. The first concerns the nature of a country’s economy, and the
second concerns the nature and function of the state and its relationship to that
particular economic structure.?*

Capitalism in its ‘purest’ form involves, among other things, an economic struc-
ture which is responsive only to the forces of free competition in the marketplace.
The ideas of free trade and competition, the economic idea of the ‘law of supply
and demand’, the absence of state interference or guidance, and the uncontrolled
accumulation of private property and of profit would characterise an economic
system which we would term a private enterprise economy. Britain in the nineteenth
century and the United States in the twentieth are probably the instances which
come closest to this ‘pure’ model, although in both cases the uncontrolled forces of
the free competitive market have been subject to some state regulation through law.
In the twentieth century in particular, the purity of the private enterprise economy,
though still regarded by many as the ideal economic system in a ‘free world’, was
diluted by the perceived necessity by governments throughout the Western world
to intervene more and more in order to try to offset some of the economically dam-
aging consequences of unbridled freedom of competition.?®

At the other end of the spectrum, there emerged during the twentieth century
national economies based on the ideals of socialism, in which private enterprise is
replaced by public ownership and control, through the state, of the national
economy. By means of the nationalisation of industries, central economic planning
and rigorous regulation of nearly all aspects of economic activity, the state endeav-
ours to maximise economic efficiency in the interests not of private companies and
individuals, but of the whole community. It is this type of economy, whose princi-
ples were so deeply embedded in the political systems and ideologies of the ‘com-
munist bloc’ (or ‘Soviet bloc’) countries of eastern Europe, which collapsed in the
massive political and economic upheavals in those countries during the late 1980s.

In practical terms, most Western countries, including Britain, operate with eco-
nomic systems which fall between these two ‘pure’ types — systems which we usually
call mixed economies. Here, private enterprise operates side by side with some
degree of public ownership and control, and though the precise ‘mix’ will vary from
country to country, the general tendency has been for public utility industries

24 See generally W. Hutton, The State We're In (1996, Vintage).

25 In the United States, often thought of as the epitome of free-market competition, we find, para-
doxically, a far more extensive system of state regulation of business and industry than in the
United Kingdom. This regulation is largely carried out by a myriad of specialist Federal agencies,
the best-known of which is probably the Federal Trade Commission; among the many legislative
provisions regulating the American business world is the ‘anti-trust’ legislation, the equivalent of
European competition law, which is designed to combat, among other things, monopolisation of
sections of business and industry through mergers, take-overs, and restrictive practices which
might well result through the unrestricted freedom of large and powerful business enterprises to
dominate the market, and thus reduce competition, by such means.
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(power, communications and transport), coal and steel to be taken over by public
corporations. This is partly because of the central importance of these industries
to the national economy, and partly because they involve matters of national rather
than local or sectional development and policy. Of course, the divergent economic
philosophies of successive governments within any particular country can mean
that the ‘mix’ of public and private sectors will change over time. In Britain the
Conservative administrations of the 1980s and early 1990s, wedded to ideals of free
private enterprise and hence denationalisation, returned certain industries, at least
partially, to private hands. British Telecommunications, the gas and electricity
industries, the water authorities, British Airways and, most controversially, British
Rail have been subject to legislation bringing about a considerable degree of pri-
vatisation, and the post-1997 New Labour administrations have proposed to
extend privatisation to other industries such as air traffic control, the health service
and the London Underground. In contrast, twentieth-century Labour govern-
ments tended to be more or less committed to programmes of nationalisation and
public ownership and control, although it seems doubtful that in the twenty-first
century New Labour will place re-nationalisation of these industries on its politi-
cal agenda. In making these observations, we are, of course, referring to the rela-
tionship between state and economy, and this brings us to our second problem: the
changing nature and function of the state itself in modern Western society.

As we have seen, there are various perspectives which can be taken on the ‘state’,
especially when we begin to delve more deeply into the issues which our simple
working definition raises. Broadly speaking, however, the most widely held view of
the modern British state is that which we would term ‘pluralist’. There are many
definitions of this term, but the following are offered as principal defining charac-
teristics of the ‘pluralist’ perspective.

First of all, pluralism assumes that the role of the state is supportive, and not
directive, of social and economic affairs. Its functions as regards the economy are
therefore akin to those discussed earlier — the maintenance of a social, political and
economic environment which is conducive to the smooth running of society’s
affairs, the provision of machinery for the resolution of disputes and conflict, and
the provision of protection — legal and otherwise — for legitimate economic inter-
ests. Second, the pluralist view, whilst recognising the existence of diverse and often
conflicting interest-groups in society, holds that despite the differential possession
of political and economic power among such groups, a kind of equilibrium is none
the less maintained through the democratic political process, so that no single
interest-group can dominate politically or economically. Third, the state has, as a
major function, an important part to play as mediator between competing groups,
favouring no particular group but negotiating compromises as solutions to con-
flicts of interest between them. Fourth, this political and economic edifice stands
on a bedrock of value-consensus: the assumption that agreement exists, broadly
speaking, within society as to its political, social and economic institutions
and policies, and also as to the legitimacy of those institutions and policies — a
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legitimacy which in turn springs from the democratic right of all individuals and
groups to involve themselves and have their say in the political processes of society
(see chapter 1).

Standing in direct opposition to the pluralist perspective is the Marxist model
of capitalist society. This view holds that the state acts in the interest of capital (that
is, of powerful economic interests) which it strives to maintain and protect against
the opposing interests of the working class; far from being democratic, the capital-
ist political structure reflects, and is responsive to, the needs and dictates of capital.
In reality, according to Marxism, the ‘democratic’ nature of that political structure
is an ideological construct serving both to obscure the ‘real” social relations of cap-
italist production and to maintain an essentially exploitative economic system.
Marxist views, whilst differing from the pluralist perspective in crucial respects,
may none the less acknowledge a relatively passive, supportive role for the capital-
ist state — indeed, the state in Britain maintained this role during the very period of
which Marx was writing. Such views may be contrasted with those perspectives on
the state which are usually termed corporatist, and which present a radically
different function for the state in this particular respect.

Although there have been many contributions to the analytical literature on the
growth of the corporate state, there would seem to be considerable diversity of
views as to the precise definition and delineation of the term.?® Essentially, corpo-
ratism refers to a mode of participation by the state, and to the proposition that the
state takes on a high degree of centralised, direct control of national economic
affairs. Some writers contrast ‘liberal’ with ‘state’ or ‘authoritarian’ corporatism: the
former arising within liberal-democratic societies, and usually co-existing with the
social and political mores of liberal democracy, whilst the latter tends to be associ-
ated with totalitarian regimes of, say, Hitler’s Germany or the old Soviet Russia.
Liberal corporatism, growing as it does out of systems of mixed economy, thus
‘combines private ownership and State control. It contrasts with capitalism’s private
ownership and private control and with State socialism’s State ownership and State
control.””” The liberal corporatist state, then, reaches into private enterprise in an
active, positive way, involving it in exercises of economic policy and planning
and in the regulation of industrial relations through negotiations between trade
unions and employers, requiring it to conform to state-defined economic guide-
lines, and generally adopting a much more directive role in economic activity at a
number of levels.

In Britain, it is true that at a number of levels, and in a variety of ways, positive
and directive state intervention in economic activity has occurred, and interven-
tionist policies have frequently, though not invariably, been implemented through
law. The last 40 years or so have seen many examples, such as the attempts by the
1970-74 Conservative government to impose curbs on rising wage and price levels

26 See R. M. Martin, ‘Pluralism and the New Corporatism’ (1983) Political Studies.
27 J. T. WinKkler, ‘Law, State and Economy: The Industry Act 1975 in Context’ (1975) British Journal
of Law and Society 103 at 106.
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in the effort to control rising inflation and other economic problems; the creation
in 1975 of the National Enterprise Board, set up to further the development of the
United Kingdom economy; and the control of anti-competitive business activity
through the Competition Acts 1980 and 1998.%

New institutions have been created through statutes, charged with the regula-
tion of various sectors of the economy. The regulation of financial services, through
the Financial Services Act 1986 and the Financial Services and Markets Act 2000 is
a good example. The legislation includes powers to license and monitor financial
organisations and creates new criminal offences (notably carrying on an invest-
ment business without authorisation). The Act of 2000 set up the Financial Services
Authority, covering the regulation of all financial services, and Government
involvement is written into the Act by means of the participation of the Secretary
of State for Trade and Industry. Similarly, regulatory systems are in place regarding
the privatised telecommunications, gas, water and other industries. Although most
commentators acknowledge that modern Britain cannot be described as a corpo-
rate state,? it would seem that one of the essential characteristics of corporatism —
state involvement in the management of industry, commerce and business in
general — remains a feature of government in Britain.

One feature of liberal corporatism, however — the involvement of the trade
unions in the management of the economy — has virtually disappeared, largely, it
cannot be doubted, because of the decline in the influence of trade unions brought
about by a series of statutes passed during the 1980s. Attempts to control the activ-
ities of trade unions, as we have already seen, are by no means new. The long strug-
gle by unions to achieve legal recognition, and the various devices by which the
courts, in particular, tried to curb industrial action, taught the trade union move-
ment long ago to regard the law with some suspicion.

None the less, both Labour and Conservative governments in post-war Britain
perceived trade union activity as potentially and actually disruptive of the smooth
running of the economy, and in their different ways sought to regulate trade union
activity more closely. The Labour government during the 1960s introduced plans
to legislate to control trade unions, though it was the Conservative government
which came to power in 1970 which finally introduced legislation, in the form of
the controversial and short-lived Industrial Relations Act 1971, in response to what
many saw as a continuing crisis in industrial relations manifested by a series of
strikes in a number of industries. This Act dealt with the regulation of various
aspects of union activity, and was highly unpopular with trade unionists and also
with many employers. Critics regarded the Act as a clumsy and inappropriate
means of dealing with situations which often needed a more delicate touch, espe-
cially over collective bargaining between unions and management.

The 1971 Act was repealed in 1974, when Labour was again returned to
power, and there followed a period during which the government tried to base its

28 Asamended in 2004. 29 See, for example, Hutton, op. cit., esp. chapter 4.
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dealings with the trade union movement on a more informal voluntary basis
through, first, the ‘social contract’ and then the ‘social compact’. These were agree-
ments between government and the Trades Union Congress (TUC) which
promised closer involvement for the latter in matters of economic policy, in
exchange for the TUC’s undertaking that matters such as bargaining over wage
increases would be handled in a voluntary though ‘responsible’ way. In addition,
the Labour government undertook in 1974 to investigate ways in which employ-
ees, through their trade unions, might play a more active role in negotiation and
company planning through representation on company boards. This proposal
(which some would regard as a typical corporatist-state development) led to the
establishment of the Committee of Inquiry on Industrial Democracy (the Bullock
Committee) which reported in 1977.% The report contained recommendations
that union representation should be introduced as an extension of collective bar-
gaining, though the government’s White Paper which followed the report fell short
of the full Bullock proposals, and, of course, the Labour government itself was
defeated in the general election of 1979.

The Conservative governments of the 1980s and 1990s, not surprisingly, showed
rather different attitudes to industrial relations, and a series of statutes concerning
trade unions was enacted between 1980 and 1990. These statutes were ostensibly
inspired largely by the government’s conviction that the rights of the individual
worker — whether a member of a trade union or not — needed strengthening, not
in relation to the power of employers, but rather in relation to the collective power
of the trade unions themselves. The Employment Acts of 1980, 1982, 1988 and
1990, and the Trade Union Act 1984, provided, among other things, for the holding
of secret ballots prior to industrial action, the removal of legal protection for
closed-shop agreements and, to a large extent, picketing during industrial action;
‘secondary’ industrial action (that is, the extension of industrial action against one
employer to another employer not primarily involved in the original dispute)*! has
virtually become unlawful, as is industrial action inspired by alleged ‘political’
motivations as opposed to a genuine dispute with an employer. The individual
worker’s right not to join a union without incurring the risk of dismissal — a risk
which is clearly present in the case of a closed-shop agreement — is now protected
in a number of ways, though of course this particular development runs against the
ideological commitment of many trade unionists to the proposition that only by
uniting and acting collectively can parity with management in terms of bargaining
power be achieved; the closed-shop agreement, it may be argued, is a logical con-
sequence of this view.

Taken as a whole, there can be no doubt whatever that this series of statutes
seriously weakened trade unions legal powers and protections, and this systematic
undermining of unions’ previous legal position was accompanied in the 1980s and

30 (1977) Cmnd 6706.
31 Such a dispute lay at the root of, for example, Express Newspapers Ltd v McShane [1980] 2 WLR
89; and Duport Steel and others v Sirs and others [1980] 1 All ER 529.
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1990s by an almost complete refusal to include trade unions in discussions on the
national economy at government level.

By 1993 nine major pieces of legislation had been enacted, all but one under Mrs.
Thatcher’s leadership, which transformed British industrial relations. In 1979 there
were 5 million members of closed shops; by 1993 the closed shop had been outlawed.
Union membership in 1979 stood at 13.3 million; by 1993 it had shrunk to under 9
million, with only 31 per cent of employed workers belonging to a union — the lowest
level since 1946. Close to three-quarters of the workforce were paid under collective
bargaining arrangements in 1979 but by 1993 these applied to well under half of it and
pay was now linked to profits in nearly 50 per cent of all companies.*

Shortly after New Labour was returned to power in 1997, the new government pub-
lished a White Paper, Fairness at Work,?® which made it clear that although there
was no intention to return to the era of widespread industrial action, there was gov-
ernment support for trade union recognition by employers (thus encouraging col-
lective bargaining, but also encouraging employers and unions to work together
harmoniously, rather than each representing oppositional interests, to raise pro-
ductivity) and for enhancing basic standards at work. The legislation which fol-
lowed, the Employment Relations Act 1999 (which contains the current law),
provides for statutory recognition of unions by employers®* if voluntary recogni-
tion agreements fail. In addition, the Act extends remedies for unfair dismissal by
providing that employees may claim unfair dismissal before an Employment (pre-
viously ‘Industrial’)* Tribunal after one year’s employment instead of two. The
maximum amount of compensation payable for successful claims is currently
around £60,000, though the majority of awards are for far smaller sums.

Also in 1998, the government introduced the ‘minimum wage’ (National
Minimum Wage Act 1998). In October 2005, this was, for workers aged 22 or over,
£5.05 per hour, though lower rates apply for those below this age.

Following the general election of 2001, the New Labour administration intro-
duced the Employment Act 2002 which, among other things, increased the
maximum period of maternity leave, and introduced a two-week paid period of
paternity leave, the intention being to make this available to fathers following the
birth of a child (or the placement of a child for adoption). Further changes to the
law relating to trade union rights were introduced in the Employment Relations Act
2004: this Act, among other things, amended the law on trade union recognition
by employers, and made changes to various procedural issues concerning the
management of trade unions.

In a wholly different context, there has been a gradual development of direct reg-
ulation of business enterprises in a number of ways. The general picture of indus-
trial and commercial activity in the private sector in Britain has changed radically

32 Hutton, op. cit., p 92. 33 Cmnd 3968 (1998).
34 As long as certain conditions are satisfied: see the Trade Union and Labour Relations
(Consolidation) Act 1992, Sch Al. 35 Employment Rights (Dispute Resolution) Act 1998.
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over the years. Today, Britain’s major industries revolve not so much around large
numbers of small concerns, as was the pattern in the nineteenth century, but rather
around huge multinational organisations which dominate the economic scene and
exercise considerable economic and even political power.

The growth of near-monopoly trading and certain other practices which
have the effect of restricting freedom of competition is clearly antagonistic to any
economic system based upon free private enterprise. In the United States, anti-
monopoly (‘anti-trust’) legislation was first introduced at the beginning of the
twentieth century, though the first British statutory controls on company takeovers
and mergers were not introduced until 1965. The present system of control in this
area is partly statutory and partly self-regulatory, in that there is some provision in
the Companies Act 1985 and the Insolvency Act 1986 affecting certain aspects of
takeovers, but in the main this area is regulated by the City Code on Takeovers and
Mergers. The Code is produced by the Panel on Takeovers and Mergers, whose chair
and deputy chair are appointed by the Bank of England, and whose membership is
constituted by representatives of City of London financial institutions, including
the Stock Exchange. The Code applies to offers to take over all public companies
and those private companies whose shares are bought and sold publicly, and affects
all those, including directors of companies and professional advisers, seeking to
gain control of companies through takeovers or mergers. The Code seeks to provide
for fair dealing in the area of takeovers and mergers, and for the provision of full
information for shareholders of companies affected. Breaches of the Code are dealt
with by the Panel by means of a hearing, followed, if appropriate, by sanctions,
which may include public censure or reporting the offender’s behaviour to another
institution, such as the Stock Exchange, for additional action to be taken against the
person offending against the Code. It is possible to appeal against a Panel decision
to the Appeal Committee of the Panel, and decisions of the Panel are subject to the
process of judicial review (see chapter 12). This self-regulatory system seems to
work effectively, and the United Kingdom system was adopted as the model for har-
monisation of European law on takeover bids in the proposed 13th Company Law
Directive proposed by the European Commission, which although initially rejected
by the European Parliament in 2001, is now the subject of a European Directive
issued in 2004 (see chapter 8).

Apart from mergers and take-overs, it may happen that two or more enterprises,
engaged in the same type of business, join together to agree between themselves on
matters such as the price of the goods or services they produce, or the terms and
conditions on which, or the people to whom, or the areas where, such goods and
services are sold. Such agreements may be regarded in law as ‘restrictive trade prac-
tices’, tending to reduce freedom of competition, and may be prohibited either at
common law or by virtue of the Competition Act 1998. This area of law is complex
and, in the opinion of one commentator at least, ‘competition and consumer law
are new and growing subjects, each taking up ground previously occupied by con-
tract law, whilst growing away from it as successive statutory measures seek to serve
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the public interest better than was the case under the old regime’.*® It is an area, too,
where the complexities are multiplied by the impact of Britain’s membership of the
European Union, whose competition rules apply to all member states (see chapter
8). Although it is not the purpose here to expand on the detail of this area of law,
it must clearly be recognised as another sphere of economic activity in which the
state has intervened directly, providing for restrictions and controls ‘in the public
interest’® and in the interests of maintaining a competitive economic system.

In periods of recession, with problems over the balance of payments, falling rates
of profit and high levels of unemployment, companies both large and small expe-
rience serious financial problems. Some larger companies may be able to put pres-
sure on banks and other sources of borrowing (including the government) for aid,
whilst many others, especially small businesses, have simply gone into liquidation.
High rates of inflation, fluctuations in the price of oil on the international market
and pressure from international bodies such as the International Monetary Fund
in the 1970s gave way to a period of growth in the 1980s, which were indeed boom
years for some, though the end of that decade and the early 1990s saw the onset of
a deep recession, with the usual accompaniments of high rates of unemployment,
fluctuations in interest rates and lower consumer spending power.

It is not only economic cycles of growth and recession that may affect industry
and even national economic policies, and state intervention in economic matters
may not always be the result of government policies. Events beyond the control of
commercial organisations or of governments occur which have the gravest impact
on private industry and on national economies. Poorer countries, already labour-
ing under the burden of indebtedness to richer countries, periodically face natural
disasters such as flood, drought or famine; nearer to home, the British farming
industry was seriously affected by the twin scourges of the BSE crisis in the 1990s,
and the foot-and-mouth disease epidemic of 2001. Most dramatically and tragi-
cally, the terrible events of 11 September 2001 in New York and Washington, and
their aftermath, had a powerful and global impact on the economic well-being of
many industries, particularly the airline industry and those industries associated
with it, such as international tourism. In such situations, those affected — organi-
sations, individuals and communities — will actively seek government ‘intervention’
in the form of compensation, subsidisation or other forms of support.

Although the main theme of this chapter has been the examination of the expan-
sion of direct state regulation of economic activity, it must not be forgotten that
economic policies have repercussions on other spheres of social life. Indeed, it is
with respect to the social consequences of national economic policy that many are
deeply critical of government. Every administration since 1979 —both Conservative
and New Labour — has emphasised the need for careful and controlled public
expenditure, as well as the need to seek private investment, in the provision of

36 J. Tillotson, Contract Law in Perspective (3rd edn., 1995, Cavendish), p 206.
37 See chapter 14.
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public services. Restrictions on public expenditure have inevitable implications for
the provision of services such as health, welfare benefits, education, public trans-
port and social services. Since the New Labour administration first came to power
in 1997, all these areas have been the subject of government promises and agendas
for improvement. The continuing government commitment, however, to the
notion of ‘public/private partnerships’ in the provision of many of these services
has resulted both in uncertainty as to how real benefits will be achieved (for
example, in the health service), and in scepticism as to the real extent of govern-
ment spending commitments — for example, on improving safety in the railway
industry. It seems certain, however, that for the foreseeable future the state will
retain its hold on the active direction of the economy, whichever political party may
be returned to power in the years to come.

Summary

In this chapter we have explored some aspects of the transitions through which our
society has gone over the years with regard to the relationship between law, state
and economy. In particular, we have seen how the nineteenth-century emphasis on
laisser-faireideas, carrying the implications of freedom from state intervention and
control in economic life, has given way to a context in which the state, through
various government policies, enters into the economic life of the country in a much
more active and directive way. These changes have not been without their accom-
panying problems and tensions, many of which have yet to be resolved. Many of
the changes are the outcomes of political programmes pursued by successive gov-
ernments, against a background of many different groups competing for a voice in
the economic affairs of the country. Often, such groups call upon the use of the law
and the legal system, either as a force for change, in their attempts at reform, or as
a force for conservatism, in their attempts to resist further change which, in their
view, might be to their disadvantage. It is hard to resist the conclusion that, con-
trary to the pluralist view of the state, it is the demands of the powerful that are
most readily heard, but we shall examine the strength of such a conclusion in more
detail as we explore other contexts involving legal regulation in later chapters.
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Some important legal concepts

The importance of legal concepts will already be appreciated from the preceding
discussions, in which we mentioned such notions as ‘freedom’ and ‘justice’ and
their role within the legal system. Apart from these concepts, however, which play
a part in influencing the content and operation of the legal system, there are other
fundamental concepts within the law itself, whose significance must be under-
stood. Such concepts as ‘ownership’ and ‘possession’, for example, referring to what
may be quite complex relationships between individuals and concrete things, are
basic to the notions about property embodied in law, and these particular ideas are
dealt with in chapter 5. At a rather more fundamental level are concepts of ‘rights’,
‘duties’ and ‘persons’, which are so basic to the operation and implementation of
rules of law that we can think of them as the ‘units of legal currency’ whereby rules
become ‘translated’ and applied to specific social activities. If we say, for example,
‘Jones owns a car’, then in the event of Smith, another car-owner, driving his vehicle
so that it collides with Jones’ car, the fact that Jones’ interest in her car is one of
‘ownership’ will give rise to all kinds of possible relationships between Jones and
Smith, turning on the questions as to what rights Jones may have in law against
Smith, and what duties Smith may have infringed in respect of Jones and her
damaged car. In this chapter, these basic legal concepts and the various attempts
made by legal writers to analyse and classify them will be examined critically; in the
second part of the chapter, the idea of ‘legal personality’, or what constitutes a
‘persont’ in the eyes of the law, will be considered with various examples.

Rights and duties: problems of analysing legal concepts

. . . the law consists of certain types of rules regulating human conduct and . . . the
administration of justice is concerned with enforcing the rights and duties created by
such rules. The concept of a right is accordingly one of fundamental significance in
legal theory . . .!

What do lawyers mean when they speak of ‘legal rights’? There are a number of con-
texts in which the notion of ‘rights’ may arise.

1 J. Salmond, Jurisprudence (12th edn., ed. P. . Fitzgerald, 1966, Sweet and Maxwell), p 215.
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Human rights and the Human Rights Act 1998

We noted the difficulties of analysing the idea of ‘rights’ in the general context of
‘human’ or ‘civil’ rights in chapter 2, and we may stress once again here that the fact
that a social group might recognise something as a ‘moral right’ does not necessar-
ily imply that it is a legally protected right. Furthermore, when speaking of such
‘human rights’, we are making statements about a social group’s adherence or non-
adherence to a particular moral and political code which contains such principles.
Such a code may or may not be applied, nor even recognised, in any given social
group or society.? History reveals a number of examples of commitments to codes
of rights — on the eve of the French Revolution in 1789, for example, those wishing
to bring about radical change agreed upon the ‘Declaration of Human Rights’,
which set out basic civil liberties for all French people. The first ten amendments
to the American Constitution, ratified in 1791, comprise the ‘Bill of Rights’ which
defines and protects specified civil liberties for all American citizens. More recently,
Canada established its Charter of Freedoms in 1982; and in Europe, the European
Convention on Human Rights, established in 1950, set out fundamental rights and
freedoms which were in principle guaranteed by all those European states which
ratified the Convention. Most of the European Convention has now been incorpo-
rated into English law by means of the Human Rights Act 1998. Schedule 1 to the
Act sets out those Articles of the European Convention which are included, and this
important development in English law requires further discussion.

Article 2 of the Convention deals with the right to life. All human life is to be
protected by law, and no one may be deprived of their life except by means of capital
punishment as may be provided by law.’ It is, however, provided that no breach of
this provision occurs if a person dies as a result of the use of necessary force used
for the defence of any person from unlawful violence, for carrying out a lawful
arrest, for preventing a lawfully arrested person from escaping, or for quelling a riot
or insurrection. Article 3 provides for the prohibition of torture and inhuman or
degrading treatment or punishment. ‘Slavery and forced labour’ are prohibited by
Article 4, though it is provided that this term does not include work carried out by
those held in lawful detention, such as work done in prison, work done as part of
military activity, work carried out under emergency conditions or ‘any work or
service which forms part of normal civic obligations’.

Article 5 is a complex provision, dealing with the right to liberty and security. It
states, in essence, that people have the right to liberty and personal security, and
there shall be no deprivation of liberty unless by due process of law (which includes
lawful arrest as well as detention on conviction, and also includes detention for the
purpose of preventing the spread of infectious diseases, the detention of ‘persons

2 On this see, for example, Lloyd’s Introduction to Jurisprudence (7th edn. by M. D. A. Freeman,
2001, Sweet and Maxwell); J. Waldron (ed.) Theories of Rights (1984, Oxford University Press).

3 There is no such provision in Britain. Capital punishment was suspended in 1965 and this sus-
pension was extended indefinitely in 1969.
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of unsound mind, alcoholics or drug addicts, or vagrants’ and the detention of
those seeking to enter or leave a country illegally). This Article also provides for the
rights of arrested persons to know the reasons for the arrest, and to be brought
before relevant authorities (such as a court of law) within a reasonable time.

Article 6 provides for the right to a fair trial, and this will include an entitlement
to a hearing by an ‘independent and impartial tribunal established by law’, and the
right to be informed clearly of the nature of the accusation, to have adequate time
to prepare a defence, to defend oneself in person or by means of legal assistance, to
examine witnesses and to have the assistance of an interpreter, if necessary. The pre-
sumption of innocence — ‘everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law’ — is specifically incorpo-
rated. Article 7 provides that no conviction or punishment be imposed unless as
provided by law.

Article 8 provides for basic rights to respect for private and family life without
any interference by any public authority ‘except such as is in accordance with the
law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of dis-
order or crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others’. Freedom of thought, conscience and religion are
dealt with by Article 9 — once again, these freedoms are to be limited only as pre-
scribed by law — and freedom of expression is protected by means Article 10. Here,
too, however, it is provided that this freedom is not unlimited: free expression may
be affected by legal proscriptions ‘in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the protec-
tion of health or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for maintain-
ing the authority and impartiality of the judiciary’.

Similar limitations are imposed by Article 11, dealing with freedom of assembly
and association; although Article 12, dealing with the right of all persons of mar-
riageable age to marry, is much more straightforward. Article 13 prohibits any dis-
crimination ‘on any ground™ which would prevent the enjoyment of any of these
rights and freedoms.

The Human Rights Act 1998 contains two further important elements. First, it
is provided in s 3 that all legislation passed by the United Kingdom Parliament must
be interpreted in such a way as is compatible with the above Articles of the
Convention. If this is not possible, then the Act states that any higher court (that is,
the House of Lords, the Privy Council, the Court of Appeal and the High Court)
can declare that legislative provision to be incompatible, in which case it is up to

4 Article 14 expressly mentions discrimination on the ground of sex, race, colour, language, reli-
gion, political or other opinion, national or social origin, association with a national minority,
property, birth or other status. It is likely that this Article would also cover discrimination on the
ground of marital status or sexual orientation, though see the discussion on legal personality,
below.
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Parliament (which will usually mean a government minister) to take action to
amend the law in order to achieve compatibility, and a special ‘fast-track’ procedure
is provided for this purpose by s10 of the Act. It should be noted that the Act
empowers, but does not require, such remedial action to be taken, which means
that, in practice, any such action (or inaction) will be the result of a political, rather
than a legal decision.

Second, the Act provides (s 6) that it is unlawful for any ‘public authority’ to act
in a way which is incompatible with the Convention, and it is clear that the term
‘public authority’ will include central and local government, health authorities, the
police, the courts, education authorities and anyone acting on behalf of any of these
organisations. Importantly, it is clear that any action by an organisation whose
functions may be a mixture of public and private will be covered with respect to the
‘public’ functions which it discharges (though not to the ‘private’ ones). A univer-
sity, for example, will normally receive public funding for the teaching of most of
its undergraduate students, but will also typically engage in private contracts. It will
therefore be treated as a ‘public authority’ with respect to the former function, but
not to the latter.

Any public authority which acts in a way which is incompatible with the
Convention may find itself being challenged before the English courts® by any
person, group or organisation who is affected, directly or indirectly, by that breach
of the Convention. If the public authority is found by a court to have acted in the
manner which the claimant alleges, the claimant may receive any remedy which the
court has power to award, and which the court considers ‘just and appropriate’.
Remedies may therefore include compensation and injunctions, which are orders
of the court having the effect of restraining defendants from carrying out any
turther breach of the Convention.

It will be clear that the wording of the Articles of the Convention, together with
the provisions as to compatibility, mean that the courts have a major task with
regard to the detailed interpretation of this important statute. The Act has already
triggered a considerable amount of case law and, although we cannot embark on
any detailed analysis of this complex statute, reference is made in this book to those
areas where the Act is likely to have a major impact.

Legal rights, legal duties and legal remedies

Let us now turn to the issue of the acknowledgement and protection of specific legal
rights: what does it mean when we speak of X as ‘having a right to be paid a debt owed
by Y’, or of A as ‘having a right to compensation in respect of injuries caused by B’?

Legal writers have at various times offered different analyses of the concepts
‘rights’ and ‘duties’.® Few of these analyses have met with unqualified acceptance by

5 And not, as was previously the case, before the European Court of Human Rights at Strasbourg.
6 For a detailed commentary and discussion on the various approaches to the analysis of rights and
duties, see Lloyd, op. cit.
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critics, but they have provided us with useful insights into the analytical problems
involved. Let us look briefly at some of the many approaches to the problem in
order to appreciate both the insights and the difficulties.

Salmond, whose Jurisprudence was first published in 1902,” regarded legal rights
as being essentially connected with the idea of ‘interests’, which he defined as
‘things which are to a man’s advantage’. He pointed out that rights and interests are
separate but connected: a right protects the interests ‘which accordingly form the
subject matter of [a man’s] rights but are different from them’.? Certainly, it is easy
to think of legal rules which appear to embody rights protecting interests — the right
to defend oneself and one’s property from attack and intrusion (the right to self-
defence) may be seen as protecting one’s interests in life and property, for instance.
But Salmond himself admitted that not all interests are protected by legal rights (it
may be in my interest to accumulate wealth by appropriating yours, but the law of
theft prohibits my doing so). Moreover, the trust is an illustration of a case where a
person may be able to exercise legal rights (as where trustees administer and
manage property entrusted to their care) despite the fact that the person has no per-
sonal interests protected by those rights: where there is a trust, the interest in the
property remains at all times in the beneficiary, on whose behalf the property is
managed. The only way in which we can ascertain whether a particular interest is
protected by a legal right, then, is to determine whether a legal rule affecting that
interest exists at all, and then to discover the way in which that legal rule, if it exists,
actually operates in relation to the particular interest in question.

Sometimes it has been argued that legal rights exist only where the holder of the
right can enforce it by bringing an action in law. This proposition is based on the
idea that whenever a person’s legal right is infringed, a legal remedy will be available
for that person in respect of that infringement. Against this, Hart® has argued that
although a person may be physically incapable of preventing the unauthorised
taking of his property, we do not conclude that he therefore has no legal right to the
property as against the thief. This example may, however, be somewhat misleading.
Although the disabled victim may be presently incapable of asserting his right to the
property as against the thief, there is no doubt that he can subsequently take legal
action for the recovery of that property. And we must take care to distinguish
between legal rights and moral rights: even where a legal right may not exist (or may
be extinguished), a moral right may well continue. For example, the possibility for
an aggrieved party to bring certain legal actions only remains open for a limited
period, after which time that party cannot sue the other person. Some debts are
subject to this rule, and the effect is that after the given time-period has expired, the
action in law is said to be ‘statute-barred’. If Jones owes Smith money, and Smith is
unable to bring a legal action against Jones to enforce his legal right to be repaid
because the time-period has elapsed, then we may say that Smith’s ‘remedial right’'°

7 Op. cit. See also R. Dworkin, Taking Rights Seriously (1977, Duckworth). 8 Ibid., p 217.
9 H. L. A. Hart, ‘Definition and Theory in Jurisprudence’ (1954) 70 LQR 37.
0 D

10 D. Lloyd, The Idea of Law (1991, Penguin), pp 312-314.
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(the procedural right afforded in law for the provision of a legal remedy) is no longer
available. This limitation does not, however, affect Smith’s ‘primary right’ to be paid
by Jones. This right will continue to exist despite the absence of a legal power by
Smith to enforce that primary right. It would seem, then, that the connection
between having a legal right and the power (physical or legal) to enforce it does not
provide us with a key to understanding and analysing the concept of legal rights.!!

A number of writers have linked the idea of ‘rights’ with that of ‘duties’. To
return to our example of the debt owed by Jones to Smith: if Jones owes Smith £100,
then we say that Smith has a legal right to be paid £100 by Jones, and that Jones is
under a corresponding legal duty to repay the money. The ‘right’ and the ‘duty’ in
this case are, so to speak, opposite sides of the same coin. But does this necessarily
mean that all legal rights imply corresponding legal duties, and vice versa?
Certainly this was the view taken by Salmond: as the editor of the last edition of
Salmond’s Jurisprudence explained the position, ‘on this view, every duty must be
a duty towards some person or persons, in whom, therefore, a corresponding right
is vested. And conversely every right must be a right against some person or
persons, upon whom, therefore, a correlative duty is imposed’.!?

The contrary view, that duties do nof necessarily imply corresponding rights,
was taken by Austin, among others, writing in the nineteenth century. He distin-
guished between relative duties which, as in our example of the debt, involve cor-
responding rights, and absolute duties, which are imposed by law without any
corresponding rights being implied or involved. Examples of absolute legal duties
may be found within the area of criminal law. We are all under legal duties not to
commit crimes, but it is not easy to identify the subject of corresponding ‘rights’.
To the argument, ‘it is the community, through the agencies of prosecution, which
holds and exercises the right to deal with the offender’, it may be replied that the
prosecution of an offender may well be regarded as a duty rather than a right; and
a criminal prosecution does not of itself present the victim of the crime, still less
the community in general, with any form of remedy in recognition of any infringed
right. Moreover, assuming that the criminal offender is caught, prosecuted and
convicted, many would assert that the sentencing judge is under a legal duty to pass
an appropriate sentence. Surely this cannot force us to the conclusion that the
offender has a corresponding legal right to be fined or imprisoned?

Even if we accept the distinction between relative and absolute duties, we are left
with the difficulty of ascertaining whether legal rights imply corresponding duties.
It is here that the term ‘rights’ is perhaps at its most inadequate: one term cannot
possibly accommodate the complex and varied situations within the law where a
particular relationship between persons needs to be analysed. The problems of

11 This discussion may, however, help us appreciate the implications of current debates about
‘animal rights’. The fact that animals are clearly incapable of exercising legal rights should lead us
to question whether it makes sense to speak of such ‘rights’, and to recognise that a better
approach might be to discuss the obligations (either legal or moral) upon people not to mistreat
animals, or, for that matter, any other aspect of the environment. 12 Op. cit., p 220.
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analysing such cases, and specifying appropriate terms to describe such relation-
ships, were confronted, in particular, by Hohfeld, an American legal writer whose
Fundamental Legal Conceptions appeared in 1913.1% After pointing out the analyti-
cal dangers of using phrases such as ‘rights’ and ‘duties’ indiscriminately, and of
attempting to reduce all legal relationships to these unit-terms, Hohfeld proceeded
to elucidate his own classification of ‘jural opposites and correlatives’. He substi-
tuted for the general terms ‘rights’ and ‘duties’ a set of alternative terms referring to
legally specific relationships. These jural correlatives and opposites have been pre-
sented diagrammatically'* above.

The vertical arrows link jural correlatives. This idea may be stated thus: ‘the
holding by X of a claim to be repaid money which s/he has lent to Y implies the pres-
ence of a duty in' Y to repay the money to X’. The second pairing may be illustrated
by the statement ‘the holding by X of a liberty to enter and remain on his own land
implies a no-claim in 'Y, who has no such liberty to enter and remain on X’s land’. The
correlatives ‘power’ and ‘liability’ are shown in the example of a power held by a local
authority to purchase property compulsorily (provided by various legal enactments).
The authority may be said to hold a power, whilst the landowner whose property is
being purchased (whether he or she likes it or not) is said to be under a legal liabil-
ity to have the land so purchased. The fourth pair of correlatives may be seen in the
example of the defence of ‘privilege’ in that part of the law of tort relating to defama-
tion (libel and slander). It has been the case since the Bill of Rights 1688 that if a
Member of Parliament makes a defamatory statement in the course of Parliamentary
debate, the person defamed may not bring an action for defamation against the MP
who may, in Hohfeld’s terminology, be said to enjoy an immunity from that legal
action, whilst the aggrieved person is under a legal disability in respect of that action.

The diagonal arrows connect jural opposites: this idea is somewhat simpler. If X
has a claim in relation to a person in respect of some matter, then X cannot at the

13 ‘Fundamental Legal Conceptions’ (1913); see Lloyd’s Introduction to Jurisprudence, op.cit.,
pp 355-8; R. Stone, Textbook on Civil Liberties and Human Rights (4th edn., 2002, Oxford
University Press), ch.1 for a discussion of the work of Hohfeld in the context of human rights.

14 G. Williams, “The Concept of Legal Liberty’ in R. Summers (ed.), Essays in Legal Philosophy (1968,
Blackwell).
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same time have a no-claim in respect of that person or subject-matter; if Y is liable
in respect of a given legal rule, then Y cannot at the same time be immune from
falling under that legal rule, and so on.

Not even this complex classification, under which many legal relationships may
be successfully pigeon-holed, has been immune from criticism. The terms used in
the schema are in some cases (such as the idea of ‘no-claim’, or ‘no-right’) not
legally recognised or used; and it may be argued that the seemingly simple notion
of the ‘legal power’ may in fact denote quite different ideas. The ‘legal power’, or
capacity, of the ordinary individual to marry, make a will or make contracts, none
of which require any special status, may be contrasted with the ‘legal powers’ of spe-
cific officials or institutions, such as government ministers or local authorities,
which may be better thought of in terms of ‘authority’. The same kind of objection
may be made concerning the single category ‘duty’: civil law duties differ in various
ways from those of criminal law, for example, and arguably require a much more
detailed analysis than Hohfeld provides.'®

Despite these and other analytical problems, many of which might be remedied
by elaboration of the original schema, Hohfeld’s work throws valuable light on the
problems of trying to elucidate ‘legal rights’ and ‘legal duties’. So great have these
problems proved, in fact, that the modern tendency is to reject the quest for an all-
embracing catalogue or definition of the terms, and to turn instead to the explo-
ration of the proposition that the meanings of these general terms will differ
according to the contexts in which they are used.

This, broadly, is the argument put by Hart.'® He tries to show how words such
as ‘rights’ and ‘duties’ are simply not amenable to definition through mere
synonym, but must be examined in the specific legal contexts in which they are
commonly used, in order for their meanings in those contexts to be understood.!”
Hart has not been alone in pointing to the dangers of ambiguities of terminol-
ogy. Glanville Williams showed!® many years ago how words in common
legal use, such as ‘possession’ and ‘ownership’ (both having provided headaches
for would-be definers), are often used in different ways in different contexts.
Lloyd, in the original Preface to his Introduction to Jurisprudence,'® explains his
own attraction to approaches which are sensitive to the importance of linguistic
accuracy.

Taking Hart’s approach as an example: he attempts to introduce a mode of elu-
cidation of legal concepts by specifying particular contexts and conditions in which
words such as ‘right’ and ‘duty’ are characteristically used. Thus, rather than

15 See Lloyd’s Introduction to Jurisprudence op. cit.

16 H. L. A. Hart, ‘Definition and Theory in Jurisprudence’, op. cit.

17 See also H. L. A. Hart, The Concept of Law (1961, Oxford University Press) and ‘Positivism and
the Separation of Law and Morals’ (1958) 71 Harvard Law Review (also in R. M. Dworkin, The
Philosophy of Law (1977, Oxford University Press), pp 17-37. For a thorough critical discussion
of Hart’s work, see N. MacCormick, H. L. A. Hart (1981, Edward Arnold).

18 G. Williams, ‘Language and the Law’ (1945) 61 LQR at 71, 179, 293, 384.

19 Lloyd’s Introduction to Jurisprudence, op. cit., esp. pp ix—x.
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seeking a simple synonym for the word ‘right’, Hart instead presents the following
as an elucidation of the expression ‘a legal right’:

(1) A statement of the form ‘X has a right’ is true if the following conditions are satisfied:

(a) there is in existence a legal system;

(b) under a rule or rules of the system some other person Y is, in the events which
have happened, obliged to do or abstain from some action;

(c) this obligation is made by law dependent on the choice either of X or some other
person authorised to act on his behalf so that either Y is bound to do or abstain
from some action only if X (or some authorised person) so chooses or alterna-
tively only until X (or such person) chooses otherwise.

(2) A statement of the form ‘X has a right’ is used to draw a conclusion of law in a
particular case which falls under such rules.?

This formula helps us fill in something of the formal legal contextual background
to the statement X has a right’, although it does presuppose the existence of a
clear legal rule under which the rights and obligations can be seen to apply.
Unfortunately, as Hart himself emphasised in another article,?! there are many legal
rules which are not, at any given moment, clear-cut as regards their application.
Such a rule, to adopt Hart’s own example, may forbid you to take a vehicle into a
public park: ‘Plainly this forbids an automobile, but what about bicycles, roller
skates, toy automobiles? What about aeroplanes? Are these . . . to be called “vehi-
cles” for the purposes of the rule or not?’?? There is, within any given rule, a ‘core’
of plain and settled meaning; in such a case, Hart’s formulation of the idea of ‘a
legal right’ will be fitting. But what of the doubtful cases —those cases which, as Hart
puts it, fall into the area of the ‘penumbra’ around the ‘core’ of meaning? There are
many such ‘grey areas’ involved in legal rules where we cannot, with any certainty,
make sense of the case by using Hart’s elucidation, and where the scope of a rule is
unclear then the scope of relations falling under that rule is also unclear.

When a new legal rule is created, for instance (either by Parliament or through
judicial law-making in deciding cases), it is not immediately clear what the limits
of the applicability of the rule are. Take the well-known case of Donoghue v
Stevenson® in 1932, for example.

In this case, the plaintiff, Mrs Donoghue, had been bought a bottle of ginger-
beer by a friend in a cafe. The ginger-beer, unknown to anyone, allegedly contained
a decomposing snail which could not be detected by visual examination because
the bottle was made of dark glass. The plaintiff had drunk some of the liquid, and
then poured out the remainder, on doing which she saw the snail’s remains, which
floated out of the bottle. As a result of seeing this, coupled with the fact that she had
already consumed part of the contents, she suffered shock and gastro-enteritis. She
sued the manufacturer of the ginger-beer, Stevenson, on the ground that he owed

20 ‘Definition and Theory in Jurisprudence’, op. cit., p 49.
21 ‘Positivism and the Separation of Law and Morals’, op. cit.
22 1Ibid. in Dworkin, op. cit., p 22. 23 [1932] AC 562.



Some important legal concepts

consumers in her position a duty to ensure that such contamination did not occur,
and that she therefore had a right to compensation in respect of her illness. Outside
the law of contract (and there was no contract entered into by the plaintiff in this
case) there was no clear ground on which such a legal action, in the tort of negli-
gence, could be brought. The court decided that, on these facts, there was a good
cause of action which might be brought against the manufacturer; but prior to that
decision, if we asked, ‘Has the plaintiff a right to compensation?’ then, if we applied
Hart’s formula, the answer would have to be, in such an unclear area of law,
‘Perhaps; perhaps not. It is not possible to give a firm answer.” Even after the deci-
sion in Donoghue v Stevenson, which decided that a manufacturer owes a duty to
the ultimate consumer to take reasonable care over the preparation of the goods
which he produces, it was not always possible to give a clear, unequivocal answer to
a case where a consumer was asserting a claim of right against a manufacturer; for
the law does not stand still, and legal rules are changed, extended, limited or mod-
ified in the course of future disputes which are decided by the courts.

Hart’s analytical device, then, only takes us so far in understanding the nature
of ‘rights’ in law. It does not explain the dynamic quality of legal rules (and hence
of legal rights created through those rules). It does not explain the conditions under
which new or modified rules may emerge.?* Hart’s contribution in his elucidation
of the phrase ‘a legal right’ lies in the emphasis that words and phrases referring to
legal concepts must be examined in their particular contexts and usages. These con-
texts, however, are constituted not only by the formal conditions of legal rules and
the framework of legal institutions, but also their contexts in turn: the structure of
legal, social, economic and political events, circumstances and developments. Here,
we must ask a rather different kind of question from the ones to which Hart’s for-
mulation is addressed.

To understand what is meant by such terms as ‘rights’ and ‘duties’ in law, it is
suggested that an approach is needed which takes into account certain fundamen-
tal requirements or conditions. In addition to considering the part played by inter-
ests, and by the possession or otherwise of physical or legal power to enforce rights,
it is surely also important to clarify the relationship between the legal structure of
rules, rights, duties and other legal phenomena, and the social and political settings
from which these legal phenomena emerge. The approach taken here attempts to
take account of these relationships, and of the dynamic aspect of laws, rights and
rules. Rather than viewing rights, duties and rules, then, as static, presupposed phe-
nomena, the changing nature of law and society is considered, and rights and duties
are seen as part of a continuing process of legal regulation, during which those rights
and duties will emerge, undergo modifications or extensions, or may, in time, be
extinguished altogether. The ‘legal right’ is, after all, merely a symbolic term, refer-
ring to a continuing process of legal regulation of a given social activity, and it is

24 For cases of similar novel import, see for example Rylands v Fletcher (1868) LR 3 HL 330; Home
Office v Dorset Yacht Co Ltd [1970] AC 1004 and Hedley Byrne & Co Ltd v Heller ¢ Partners Ltd
[1964] AC 465, both of which are discussed below; and perhaps White v Jones [1995] 1 All ER 691.
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this legal regulation, together with the legal relationships which arise from that reg-
ulation — relationships which we speak of as involving ‘rights’ and ‘duties’ — which
is the focus of our enquiry.

The adoption of this processual approach opens up three distinct stages in that
process. First, there is the claim of right: when Mrs Donoghue, in the case discussed
above, brought her legal action against the defendant Stevenson, she was in effect
arguing that ‘she ought to be accorded a right’ in respect of her injuries. Note the
two aspects to this claim: the plaintiff was claiming a right to a legal remedy (a ‘reme-
dial right’) which, she argued, rested upon a basic right not to be injured through
manufacturers’ negligence (a ‘primary right’). Such a primary right was previously
unknown in law.? This plaintiff was therefore inviting the court to recognise her
claim, and the House of Lords, by a majority of three judges to two, duly did so. Why
did the court accept that Mrs Donoghue’s claim was legitimate? In the absence of
any general laws protecting the consumer in such situations as this, the court felt, as
can be discerned from various passages in the leading judgment of Lord Atkin in the
case, that the law ought to provide a remedy for such loss or injury:

It is said that the law . . . is that the poisoned consumer has no remedy against the neg-
ligent manufacturer. If this were the result of the authorities I should consider the result
a grave defect in the law . . . I do not think so ill of our jurisprudence as to suppose that
its principles are so remote from the ordinary needs of civilised society and the ordi-
nary claims it makes upon its members as to deny a legal remedy where there is so obvi-
ously a social wrong.?®

The court was, as can be seen, recognising the general social need for some form of
remedy for aggrieved consumers who suffer loss through negligence by manufac-
turers, and thus recognising Mrs Donoghue’s claim of right as worthy of protection
in law. This first stage, the claim of right, is invariably the start of the process
whereby rights become embodied in legal rules. Such a claim may be brought
before a court, as in this case, through litigation; or it may be presented before
Parliament,?” the objective being to secure new legislation which will recognise and
protect the interests concerned through the provision of new rights and duties.
Even when a legal rule already exists, a plaintiff who brings an action based upon
that rule will also be exerting a claim of right, for, as we shall see in chapter 7 when
we consider the operation in law of the doctrine of precedent and the problems of
statutory interpretation, the courts are continually being invited by plaintiffs and
by prosecutors to bring a novel situation within the ambit of an existing legal rule.
Indeed, this is one way in which the law changes and is brought into line, where the
judges think it appropriate, with changing social conditions.

25 Except for the established cause of action where a plaintiff was a party to a contract (in which case
the action was in contract, not in tort), and cases in tort which involved articles which were either
inherently dangerous (such as guns or poisons) or had a defect which was known to the manu-
facturer. See the dissenting judgment of Lord Buckmaster in Donoghue v Stevenson [1932] AC 562.

26 Donoghue v Stevenson [1932] AC 562 at 582. 27 See chapter 7.
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The case of Home Office v Dorset Yacht Co Ltd*® in 1970 serves to illustrate the
point. Although many cases decided since Donoghue v Stevenson had widened the
basic principle contained in that case so as to encompass situations involving rela-
tionships between persons other than just manufacturers and consumers,? this
case raised an entirely novel proposition. A group of borstal trainees had been taken
on a training exercise to an island in Poole harbour. They were supervised by three
borstal officers who, in breach of their instructions, went to bed one night and left
the trainees unsupervised. Seven of the boys escaped and went on board a yacht,
which collided with the plaintiffs’ yacht. The trainees then boarded the plaintiffs’
yacht and caused considerable damage. The plaintiffs sued the Home Office, the
supervisors’ employer, claiming compensation for the supervisors’ alleged negli-
gence which, they argued, was the cause, in law, of the damage.

Among the various questions for the House of Lords was whether there was any
duty owed by the defendants towards the plaintiffs, and, as Lord Diplock put it, ‘this
is the first time that this specific question has been posed at a higher judicial level
than that of a county court’.*® Although clearly far removed from the Donoghue sit-
uation, the House of Lords held, by a majority, that the Home Office was under a
duty of care towards the plaintiffs. In the words of Lord Reid,

where negligence is involved the tendency has been to apply principles analogous to
those stated by Lord Atkin . . . (and) . . . I can see nothing to prevent our approaching
the present case with Lord Atkin’s principles in mind.!

Now, in terms of the first stage of the ‘rights process’, the plaintiffs were presenting
a claim of right in a context in which the court, if it recognised and accepted that
claim, had to apply the law of negligence to a situation in which it had not been
applied before. The fact that the court in this case was prepared to accept the valid-
ity of the plaintiffs’ claim, and decide that on the alleged facts of the case there could
be a duty owed by the defendants to the plaintiffs, brings us to consider the second
stage in the process: that of legal recognition of the claimed rights. As implied above,
such recognition will usually take the form of either a successful outcome for the
plaintiff in a case brought before a court, or a new Act of Parliament which embod-
ies the claimed rights in new legal rules. It must be said, however, that in the former
case a court might recognise a claim of right without necessarily proceeding to the
next stage in the process — that of protection of the primary right by the provision
of a legal remedy in the case before the court.

A classic example of this was the case of Hedley Byrne ¢ Co Ltd v Heller ¢
Partners® in 1964. This was a decision of the House of Lords, and was the culmi-
nation of a long and complicated series of cases in the law of tort which concerned
the question as to whether, and in what circumstances, a plaintiff might recover

28 [1970] AC 1004.

29 The duty of care has been held to apply to repairers, to car dealers, to surgeons and many others.
See chapter 9. 30 [1970] 2 All ER 294 at 323. 31 Ibid., pp 297-298.

32 See chapter 9. 33 [1964] AC 465.
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compensation in respect of financial loss suffered as a result of relying on a negli-
gently made statement by the defendant. In the case itself, the plaintiffs were adver-
tising agents who wished to ascertain the credit-worthiness of a potential client.
They enquired about this matter to the client’s bankers (the defendants) who
replied that the client company was financially sound. Relying on these references,
the plaintiff spent a considerable amount of money on behalf of the client, and
when the latter went into liquidation they suffered a substantial loss. The state-
ments made by the defendants had been untrue, and had been made negligently,
although the defendants had made it clear that they accepted no responsibility for
the statements they had made. The House of Lords acknowledged that in such
(limited) circumstances, where there is a ‘special relationship’ between plaintiff and
defendant (such as that between banker and legitimate enquirer), there may be lia-
bility for negligent misstatement: that is, the plaintiffs’ claim of right was recognised
by the court as capable of protection. On the specific facts of the case, however, the
plaintiffs obtained no legal remedy (that is, no legal protection) because the defen-
dants had explicitly denied any responsibility for the statements they had made.

It is necessary to bear in mind the possibility of a plaintiff’s failing to obtain the
protection, through a remedy, of a recognised right through legal technicalities or
by reason of some other material factor in the case. In general, however, when we
analyse a case in which a plaintiff is successful and obtains a legal remedy (be it
compensation, an injunction restraining the defendant from pursuing particular
activities, or some other form of redress) we shall see these stages in the ‘rights’
process: the initial claim of right, the recognition that the claimed right is capable
and worthy of legal protection, and the provision of that protection through a
remedy. Of course, in many cases a plaintiff will fail to convince the court that the
claim involved is one which should result in legal rights and remedies. And it is also
true that many interest-groups fail to secure the legislative enactments which they
desire. Such failures indicate that, for some legal or political reason, the judges or
legislators do not accept the claims of right, and do not therefore recognise or
protect those claims through legal rules.

We may see something of this process in more detail when we turn to consider
the important question of who may claim, possess and enjoy legal rights. It is by no
means the case that the law, through its various regulatory and facilitative channels
and mechanisms, treats everyone in exactly the same way. It may be that no dis-
tinction is made between one human being and another for the purposes of, say,
the protection