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· Chapter 6, page 458:
· What is a trust?
· It is a written document that always a person to transfer wealth

· Inter vivos trusts:

· Set up during your life

· Testamentary trusts:

· Springs into action upon death

· Allows you to dictate how your wealth is going to be transferred and dictate the terms for how you want the money allocated.

· Basically, a means for control

· Ex:  see limitations placed when you have spendthrift children

· Pages 461-463—concentrate on these pages for this chapter!!!

· 26 U.S.C. 2001.  Imposition and rate of tax.:

· Imposition.  A tax is hereby imposed on the transfer of the taxable estate of every decedent who is a citizen or resident of the U.S.

· B.  Computation of tax.  Read!!!!!

· C.  Rate schedule—this has already been changed!

· Subparagraph two underneath C. changes the above chart listed in section C.

· This is the Congress 2001 that passed this change

· Further, know the maximum rates listed on top of page 463:

· Maximum rate:

2003—49%

2004—48%

2005—47%

2006—46%

2007-2009—45%

· So, section 2001 imposes the tax rate and tells you what the tax rate is.

· 26 U.S.C. 2010.  Unified credit against estate tax.:

· page 463

· A.  General rule.  A credit of the applicable credit amount shall be allowed to the estate of every decedent against the tax imposed by section 2001

· C.  Applicable Credit Amount.

· Establishes the unified credits:

· Excluded amounts if die in year:

· 2002-2003—1 million dollars

· 2004-2005—1.5 million dollars

· 2006-2008—2 million dollars

· 2009—3.5 million dollars

· Page 464:

· See list of unified credit for each of the years from 1998 until 2009

· Read example 1 

· ****Will see a question like this on the final!!!!!!

· The import of section 2503(b) is this:  if a donor gives 11K gifts to 5 different people—children, siblings, friends—none of the gifts have any estate tax consequences.  If the donor makes a single gift of 50K to one person, the first 11K of the gift is not treated as a taxable gift; the remaining 39K is treated as a taxable gift.

Section 2403(e) explicitly excludes payments made as tuition to educational institutions, and payments made to providers of medical care.  Note that to qualify for the exclusion, the payments must be made directly to providers; if your mother pays you 20K to reimburse you for amounts you paid to your law school, your mother has made a gift that does not qualify for the tuition exclusion.

Page 466—work through problem at top of page (Dana Donor):

· Need to think about annual gift tax exclusions

· Can give out about 66K each year w/o paying taxes

· Can set up an inter vivos trust, in which you appoint grandma trustee (but to where does not go back into her estate when she dies) and appoint her two kids and four grandkids as beneficiaries

· Trusts:                                                         Formation
· 1.  Trustee—Legal Owner                               Intent  
· 2.  Corpus                                                    Capacity

· 3.  Beneficiary—Beneficial Owner                    Formalities

· Precatory Language:  expressing a wish or intention of a testator.  

· If you say “you must” the trustee has to do it.

· If you say “I wish/desire” then the trustee may not have to do it.

· However, sometimes courts will try to make precatory language mandatory, but don’t count on it. 

· The above listed elements are the factors needed to determine if there is a trust.

· Just b/c there is not a named trustee does not necessarily mean that there is not a trust b/c the court can appoint a trustee.

· However, in order to have a trust eventually you are going to have to have someone to act/be the trustee

· However, you have to have a trust to have a corpus (same goes for the beneficiary)

· The beneficiary is the equitable owner is the trust

· Has to convey intent to make a trust and have the required elements

· There is not a certain format needed to make a trust, however, you do have to have the necessary elements to have a trust:

· Trustee

· Corpus

· Beneficiary

· Intent

· Capacity 

· Formalities

· Some are like wills, however not as bad

· Resulting trust—page 479—Moss case

· This is a resulting trust

· 4 implications of moss case:

· 1.  As long as reasonably ascertainable, will uphold trust

· 2.  Examine and know that there is a recent trend towards trust enforcement even when the beneficiaries are not sufficiently identified.

· 3.  Get from Karin or crystal

· 4.  How to draft an instrument to avoid indefinitness.  

· Whether the appellant’s profits that were in question impressed w/ a trust when they first came into existence?

· No.  There was not a property interest, and therefore no assurance that it would ever come into existence.

· Start w/ the nature of the trust:  Presently, it is clear that the taxpayer, when he made his declaration

· Few Basic Reasons for creating a trust:

· A trust is a relationship in which ownership of property is divided between a legal owner and a beneficial owner. 

· Devise to avoid probate

· Devise to provide for different beneficiaries over time, w/o using a life estate.

· Spicer v. Wright:
· Precatory words are (prima facie) construed to create a trust when they are directed to an executor.  But no trust is created by precatory language directed to a legatee unless there is testamentary intent that compels a legal duty to make a certain dispositions of property.   But when this happens, you have to also look at extrinsic evidence.  Here, the extrinsic evidence showed that the testator and her sister had a close relationship and that at the time the will was written that the two sisters had already agreed on how to dispose of the property.  However, this alone was not enough to establish that testamentary intent existed to make a legal obligation to dispose of the property by trust b/c the extrinsic evidence did not identify a beneficiary and did not identify the terms of the benefits agreed on.

· Can you be the trustee and the beneficiary:

· No.  see the other notes.

· Where did trusts come from?  England.  Developed the “use”

· Must give the trustees identifiable duties or it is a “possive trust” and must be challenged as invalid.  

· Problems on Page 481:
· 1.  Court held that he could select.  She would have been able to attack his decision by an abuse of discretion.  His discretion would have enables him to select either as a beneficiary

· 2.  Uniform Trust Code section 409 (has not been adopted in any of the 50 states)—allows courts to enforce trusts if identify the beneficiaries but can identify the duties of the trust.

· 3.  Be more definitive and specific in language

· 4.  no—even if court had not found a trust could have found that left residuary estate to Axford, so either way, the end result is the same.  So, the court made this a trust case, but it’s not really.

· 5.  Court could exercise his discretion to distribute however he wanted as long as those who gave care are clear.

· Question on page 483:
· The word “relatives” is going to cause the court trouble..

· Should be distributed by intestate succession b/c “relatives” can mean:

· Intestate heirs, OR
all those related to testator

· If all those related to testator, then class is to unsure to distribute, so then would go to intestate anyway.

· If you cannot ascertain beneficiaries, the trust is dead.

· However, a trust will never fail for lack of a trustee

· Question on page 488:
· Wouldn’t have made a difference b/c no corpus, no trust.

· If didn’t fund w/ profits you had right then, then there was not a trust in existence.

Note 1 on page 488:  Speelman case

· Brainard was attempting to make a trust on speculative stock market profits.  He did not have rights acquired at the time created trust.  In Speelman, had already acquired/purchased the rights so it existed and had value—was not futuristic, b/c had been bought and paid for, even though not yet written.

· Capacity, intent, formalities:

· 1.  Capacity:  must have valid capacity to create a trust

· Levin v. Fish:
· It was the intention of the testatrix that the words of “desire” as used in the will were a positive directive and imposed an obligation on appellants to comply therewith.  The language in question considered in context and in connection w/ the language of the will as a whole, and the surrounding facts and circumstances is in court’s opinion more clearly mandatory than that of the Colton case.

· Questions on Page 495:
· 1.  Spicer was precatory language—was a gift and not a trust.  In other case court bent over backwards to make it a trust.

· 2.  He wanted to break to trust b/c no identifiable beneficiaries, but by breaking it, husband would take as next of kin.

· 3.  identify a class of beneficiaries.  Part II—make a clear gift and leave it alone.  

· Problems on page 495:
· 1.  outright gift to accountant

· 2.  not a trust, outright gift to john

· 3.  precatory language—is a gift and not a trust

· 4.  precatory language—is a gift and not a trust

· page 503—start for next week

· Trusts as an estate planning tool:

· Recommend trusts to clients b/c:

· 1.  Probate avoidance

· simple ways:  

· 1.  Totten trust—AL does not recognize these!!!

· Not really a trust at all, just has characteristics of trusts

· Ex:  on the signature card appoint a beneficiary for payable on death

· Totten trust not recognized in AL, but AL does recognize payable on death provisions.  Weird.  Kinda of the same thing, just called different names.  Just don’t have a trustee w/ any identifiable duties.  

· 2.  Joint bank accounts

· 2 types:

· 1.  Joint tenancy w/ right of survivorship

· 2.  Joint account (does not have a right of survivorship)—then one half goes into estate and other half goes to surviving name on account, generally.  

· 3.  Joint tenancies and Ks w/ payable upon death provisions

· mom and dad own portfolios.  However, if own on your own can put down “tod” or “pod”, whichever you want.   

· 2.  Usually the settlor wants to provide for his or her minor children

· 3.  Build flexibility into estate planning

· 4.  Protect beneficiaries from creditors—both theirs and yours

· 5.  Planning for institutional care

· 6.  Estate tax reduction  

· While, you may have to pay estate and gift tax on what you inherit from another you do not have to pay income tax on it.  However, once you invest the inheritance money or do something to earn additional income off of that inheritance, then you have to pay income tax.  

·  Totten trust:  Green v. Green, page 504:
· A totten trust is defined as a deposit in trust by the settlor of his own money for the benefit of another.  The creation of a totten trust requires retention of the subject matter of the trust by the settlor or the trustee for the benefit of the named beneficiary.  When the settlor dies the trust becomes irrevocable and is  the exclusive property of the beneficiary.  So, you have to look to the intention of the settlor to determine the validity of the totten trust.  Courts can look to the settlor’s statements and conduct in regards to the account in determining the intent.  Here, all 8 accounts were in the name of Green as trustee for each named beneficiary.  Green specifically intended to dispose of his property through each totten trusts.  It was shown by the accounts being formed as trusts, wanting to avoid probate, his statements to his daughter, and the knowledge of all the beneficiaries that they were to inherit from the accounts.  So, the beneficiaries were entitled to the full amount of the trusts.

· Whether the children were entitled to the totten trusts created by Green?  Yes.

· So, this case is telling you that there are courts that recognize totten trusts, even though they technically are not trusts.  

· 1.  Do not treat as a testamentary transfer

· 2.  what advantages do totten trusts provide

· 3.  how could George avoided litigation

· Only 2 types of trusts:

· 1.  Trusts you create while alive—inter vivos

· all have to be funded while you are alive, whit the exception of the totten trust.  

· 2.  Testamentary trusts

· Questions:
· 1.  Went to the bank and set up a payable on death bank account

· 2.  No; No, still his money and he can do what he wants to.

· Not invalid b/c he is alive, he is funding it, and it is inter vivos—so, totten trusts are inter vivos trusts and therefore not counted in your probate estate.  

· Do not have to have fiduciary duties

· 3.  Death certificate and who you are

Problem on Page 511:
1. everything

2. bank account—pod or joint account; securities—set up as “tod” or “pod”; home—transfer as joint tenants w/ right of survivorship or set up a revocable trust and put the home in it.

· Avoiding Probate Through the use of Revocable Inter Vivos Trusts:
· Westerfeld v. Huckaby:
· Page 512

· A document which can stand as a trust is not rendered invalid b/c it avoids the need for a will.

· If an owner of property can find a means of disposing of it inter vivos that will render a will unnecessary for the accomplishment of his practical purposes, he ahs a right to employ it.

· Whether Miller, dealing w/ her own property, could create valid trusts even though she reserved in herself broad beneficial rights, as well as the rights to revoke the trusts and the right to control and manage the acts of the trustee?  Yes, she could.  

· Pour-Over Wills:
· Clymer v. Mayo:
· Page 520

· Whether a valid inter vivos trust was created, therefore allowing the trustee to properly receive the residual of the estate?  Yes.

· Commonwealth’s version of the Uniform Testamentary Aditions to Trusts Act--A devise or bequest, the validity of which is determinable by the laws of the commonwealth, may be made to the trustee or trustees of a trust established or to be established by the testator including a funded or unfunded life insurance trust, although the trustor has reserved any or all rights of ownership of the insurance contracts, if the trust is identified in the will and the terms of the trust are set forth in a written instrument executed before or concurrently w/ the execution of the testator’s will REGARDLESS OF THE EXISTENCE, SIZE, OR CHARACTER OF THE CORPUS OF THE TRUST.  The decedent’s trust instrument, which was executed in Massachusetts and states that it is to be governed by the laws of the Commonwealth, satisfies these statutory conditions.  The trust is identified in the residuary clause of her will and the terms of the trust are set out in a written executed contemporaneously w/ the will.

· Page 518, Questions:
· In Miller, even though she did not comply w/ the formalities of wills, her intent was clear b/c she did the quitclaim deeds.

· The deciding factor was that Miller did it, she recorded it, and did not change it.

· Miller avoided probate w/ the respect to real property

· Miller was attempting to provide for her incapacity  

· Revocable trusts can be useful vehicles  

· Page 523, Questions:
· 1.  provide for successive beneficiaries over time and the unify the probate of her assets.

· She could have done it w/ a testamentary trust, but by using inter vivos she avoided the continuing jurisdiction of the probate court (skip probate court procedures/delay of probate/ fees).  However, w/ inter vivos trusts only going to let probate court get jurisdiction over the issues raised if beneficiaries make an enforcement claim, or some similar action.

· The Mayo court interpreted their statute as validating pour-over wills to unfunded trusts

· Back in the day would had to have use to doctrine of incorporation by reference or the doctrine of independent facts as defense theories.

· Not so good b/c required the incorporating doc to be in existence when the will was executed and incorporation subjects the other trusts assets to probate

· However, the above two cases gave better defenses

In re Harold Pozarny:
· Page 525

· This is current

· Court held invalid b/c he made himself beneficiary, trustee, and ?.

· Court held that trust violated merger doctrine but there was precedent to validating remainder of trust.  (All except pour over will provision).

· Court was not satisfied w/ the genuineness of the trust or the validity of its execution, INSOFAR AS IT FUNCTIONS AS THE RECIPIENT OF ESTATE ASSETS.

· Court held that distributed decedent’s assets to his heirs at law, notwithstanding language in the will clearly disinheriting certain descendents.  

· The lesson is the hire a lawyer and do not use do it yourself equipment.  

Start on page 533

· The Use of the Revocable Trust in the Estate Plan:
· Page 533

· Revocable trusts are not the best option for every client.

· 1.  Pros and Cons of Avoiding Probate:

· Cons:

· Costs of drafting a revocable trust…

· Sample Revocable Trust:
· Page 535

· Article I—Establishment of Trust

· List of assets that you intend to transfer to the trust

· Most states, will accept this.  However, it is dangerous if you don’t transfer (title of the property).

· Ownership of real property is often determined by the title/deed.

· So, you are probably going to want to transfer your name on the title/deed to that of the trustee.

· Otherwise going to have a cloud on the title

· Trust is identified by listing the property.

· *****Can only do the listing if you are both the settlor and trustee.  However, if you make a 3rd party the trustee, you have to redo the deeds, stocks, tod on stocks ,etc. to make a trust—have to do this to create a corpus.!!!!!!!  (This is an excellent bar exam question).  Have to convey the corpus of the trust when name a 3rd party as trustee—do the transfer to the trust.  By going to the trust, the trustee can get to it.  Further, take the transfer document and have it recorded with the court.    

· Additionally, for good practice do a pour-over-will so that anything left, the residue, will go into the trust.  

· Aside: do NOT quitclaim your property to the trust.  

· Even if the relevant law doesn’t require the transfer of title/deed of assets, you should go ahead and do it anyway b/c it is more evidence of the intent of the maker of the trust (settlor).

· Article II—Operation of the Trust During Settlor’s Lifetime:

· A2—this paragraph is here in the event you become incapacitated.  

· Suppose the settlor used 90K of the trust assets to buy a racecar.  Would the beneficiaries have the legal right to sue the settlor/trustee to sue for a breach of a fiduciary duty?  No, b/c the settlor reserved all of the rights to themselves.  Settlor has the right to revoke as long as living (and is the trustee) when dealing w/ a revocable living trust.

· If make a 3rd party the trustee and do the above, could not purchase unless the trustee tells you that you can buy.  However, even if the trustee tells you that you can buy the car the beneficiaries can still bring an action against the trustee b/c diminished the assets of the trust—breach of fiduciary duty.

· So, it is important to pay attention to how you set up the settlor/trustee language.  Sounds like you want to be both the settlor/trustee of the trust to have the most power.

· If the successor trustee used the funds the pay for the most expensive nursing home for the settlor probably not going to be able to bring an action against the trustee b/c health and enjoyment of the settlor is primary.  See section b on page 536.

· Article III—Distribution on Settlor’s Death:

· Would take by per stirpes b/c there is no language about representation.  (Remember, per stirpes is the default)

· Only get by representation if you direct it.

· Article IV—Administrative Provisions of Trust:

· Melvin and Sally could take the following steps to make sure that a court does not have appoint a trustee:

· They can appoint their own successor trustee

· Article V—Rights reserved by the settlor:

· w/o part A the trust is irrevocable.

· Aside:  you cannot have a revocable trust—that you as settlor can revoke--if you have a 3rd party as trustee.  

· Basically, w/ a 3rd party, you have given away your assets.

· So, have to remain as trustee and settlor to be able to revoke the trust you have set up.

· Note the execution provisions:

· Not as formal as wills

· However, still need signatures of trustee and settlor and notary to reduce as much doubt as to intent as necessary

· Trying to strengthen the intent to create the trust

· The above trust language is just the bare bones!!!!!

· Problem on page 539:
· Sam would not have to have survived to keep his interest.  So, his interest in the trust would have passed to his brother.  However, a court could deem that the divorce voided the trust provision.  Modern courts (mayo case) may deem that the divorce voided.  If UPC in effect, the divorce would have voided and would have gone to Sarah’s estate to be distributed.  

· Remember, AL does not go by the UPC!

· So, the trust is equal to the will, so can likely count that the divorce revoked the inter vivos trust.

· Aside:  on bar exam note that the UPC would out-right state that would revoke, but that even though AL has not adopted the UPC, the same outcome would result

· To second part:  still going to go into Sarah’s estate b/c the divorce revoked the bank account trust.

· To third part:  then it is going to still be Sam’s b/c irrevocable.  (like an insurance policy).  Irrevocable trusts are not part of decedent’s augmented estate, where revocable trusts could be part of the augmented estate of the decedent.  

· Aside:  A trust will not fail for lack of a trustee—remember this from the 1st class.  

· Marketing Revocable Trusts:  Professional Responsibility Issues:
· Committee on Professional Ethics v. Baker:
· Page 540

I. Aiding in the Unauthorized Practice of Law:

· A.  Voegtlin’s actions:

· The practice of law includes, but is not limited to, representing another before the courts; giving of legal advice and counsel to others relating to their rights and obligations under the law; and preparation or approval of the use of legal instruments by which legal rights of others are either obtained, secured, or transferred even if such matters never become the subject of a court proceeding.

· It is clear that Voegtlin’s action met one of the practicing law tests articulated in EC 3-5: “approval of the use of legal instruments by which legal rights of others are either obtained, secured, or transferred.”

· B.  Baker’s’ actions:

· Baker allowed Voegtlin to exercise the professional judgment Baker (the lawyer) should have exercised.

· Baker allowed Voetlin to act in a confidential capacity w/ the clients who were referred to Baker.

· Baker furnished Voegtlin w/ forms to be used at his seminar.

· Baker accepted approximately 100 referrals from Voegtlin.

· Baker gave Voegtlin advice on his newsletters.

· So, here V not Baker was making the major decisions

· This was routine

· Page 549

· C.  Building Flexibility into the Estate Plan:  Support Trusts & Discretionary Trusts:
· Support Trusts:

· Settlor creates a support trust by giving the trustee power to pay income for the support of a named beneficiary.

· A pure support trust, then, imposes a mandatory duty on the trustee; the trustee’s responsibility is to ascertain what the beneficiary needs for support, and then to pay that amount to the beneficiary.************TEST MATERIAL************PAGE 549

· Discretionary Trusts:

· When settlor creates a discretionary trust, the settlor imposes no mandatory obligation on the trustee.  Instead, the settlor gives the trustee discretion to pay income (&/or to invade principal) for the benefit of one or more described beneficiaries.  The settlor says, in effect, “I trust you, trustee, to do what is best for the described beneficiaries, and to make the payments I would believe appropriate.”  *****TEST MATERIAL*********PAGE 549

· Problem, page 550:*****GOOD EXAM AND BAR QUESTION*******
· 1.   Depends on relations between parties and the capabilities of the person.  

· Drawback to wife:  how good will she truly be at representing children’s interests?  Who will she likely give the remainder to—her kids or yours.  However, have the same concerns w/ the children (just vice versa in relation to the mother).  

· Drawback to sister:  she is too old to carry out the duties of a trustee.  Not likely to live long enough/remain competent.  Sister probably would have worked if she was younger.

· Here the best answer is a corporate trustee b/c they are cold and impersonal! (
· However, not going to know or care about family relationship workings

· They are just going to follow the terms of the trust.   

· 2.  Power:

· as to income:  Donkley case deal w/ this.

· Look at the spouse’s assets.  If she is independently wealthy, maybe she doesn’t need the trust assets.  

· Further, the trustee has the duty to consider the residuary beneficiaries.  

· Permit evasion of principal in some circumstances:

· May want to give the trustee discretion here and the ability to consider other outside circumstances when determining if should evade the principal.  

· Quick Review:
· Two types of trusts:

· 1.  Inter vivos:  generated while settlor alive.  Most must be funded when made (a few exceptions).

· 2.  Testamentary:  generated by the settlor’s will.  Not funded until die.  This is were see a lot of pour-over wills/trusts.  

· Both support and discretionary trusts can be either inter vivos or testamentary.  

· Support=mandatory duties

· Discretionary=use discretion/not mandatory

· Hybrid=mandatory and discretionary language  

· Aside:  there are no documents for constructive trusts—this is a legal fiction that judges use for settlements.  Ex:  trustee had a constructive trust imposed on him by the will is a judicial holding.

· Basically, constructive trusts are equitable remedies.  

· Understand drafting alternative approaches for unforeseen contingencies; how trustees should be selected; and role of the trustee.

· Wells v. Sanford:  Support Trust
· Page 550

· Whether the assets of a testamentary trust should be used to support a woman who has been declared incompetent before her own assets, as controlled by her guardian, are used?

· Yes.  Unless something appears in the will indicating a different purpose, it is ordinarily presumed that the testator intended the beneficiary to be supported and maintained from estate income or from sale of part of the corpus.

· Under Cross case, we have given the term “necessary for support” a legal construction.  We have held that a trust written in those terms is to be used to support the beneficiary regardless of the beneficiary’s own assets.  We must presume that Hiram Wells intended that the words used would be given their legal effect.

· The clause in Hiram Wells’ will created a presumption that he intended that Nora Wells be support by the trust assets during her lifetime.  Under Cross that is sufficient.  Absent language by the testator manifesting an intention that the trust assets be w/held until the guardianship assets were exhausted.

· This is a support trust.  Can tell this is a support trust b/c of the mandatory language.

· ***May want to look at this case for exam*****

· Marsman v. Nasca:  Discretionary Trust
· Page 554

· Does a trustee, holding a discretionary power to pay principal for the “comfortable support and maintenance” of a beneficiary, have a duty to inquire into the financial resources of that beneficiary so as to recognize his needs?  If so, what is the remedy for such failure?

· The will involved imposed a duty to inquire upon the trustee.  However, the court disagreed w/ the lower court’s remedy.

· Breach of trust by the trustee:

· That there is a duty of inquiry into the needs of the beneficiary follows from the requirement that the trustee’s power “must be exercised w/ that soundness of judgment which follows from a due appreciation of trust responsibility.”

· Remedy against Marlette:

· B/c the conveyance was supported by sufficient consideration (the agreement to pay the house expenses) and b/c Sally and Marlette had no notice of a breach of trust and were not themselves guilty of a breach of fiduciary duty, they cannot be charged as constructive trustees of the property.

Ascertainable Standard:

· This is what the trustee was supposed to do, and the trustee did not do it.

· May want to look up in dictionary.

· Widow’s only remedy was a constructive trust

· Sarah and husband were not guilty of breaching any fiduciary duties b/c there was no duty to start w/.

· The fact that the trustee drew the instrument and suggested the insertion of the exculpatory clause does not necessarily make the provision ineffective.

· ****This is a discretionary trust—look at the language describing trust in the case.*******

· the lawyer’s client was Sarah Marsman.

· And, the lawyer was the trustee.

· This case dealt w/ an exculpatory clause

· Here, the clause was upheld.

· Aside:  no contractual agreement can override statutory and federal law.

· Dunkley v. Peoples Bank & Trust Co.,:
· Page 560

· The court directed the bank to make the trust whole by returning to the trust the amount wrongfully paid to Husband, and indicated that the bank could recover from Husband any amounts wrongfully paid to him.

· This is a discretionary support trust (hybrid).  Look at language in case.  The trustee has discretion BUT there is mandatory language.    

· *****He wants us to compare the language in the Wells case and the Dunkley case to see the difference in the types of trusts.**********

· would trust instrument in Wells evade principal to compel support for wife?  Yes.  However, not so in the Dunkley case—trustee can look at ALL circumstances prior to making a decision.

D.  Protecting Beneficiaries from Creditors:  More on Support and Discretionary Trusts, and an Introduction to Spendthrift Trusts:
· page 565

· Spendthrift Trusts

· Wilcox v. Gentry:
· Page 566

· Court saw no valid reason for treating payments to a beneficiary differently from payments made on behalf of the beneficiary as far as creditors are concerned.  If the creditor has the right to reach payments made to the beneficiary excluding payments made on behalf of the beneficiary serves only to encourage circumvention of that right.

· This is a discretionary trust

· Scheffel v. Krueger:
· Page 573

· Starts to talk about spendthrift trusts

· A spendthrift provision is enforceable unless the beneficiary is also the settlor or the assets were fraudulently transferred to the trust.

· The other exception, besides the above fraud exception, is that spendthrift provisions shall not apply to a beneficiary’s interest in a trust to the extent that the beneficiary is the settlor and the trust is not a special needs trust established for a person w/ disabilities.  

· Here, b/c the settlor of this trust is not the beneficiary, the spendthrift provision is enforceable.  So, the above exceptions were not applicable. 

· Bacardi v. White:
· Page 577

· See conclusion on page 580—this is about a divorce

· A continuing garnishment against a spendthrift trust is also a “last resort” remedy that is available only when the traditional methods of enforcing alimony arrearages are not effective.  Were a continuing garnishment is appropriate, the trustee, if it wishes to make payments to the debtor-beneficiary in excess of alimony then due, should seek court approval before it makes such payments.  The court may authorize such payments if sufficient assets remain in the trust or if other provisions are made to secure the payment of alimony to the person who should get it.

· Court also held that an order awarding attorney’s fees or a judgment for such fees which result from the divorce or enforcement proceedings is collectible in the same manner.  Such awards represent an integral part of the dissolution process and are subject to the same equitable considerations.  

· Spendthrift provisions set up for purpose of protecting beneficiaries from debtor/creditor…..

· Garnishment order helpful to creditors:

· …..

· There are basically 3 types of trusts:

· 1.  Inter Vivos—generated while you are (the settlor) alive.

· 2.  Testamentary—come into being when the settlor dies and generally in the will. 

· 3.  Constructive/Resulting—these are a figment of the court’s imagination.   

· The 3 types of trusts will take some form of the below—determine by looking at the language of the trust:

· 1.  Support

· 2.  Discretionary

· 3.  Disc. Support

· 4.  Spendthrift—can tag this on any of the trusts.

· Trusts, cont.:   see page 564

· 1.  Totten Trusts—p.o.d. bank acct trusts

· 2.  By Pass—basically the same as a credit shelter trust.  Generally find in wills (same for credit shelter).  Do so that can pass as much money as can w/o marital deduction to spouse so avoid paying estate tax.

· 3.  Sprinkle (Spray)—says that at my death we will fund this trust and at my discretion the trustee shall pay the following to the following people.  However, doesn’t go to beneficiaries until the settlor dies.  

· 4.  Crew Shelter

· 5.  Charitable—fully tax deductible.  Can set up either while alive or in will. 

· Aside:  may get writing assignment next week.

· D.  Protecting Beneficiaries From Creditors:  More on Support and Discretionary Trusts, And an Intro to Spendthrift Trusts:
· Wilcox v. Gentry:
· Page 566

· Issue:  if the trustee exercises its discretion and makes a payments on behalf of the beneficiary, whether such payment is subject to the creditor’s garnishment?  

· Court saw no valid reason for treating payments to a beneficiary differently from payments made on behalf of the beneficiary as far as creditors are concerned.

· Good language on page 569—look at!!!!!!

· Spendthrift trusts:

· Page 571

· Spendthrift provisions are designed both to prevent voluntary assignments and to prevent the beneficiary’s creditors from garnishing the beneficiary’s trust interests.

· Unlike support trusts, spendthrift trusts permit a trust settlor to insulate trust assets from creditors while permitting the beneficiary to enjoy trust assets for purposes other than support or education.

· Unlike discretionary trusts, spendthrift trusts permit the trustee to make payment to the beneficiary while withholding them from the beneficiary’s creditors.

· The only ground upon which it can be held to be against public policy, is that it defrauds the creditors of the beneficiary.  

· Spendthrift trusts are not unfair to creditors, b/c creditors can ascertain the restrictions on the beneficiary’s income and choose whether to extend credit.

· Scheffel v. Krueger:
· Page 573

· A spendthrift provision is enforceable unless the beneficiary is also the settlor or the assets were fraudulently transferred to the trusts.

· Otherwise, b/c the settlor of the trust is not the beneficiary, the spendthrift provision is enforceable.  

· Bacardi v. White:
· Page 577

· Whether disbursements from spendthrift trusts can be garnished to satisfy court ordered alimony and atty’s fee payments before such disbursements reach the debtor-beneficiary.  

· Court held that disbursements from spendthrift trusts, in certain limited circumstances, may be garnished to enforce court orders or judgments for alimony before such disbursements reach the debtor-beneficiary.  Also held that an order or judgment for atty’s fees awarded incident to the divorce or the enforcement proceedings may be collected in the same manner.  

· A garnishment against a spendthrift trust is a last resort remedy that is available only when the traditional methods of enforcing alimony arrearages are not effective.  

A number of states have enacted statutes purporting to give creditors the right to reach a debtor’s interest in a spendthrift trust to the extent that the debtor’s interest exceeds the debtor’s needs for education and support (page 582).

· However, can garnish the beneficiary (the payout) but not the support spendthrift trust itself.  This is b/c the duty is mandatory to pay only the income.

· As to discretionary spendthrift trusts:  b/c the trustee has discretion to pay the beneficiary does not have a steady paycheck, so not going to garnish the beneficiary, and instead want to try to garnish the trust.  However, it is going to be an uphill battle to win if you are trying to garnish outside of alimony/child support.  Hard to win garnishment if garden variety credit card debt.

· If trying to garnish a beneficiary of a support spendthrift trust for failure to pay alimony/child support garnish the beneficiary b/c if is getting mandatory payout.

· However, if trying to garnish a discretionary spendthrift trust for failure to pay alimony/child support garnish the trustee b/c it is not mandatory to pay the trustee on a regular basis.

· Aside:  in the support trust the trustee’s duties are always madatory.  

· Aside:  with a hybrid trust do two garnishments:  one to the beneficiary and one to the trust.

· Problem, page 577:
· 1a.  garnish the trust b/c mandatory language.  This is only a support trust.  So, trustee writes an 8K check to creditor and 2K to beneficiary.  

· 1b.  Trustee may cont. to pay Ben all of the income b/c the creditor who was not related to education/support of Ben does not get paid.  This is a hybrid

· 1c.  Creditor may prevent the trustee from making payments to Ben, but cannot actually garnish the trust.  This is discretionary.

· 2.  It makes the above three trusts a spendthrift trust.  Insulates Ben from all creditor claims except as though such as child support/alimony.

· 3.  1b.  B/c of the education language in the clause.  However, trustee could possibly argue that trustee did not use his discretion to pay for the education, that instead this was Ben’s decision, outside of the trust/trustee.  Was not in the trustee’s discretion.  

· 4.  Can garnish the beneficiary—go after Ben, b/c entitled to reach anything in Ben’s hands.

· ****He likes the above questions!!!!!!!******

· Asset Protection Trusts:
· There are 2 types of asset protection trusts:

· 1.  Domestic

· 2.  Foreign

· Federal Trade Commission v. Affordable Media, LLC
· Page 585

· The issue on appeal is the d.c.’s finding the Anderson’s in contempt for refusing to repatriate the assets in their Cook Islands trust.

· The burden is on the D to prove that it is impossible to make the trust assets subject to the court’s jurisdiction.

· Here, the Andersons failed to do so as they maintained control over the trust and could repatriate the trust assets.  As such, the d.c. did not abuse its discretion in holding them in contempt.  

· Problems on page 591:
· Crummy Trusts

· Credit Shelter Trusts

· Qtip Trusts

· Martial Deduction

· Unified Credit

· Annual Gift Exclusion

· Inter vivos Revocable Trusts—settlor retains the power to revoke/control.  Going to be a part of his estate.

· Inter vivos Irrevocable Trust—funds are not part of the settlor’s estate b/c he has no control over.

· Crummy Trusts:
· Ties in w/ annual gift exclusions

· Think giving 12K to each of your children

· However, usually going to be going to minor children (under 19)

· So, run into problems of creating future interests.  To be able to take the tax exclusion going to need to be a present interest.

· Estate of Kohlsaat:
· Page 611

· Held that the beneficiaries had the unrestricted right to demand immediate distribution (30 days) so the settlor’s transfer to the trust qualified as an annual gift exclusion—even if the beneficiaries did not exercise their distribution rights.

· Irrevocable inter vivos trust

· Involved a transfer of a building

· The two children where both the trustees and primary beneficiaries

· However, also had 16 contingent beneficiaries who had a right for 30 days to demand distribution from the time of a transfer.  Unfettered right to make a w/drawal.    

· Works b/c these are her kids

· This is how excluded the entire property from tax

· So, allows you to take advantage of the max annual gift exclusion

Questions on page 614-615:
1. b/c mom and dad wouldn’t let and to avoid family war.  Would not be in their best interest to w/draw.

2. This would be dumb b/c the IRS will get you for defrauding!!!!  Do NOT put in writing!  Probably would not qualify, again b/c defrauding the IRS.

3. Sure, but the sister and her kids would be more likely to demand distribution.  Risk is those individuals making the w/drawal.

Testamentary Trusts:
· Marital deduction:

· This deduction is unlimited

· Therefore, the surviving spouse that takes the decedent’s spouse’s estate does not pay estate and gift tax.  However, when surviving spouse dies you are going to pay the tax.

· So, want to put a credit shelter trust provision in your trust to protect the surviving spouse.

· Credit Shelter Trusts:  trust that allows the Settlor to completely utilize his unified credit by conveying to his surviving spouse the max amount of funds/property that can be conveyed in the year of his/her death.  This causes the amount not conveyed to the surviving spouse to be taxable upon settlor’s death, but it completely uses up his unified credit.  Then when the Spouse dies, he/she can utilize their unified credit to avoid taxation on the maximum amount conveyable to a child/other person at their death.

· Your, the decedent’s estate, will be the tax of your unified credit.  As such, the unified credit cancels the tax and pay nothing.

· Do this as a testamentary trust the will be spring into being upon your death.

· So, want to use up your unified credit when passing your estate to your spouse.

· Can say what you want to happen to the money that represents the unified credit when the surviving spouse dies.

· Example 1, page 616:
· May see something like this on his exam

· ****see all examples going from pages 616 to 628

· Re, example 3:

· Left wife w/ special power b/c he restricted who she could distribute to.

· If had left the power to distribute to anybody, including herself, then would have a general power of appointment.

· Special v. general power of appointments

· Special powers of appointment are not to be included in the trustee’s estate, where general powers of appointment are included in the trustee’s estate.

· Example 4 is a credit shelter trust

· Can exercise special power of appointment when dealing with kids who may have special needs.  If surviving spouse fails to use the special power of appointment then it dies w/ the surviving spouse.

· Example 5:

· Example of a valid shelter credit trust

· *****shows the importance of having ascertainable standards in the trust language.

· ****use in writing assignment

· Problem, page 621:

· One spouse has to much in assets and other does not have enough to use unified credit.  So, need to convince spouse to transfer some to husband to equal out the estates.

· Q-tip Trusts:
· Tax problem is making sure qualify for marital deduction.  The problem is not the unified credit, b/c that part is like the credit shelter trust.

· Subsequent spouses

· May want to use for writing assignment

· See example 6 on page 625!!!!!

· See how uses both the qtip trust and the credit shelter trust

· Shows how to exempt entire estate

· Seems to be a good way to deal with writing assignment

· Re:  Charlie  

· The surviving spouse is probably not going to be the trustee and have discretion.

· Use credit shelter trust to use up the surviving spouse’s unified credit.

· ****use a pour-over provision to keep out of probate.  

· Ex:  residuary pours into the q-tip trust and the rest goes into a credit shelter trust.

· Page 626, Problems:

· 1.  Sounds like a spendthrift provision.  Be really careful in putting a spendthrift provision in your q-tip trust, but be CAREFUL in the language.  Can also put in credit shelter trusts, but again, be careful.

· 2.  Can always take an elective share.  Remember the augmented estate to include 8.1M for a total of 9M.  Wife gets 50% for elective share pursuant to UPC.  Most comes from Laura’s share.

· Generation Skipping Trusts:
· Not going to see unless client is EXTREMELY wealthy

· Page 626-627

· See example 7

· Crummy trust—generated for sole purpose of using up annual gift exclusion per child per year so long as you give them unfetthered right to w/draw it the year the transfer is made.

· Credit shelter trusts—use up unified credit.  Every husband and wife has this and do not know final amount until year they die.  So want to make sure that when spouse dies you use up the unified credit to prevent the credit from dying with them.  Make it a testamentary trust.  Convey max amount possible in accordance with unified credit.  Leave residuary to spouse due to marital deduction.  

· Q-tip trusts:  qualified terminal interest property trust.  Leave $ to kids after wife dies, must have 2 trusts:  credit shelter and q-tip.

· Modification of a Trust:
· Also going to talk about termination of the trust

· Modification or Termination of the trust by the Settlor:
Page 629—Connecticut General Life Insurance Co. V. 1st National Bank:

· The language in question was:  “donor reserves the right to amend this agreement from time to time in any and all respects; to revoke the trust hereby created, in whole or in part; and to change the identity or number of the trustee or trustees hereunder, by written instrument executed by Donor and delivered to any trustee during Donor’s lifetime.”

· The court held that the trust ruled over the changes proposed to be made through the will.  The will did not take precedence over the trust.  Remember what he said about widows and kids.  

So, when you make a trust, go ahead and put language in there stating how trust can be modified or terminated.  State how and who can terminate.  If do not reserve the right to revoke, then the trust is irrevocable!!!!!!!  (doesn’t matter what you intended the trust to be if you do not put the revocation language in there!)

Above, he didn’t revoke during his lifetime and didn’t deliver the change to the trustee, so the above case supported the trust.

The settlor may want to avoid litigation over whether a purported revocation is effective or not—reason as to why to include this language in the trust.

page 631—Questions:
1.  Not any good reason except to protect the trustee against liability.
3.  No—it’s pretty clear.  Court thinks that he hasn’t done right by the 1st wife and kids.

Modification or Termination by Consent:
· Page 632

· Cannot frustrate the intent of the settlor!!!!!!!!

· Have to avoid doing this

· Courts look at the totality of the circumstances

Adams v. Link:
· Page 632
Frustrating the Settlor’s intent.
American National Bank v. Miller:
· Page 635
here the settlor who got the income for life is dead (this was not so in the above case).  Also, all the grandkids are over 35.  All of the conditions laid out in the trust document have been satisfied.  So, there was no material purpose remaining for the continuation of the trust.  As such, not frustrating the settlor’s intent.  

page 640—Problem:

· Here we have the testator’s indications on how to modify/termination the trust in writing.
1.  This is not frustrating the settlor’s intent.  Can do this as long as not a spendthrift trust.  He thinks that the American bank case would terminate the trust.
2.  Adams court would not act favorably to this modification provision (frustrating the testator’s intent).  He thinks that the American bank case would terminate.  

page 644:
Modification or Termination w/o consent of all beneficiaries:
· Walker v. Walker:
was includable in surviving spouse’s estate.  So, trustees brought a reformation action to correct the trust (trying to prevent from being a general power; that there be a corporate trustee at all times; and emphasis the testator’s intentions).  Court held that reformation was appropriate.

· Aside:  He does not think AL would do this—too liberal
did an ascertainable standard.  He thinks that you cannot win in AL w/ this case.

Problem—651:
1.  Termination by consent is a problem b/c of the remainder of the son’s issue—could have more kids.  Only possible if court appointed a guardian to represent the interests of the unborn—going to be hell to do (his words).
2.  He doesn’t think he can.  If following statute has been enacted it is the only way could compel—absent this, cannot do.

Charitable Purposes:
· Page 653
got to have:

· Settlor’s intent

· Corpus

· Beneficiaries
With charitable trust, do not have identifiable beneficiaries

Shenandoah Valley Bank v. Taylor:
Page 653
the problem in this case is benevolence.  Court held that was not a trust.  Distinguished between charitable trusts and those documents just devoted to mere benevolence.  Rather than serving an educational service, the trust was just devised to bring pleasure and happiness to the children. 
Would the court have enforced as a private trust if had said 20 years and adequately identified the beneficiaries?  Yes, b/c would not violate the rule against perpetuities.  

A private express trust MUST identify beneficiaries so that have someone to enforce duties against the trustees!!!!!

Who has standing to enforce a charitable trust?  Generally, it is the attorney general of a state.  

Questions page 659:
1.  Distant relatives
2.  Residue distributed to Jane Doe and language treated as precatory, and no trust created b/c of precatory language.  
3.  Trust may have enforced the trust as being designed to reduce proverty.  Could also have an educational purpose.  

So:  Various ways to maybe modify or terminate a trust
make sure know what the permissible purposes are to create a charitable trust—read in the book!!!!!!!!!!
the above are the only ways to create a charitable trust—if meet approved reasons, then not going to have to worry about having indentifable beneficiaries.  
  

 

· The Cy Pres Doctrine:
· Page 663

Has to do with a trust once it disappears, is used up. Etc.

Problem, page 663:
· The man did not leave enough money to establish a law school, but nonetheless, a valid trust has been created.  So, have a stated trust purpose that is impractical of being carried out.  This is where the doctrine of cy pres comes in.
1.  Cannot simply divert the money to other purposes.  Have to get court approval before can do anything other than what trust says.  School may seek judicial enforcement of the cy pres doctrine and modify the trust so that can use the money for something else for the school.  Tell the judge how you want the modification applied (what you want changed).  Preferably want to suggest the modification have to do something w/ law.  
We do not know about any alternative dispositions.  
2.  The residuary beneficiaries are going to oppose the application of the cy pres doctrine so that they can get the money.  You want to argue that there was no charitable intent, only a desire to create a law school at his alma matter b/c w/o charitable intent the trust fails.   (if you represent residuary beneficiaries).  These are the easiest people to represent in this problem.
3.  Hofstra is a total outsider, not named in the trust.  Hofstra should strongly support the application of the cy pres doctrine b/c they could get the trust money, possibly, if the judge decides to do cy pres, but to not create the school at LIU.
4.  Attorney General is going to support cy pres b/c can make an independent judgment as to who should get the money.  Attorney General’s have standing to enforce the terms of charitable trusts.  Good chance the court would turn to Attorney General to see what to do w/ the trust money.  

For the doctrine of cy pres to work, HAVE TO HAVE CHARTIABLE INTENT!!!

Estate of Crawshaw:
· Page 663—this is the cy pres case
The cy pres doctrine should not be applied if the testator has:  (1) manifested a specific charitable intent; (2) has anticipated possible failure of the trust; or (3) has made an alternate disposition of the property if the charitable gift should fail.  
Court affirmed the application of the cy pres doctrine.  

*****see bottom of page 673 to top of 674—UTC section 413(a):

· (a) Except as otherwise provided in subsection (b), if particular charitable purpose becomes unlawful, impracticable, or impossible to achieve, or wasteful:
(1) the trust does not fail, in whole or in part
(2) the trust does not revert to the settlor or the settlor’s successor’s in interest; and 
(3) the court may apply cy pres to modify or terminate the trust by directing that the trust property be applied or distributed, in whole or in part, in a manner consistent w/ the settlor’s charitable purposes.
(B) A provision in the terms of a charitable trust that would result in distribution of the trust property to a noncharitable beneficiary prevails over the power of the court under (a) to apply cy pres to modify or terminate the trust only if, when the provision takes effect:

· (1) the trust property is to revert to the settlor and the settlor is still living; or
(2) fewer than 21 years have elapsed since the date of the trust’s creation.

Estate of Wilson:
page 677
A private trust does not fall w/in the 14th amendment (equal protection clause) of the constitution. (this is from the Johnson case?)
Can get away w/ discrimination in trusts/wills b/c they are a PRIVATE contract.  And in this way, does not violate the 14th amendment.

Page 673:
· Problems:

· 1.  If this has only been a money disposition, then Marymount’s position is going to be a lot weaker.  REMEMBER THAT ENTIRE DOCTRINE OF CY PRES RESTS ON GENERAL CHARITABLE INTENT.

So, in the cy pres doctrine have to have:
1.  Charitable trust, if do not know if a charitable trust, then going to have to get a judicial determination of charitable intent.

Chapter 8—Powers of Appointment:
page 686
**A power of appointment is a power that authorizes the donee to designate recipients of the appointive property.—bottom of page 686
donor, trustor, settlor—these three are interchangeable
donee, trustee—the person to whom the donor has given a power of appointment.  The settlor gives the power of appointment to the trustee; the donor gives the power of appointment to the donee.  

Parties to a power of appointment:
page 687
The person who creates the power of appointment—the person whose money or property will be distributed then the power is exercised—is called the DONOR of the power.

The person to who exercises the power—the persons who actually decides how the donor’s property should be distributed—is called the DONEE of the power.

The people to whom the donee appoints the property are the APPOINTEES.  The donor often restricts the people to whom the donee may appoint.  The class of people eligible to receive the appointive property are called the OBJECTS OF THE POWER or the CLASS OF PERMISSIBLE APPOINTEES.

Finally, who takes if the donee never exercises the power of appointment?  The people who would take in the absence of exercise—whether or not they are explicitly named in the instrument creating the power—are called the TAKERS IN DEFAULT.

pages 689-690:  Problem on Terminology:
1a.  he is
b.  don’t know yet b/c don’t know who is going to outlive the other
c.  any blood relatives or his wife or himself
d.  his intestate heirs—for example, if his wife and daughter already died and no one takes.

Estate of Hamilton:
page 690
gave wife general power of appointment to be exercisable only by specific reference to the said power.
not letting wife exercise will alive, but must exercise by specific reference in her will.
Court held that wife did not make specific reference to the power.  Wife wrote her will in the 60s, and husband’s in the 80s, so she exercised a power that she did not yet have to exercise.  Not going to be able to exercise a general power of appointment that you get in an 80s will in the 60s.  So, she didn’t specifically reference the 80s will.  

get answers to set of questions on page 692-693
4a—“which makes a specific reference to this power identified by the date of this will.”
4b—“which makes a specific reference to this power identified in my last will.”

Scope of Power:
Will of Carroll:
page 703
this was fraudulent conveyance of power.  So is invalid.  Cannot perpetuate a fraud through a power of appointment.

Benjamin v. Morgan Guaranty Trust:
page 710
The will creating the marital trust also granted a general power of appointment upon her death.  Although it is true that code proscribes entering into a K which would limit or direct how a power of appointment may be exercised, and such a K is unenforceable, any appointment may be exercised, and such a K is unenforceable, any appointment made pursuant to such a K which otherwise complies w/ the scope of the power of appointment is not rendered invalid of the existence of the K.

Problem, page 700:
1.  Yes.
2.  Appointment will be invalid b/c esther is not a permissible appointee.
3.  Sure, once the appointed power reaches them they can do whatever they want w/ it.
4.  Ks are not enforceable.  




· listing the elements of a trust will probably be an essay on the final.

· Powers of Appointment:  can be either general or special.  A donor gives the donee the power of appointment.  That means that the donee is the agent of the donor’s property.  

· Special Power of Appointment:  limit the donee to distributing the assets to no one outside a certain class of persons.  This is not included in the donee’s taxable estate upon death (absent the donee placing the assets in his or her estate).  You tell the donee who and how will distribute the assets.  

· General Power of Appointment:  can appoint to anyone the donee wishes.  The bad part of this is that the entire trust is in the donee’s taxable estate when he or she dies.    

· Creditor’s rights—use powers of appointments to avoid creditors getting into the trust.  

· See bottom of page 717-718—problem.  *****Need to read this material—will be tested on this topic!!!!!!!**************  What would you recommend?  Testamentary power to appoint to anyone other than his estate or creditors—restrict ability to distribute to anyone BUT his estate or the creditors.  This is b/c if not in the estate then the creditors cannot get to the money.  So, don’t give to himself or creditors, but can give to his heirs.  This makes sure that the assets or not in the son’s estate so that creditors can get to it.      

· Use as tax tool

· Power that appoints property in donee’s estate

· Donee Tax Planning

· Future Interests:
· Classification system:  1.  Future; 2.  Present.  

· Equitable assets theory—page 718, paragraph 4.  Holds that the appointive property is subject to claims by donee’s creditors—BUT ONLY IF THE DONEE ACTUALLY EXERCISES THE POWER.  If the donee chooses not to exercise the power, permitting the appointive property to pass to the takers in default, then the creditors may not reach the appointive property.  This theory, in the above question, would phrase that if the net estate is greater than all creditor claims then give son 75% power and daughter 25%.  If the estate is not greater than all creditor claims, then not exercising power of appointment.  Need to state if testamentary (has to be done in will), inter vivos (has to be done when alive); etc.

· Donee would not want to exercise power of appointment until they die.

· With special powers of appointment, have to make the restriction that donee cannot leave to themselves.

· Powers of Appointment as a Tax Tool:

· Best v. United States—page 725

· A provision to provide for “reasonably necessary for comfort, support, and maintenance” is not a general power of appointment and is limited.  So, not included in the surviving spouse’s estate.  Today, whether this case would be upheld depends on if you have a republican or democratic majority court.  

· Estate of Kurz v. Commissioner—page 732

· This sounds like a specific power of appointment.  However, the court held that it was a general power of appointment over the 5% of the Family Trust.

· Problem—page 722:

· If divide estate equally between kids, then the estate is going to be taxed at this death and also at his kid’s death.  Can use a generation skipping trust—he can take a million ($1 million special exemption—separate from $2 million unified credit) here and slip to the grandkids.  Would need to use a specific power of appointment, with parents as trustees.  Would not want to create a general power of appointment b/c then would go into his children’s estate to be taxed and would not get any benefit of the generation skipping trust.       

· *****Page 725—Problem:

· what constitutes a general power of appointment:

· a.  general power of appointment—“uncontrolled discretion”

· b.   general power of appointment by will b/c entitled to appoint to his own estate.

· C.  special power of appointment 

· D.  he is screwed once Sally dies and his special power of appointment becomes a general power of appointment upon Sally’s death.

· Future Interests:
· Page 744

· Future Interests can either be future or present.

· Mahrenholz v. County Board of School Trustees:

· Page 748

· “possibility of reverter” exists if there are conditions in the deed/doc that would cause the conveyance to revert back to the original donor.  This is different from the right of entry/possession.  Son did not have to go in and take possession.  Only have to prove that at time sold the land that it was no longer being used as a school.  

· Webb v. Underhill

· Page 751:

· Vested interests are present, possession interests.  They are neither future nor contingent.

· In the type of future interest in which the donor retains a future interest…

· Future Interest—Donor retains Interest

· 1.  Reverter

· 2.  Reversion

· 3.  Right of Entry

· Future Interests—In persons other than donor:

· 1.  Remainder

· 2.  Executory Interest

· Types of Remainder Future Interests:

· 1.  Indefeasibily Vested—means that the remainder interest is vested in that other person (other than donor) and cannot be taken away from him.

· 2.  Vested Subject to complete divesture—vested but under certain circumstances could lose interest.

· 3.  Vested Subject to Open—can reopen if it is vested/future interest under certain circumstances.

· 4.  Contingent—Most are this.

· Gifts to Individuals:
· Should the individual have to survive the donor to take, or can anyone?

· In re DiBiasio:
· Page 758

· Wanted to make a remainder contingent on beneficiary surviving.  Court held that did not vest at DiBiasio’s death, but Fiore’s death.

· Read the holding on this!  Would have been easy to include language to provide for a reversion if had wanted to.  However, he didn’t.  He made it a contingent remainder.  Read the language of the future interest.

· Reversion:  Law the right, esp. of the original owner or their heirs, to possess or succeed to property on the death of the present possessor or at the end of a lease : the reversion of property.
· • a property to which someone has such a right.
· Problem on page 758:
· Case 1:  Does not lapse.  Generally lapse statutes do not go into effect if die after the testator.  So, when the testator died, the daughter’s interest became vested, or possessory.
· Case 2:  when sister dies, the anti-lapse statute does not defeat daughter.
· In all likelihood, E would take all interest
· there is a preference for vested property—is really strong in DiBiasio case.
· The no implied condition of survivorship implies in all cases—per DiBiasio case.
· Case 3:  goes to F and G
· Express Conditions of Survival:
· Page 766
· Matter of Krooss:
· Page 766
· Only circumstance—death before the wife
· Left the remainder to his kids and his wife.  So, decedent didn’t retain an interest for himself.  So, will be either an exectory interest or a remainder.  Here, it is a remainder interest.  What types of remainder interest is it?  It is vested subject to complete divesture.  Here, wife died w/o living any kids.  B/c her interest was not vested and she didn’t have kids, so her husband is entitled to take her entire interest.  
· Browning v. Sacrison:
· Page 771
· 2 types of interest:  present and future.  If there is any way you can make this a present interest, then forget about above notes.  If not, have to go through all of the future interest steps.

· Class gifts of Income:

· Page 815

· Dewire v. Haveles:
· Page 815

· Held that Jennifer was entitled to her father’s share.  Joint tenants w/ right of survivorship…

· Rules Against Perpetuities:
· Page 822****************  No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

· Beyond the above, the rule does not permit dead hand control!

· 2 Points to the above rule:
· 1.  The rule is a rule against contingency!  See example 5

· 2.  As such, the rule invalidates interests that might remain to long.  However, does NOT invalidate interests that will at some become vested—even if it takes 100 years.  As such, IT IS A RULE OF PROOF.  To prove that the interest is valid you have to be able to point to a person who will have a vested interest w/in 21 years of the death of the last person, or the measuring life.  If cannot prove, then you’re up a creek.

· In order to calculate a life in being you have to have a measuring life:

· 2 standards to meet w/ measuring life:
· 1.  must be sure that the interest in Q will vest w/in 21 years of the death of the measuring life (whoever you pick as the measuring life).

· 2.  must be sure that the measuring life was alive when the interest was created.  

· Class has to be a closed class to be a measuring life!  As an aside, would have a closed class if son died and then his kids would be a closed class b/c son died and cannot have more kids.

·  *****get Crystal’s flow chart example!!!!!!!

· Page 824—examples!!!!!!  See example 5

· *****Ex Questions:  A future interest has a present value to its holder?

· A power to invade the corpus is not tied to an ascertainable standard, if so it’s not included in the taxable estate?

· Reversion is a future interest held by a grantor but is not a revertor or right of entry

· Review:
· go back and look at syllabus—look at this to know what to study.

· Estate tax—chapter 6—know the table in this section.  There are estate and gift tax considerations to look at when die.  Look at the charts about amount of tax, unified credit, and modifications to the maximum tax brackets.  Do not have to memorize, but be familiar w/ what it says.  Know that there is an unified credit and an estate tax.

· 3 things from CH 6:  

· 1.  How unified credit works; 2. How inter vivos gifts can be used to reduce the estate tax burdens; 3.  How marital deduction can reduce estate tax burdens.

· Pages 461-464—read these!!!!!!  Again, don’t have to memorize, but read these.  Example one on page 464—read through this!!!!!

· 464—annual gift tax exclusion--$12K per person, per year!!!!!

· Marital deduction is unlimited

· Also, what to use up the unified credit to prevent tax burdens on surviving spouse.

· In 2010, if congress doesn’t change its mind, Congress is doing away w/ this tax scheme.

· Gifts between spouses are NEVER subject to estate and gift taxes.

· Read examples in Chapter 6!

· Creation of trusts—how to make them
· Chapter 7

· Purposes is to give you a feel of what a trust is and is not.

· Formalities for creating a trust are much lower than for executing a will.

· Know the four elements required to make a trusts:  1.  Intent; 2.  Beneficiary of the trust; 3.  Corpus of the trust; 4.  Must be a trustee of the trust.  KNOW THIS!!!!!!!!!!!!!!!!!!!!!!!

· Definition of a trust:  A trust is a legal relationship in which ownership of property is divided between a legal owner and a beneficial owner.

· 3 reasons to create a trust:  1.  Testator has concern about the capacity/ability of a beneficiary to manage trust property; 2. Desire on part of testator to avoid probate system; 3.  Desire to provide for different beneficiaries over time w/o using a legal life estate.  

· No trust will fail for lack of want of a trustee!!!!!!!!!  If the trustee dies, resigns, refuses to serve, or quits, the court will simply appoint another trustee.

· However, a trust will probably fail for lack of a corpus—no trust property, no trust!  Ex:  cannot use future interests from next year’s profits to fund a trust.

· A trust WILL fail if you do not specifically identify the beneficiaries!!!!!!! 

· Aside:  there is a trend for courts to do everything possible to find beneficiaries to the trust.  

· Every trust MUST also have INTENT—basically, know the elements!!

· *****See Moss v. Askford case and the 4 thoughts!!!!!!!!!!!  This case started to changed things

· Moss:  trust can be salvaged even if beneficiaries were identified in some way, draft trusts to avoid indefiniteness; old school that said essential to identify essential beneficiaries is no longer true; tried to enforce trusts even when beneficiaries not adequately identified.

· See Lyndon v. Fish case—“I desire”

· Know precatory language (I desire) v. mandatory (I shall) language.  

· Precatory language is not enforceable, however, in above case even though she used such language the court upheld the trust simply b/c she had the intent to create the trust.  

· Brandard v. Commissioner—settlor tried to create trust by transferring future profits but court would not let happen.  

· Forming the trust:

· The capacity and intent and formalities.

· Have to have capacity to create a trust, like wills.  Read the Spicer case about precatory language.  

· Have to give some duties to the trustee—intent is not enough, have to spell out duties for the trustee to have a trust.  

· Goodman case lists the formalities for a trust.

· Formalities for a trust, are not as extensive as a will.  Here, if can prove a K, can prove the existence of a trust.

· Avoiding the probate process
· Use as an estate planning tool.  

· There are times where do not need a trust

· 6 reasons to create a trust:  1.  Probate avoidance; 2.  Provide for minor kids; 3. Flexibility into estate planning; 4.  Protect beneficiaries from creditors; 5.  Planning for your institutional care; 6.  Estate tax reduction.

· Things you can do outside of trust to avoid probate:  Joint tenancy deeds—joint tenant and joint tenant w/ right of survivorship (these work for real property), survivorship rights; payable upon death, transferable upon death.

· Aside:  to get medicare, have client make gifts to children (or someone) to get assets out to qualify.  However, remember it is a crime to advise how to specifically get money out to qualify.

· Aside:  AL doesn’t recognize totten trusts, but does recognize payable upon death bank accounts.   

· Support and discretionary trusts and spendthrift trusts
· Support—you place mandatory duties.  You don’t need ascertainable standards.

· Discretionary—requires and ascertainable standard health, education, maintenance, and welfare.  

· Discretionary Support Trusts—look at the reason for doing this.  If not careful can make the corpus of your trust available to creditors, especially if for child support.  If trustee have discretion to pay or not pay, and there is a creditor (think child support), they can reach the interest of that beneficiary through the trustee due to the trustee’s discretion.  However, if a pure support trust and trustee has no discretion, then more than likely cannot reach trust assets b/c no discretion.

· Spendthrift Trusts
· Make sure beneficiary cannot get to the corpus.  Can also protect the assets from the beneficiary’s creditors.  Prevent beneficiary from assigning his interest in the trust to a creditor.  

· Planning for institutional care—medicare and medicaid
· AL is a cap state when it comes to Medicaid eligibility.  In order to qualify can have no more the $2K in cash and no more than $2K in other property (ex:  insurance, burials, furniture, etc).  Medicaid will not pay a dime until assets are below the $2K cap.  

· There is a difference between medicare and Medicaid.  Medicare is for people over 65 to provide for medical coverage.  Ex:  with nursing home, medicare pays first 20 days as a rehabilitative service, then once use up this coverage if qualify for Medicaid coverage that will kick in.  Even if you are covered by Medicaid, if you let your bank account go over $2K you are disqualified for that month.  What you should consider in basic estate planning:  will, durable power of attorney, living will.  

· Modifying trusts
· See above

· Read Estate of Colesact case

· Know about Crummey trusts—unique b/c use annual gift tax exclusion as long as allow a w/drawal period.  This is a very valuable way to set up a trust for kids and contribute to annually w/o tax consequences.

· Blended Families in U.S.A.:

· Need 2 types of trusts:  credit shelter and QTIP

· Credit shelter—take max amount of money that can go into it in the year that you die, which uses up unified credit.  Then put residue into QTIP trust to provide for surviving spouse the kids you want to provide for.

· Charitable trusts
· Private expense trusts/ charitable trusts

· People donate large sums to charitable trusts b/c they are good people and they want to keep their name in view and there are tax incentives.  There is a 100% deduction for gifts that qualify as a chartiable deduction.  

· See Shenadorah case

· Who has standing to enforce a charitable trust—the attorney general and has standing

· Cy pres doctrine as applied to charitable trusts
· Merrymount case and Estate of Croshaw case

· Powers of Appointments
· General and Specific/special

· The bad thing w/ general is that it gets placed in another’s estate and must be taxed, while the specific doesn’t even go to another’s estate and as such, will not be taxed.  

· Future Interests and RAP
· Know the 4 categories of remainders

· Know difference between reverter and reversion.  Possibility of Reverter—Property can AUTOMATICALLY revert back to Gr’ or upon the occurrence of a stated event—“To X for as long as the property is used as a school…”

· Right of Reentry—Property can revert back to the Gr’ or IFF Gr/or Takes Action to get the property back—NOT automatic  “To X for so long as…, but if not…”

· Reversion—Remainder back to Gr’or at end of set term to another—Automatically back to Gr’or  “To X for life…” at X’s death, property goes back to Gr’or.”

