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Overview pp. 458-472

Lecture Notes

What is a Trust?

●It is a document, in writing, that allows a person to transfer wealth. You can have a trust set up while you are alive (inter vivos).

●You can also have a trust that springs into being  after you die: Testamentary trust. So, you can’t say that a trust is something that you set up while you are alive. 

●A trust is a document that allows you to dictate how your wealth is going to be transmitted, and to the person or persons who you want it to be transmitted to, and the conditions of the transmission.

●Page 461, 462, and 463:

●Uncle Sam taxes wealth so that children of the wealthy will have to work harder. What this really amounts to is that he wants your taxes.

●In times past, the estate and gift tax has been as high as 70%.

●How did the wealthy (Kennedys, Carnigies, Rockeffelars) hang on to the wealth they had aquired if they had to pay 50-70% taxes on it when they died? They took advantage of trusts. Back in the day before the rule against perpetuities came along, Joe Kennedy really took advantage of trusts. 

●Legislature started putiing restrictions on how much the government could get. 

●In 1996, and as late as 2001, Congress modified again estate and gift tax. 

●On page 461, 26 USC 2001: the imposition of the rate of tax. (See page 461)

“A tax is hereby imposed on the transfer of the taxable estate of every decedent who is a citizen or resident of the United States.”

-----------------------------Copy page 461, 462, and 463 and Insert in Notes Below--------------------

Subsection “C” is the actual rate schedule. *However, this rate schedule has been changed.

●If your estate, your taxable estate, if the amount with respect to the punitive tax can be computed is less than $10k, you have to pay 18%. 

●If it’s between 10k and 20k, you have to pay $1,800 plus 20% of anything over 10k.

(See corresponding page for above)

See subparagraph two, “Phasedown of maximum rate of tax”. Congress of 2001 passed this phasedown. 

See Paragraph A

“The punitive tax… 

(See corresponding page for above)

Hypo:

Suppose you have an estate $3million, 100 thousand. Look at the table on page 462 to determine estate and gift tax. $1, 290,000, 800.00 plus 55% of anything above $3million, except that the Congress in 2001 said that 55% is now reduced to 45% maximum. So, it would be $1,290,000,800.00 plus 45% of anything above $3million.

This gives you the code of 2001 which imposes the tax and tells you what the tax rate is.

---------------------------------------------------------------------------------------------------------------------

●See 26 USC 2010 on page 463. Congress has now decided to give you a unified credit against the estate and gift tax.

The general rule: a credit of the applicable credit amount shall be allowed to the estate of every decedent, against the tax imposed by section 2001.

The applicable credit amount: for purposes of this section, the applicable credit amount is the amount of the tentative tax which would be determined under the rate schedule set forth in section 20 2001 subsection C, if the amount with respect to which such punitive tax is to be computed were the applicable amount determined in accordance with the following table (see table)

See Example page 464

“If you died in the year 1998….”

See Example 1 page 464

“Decedent dies in 2004 with a taxable estate of $2million, 100K, and has made no gift during his lifetime. What is the estate tax due on the estate.?” You start with the $2million, 100K base, (see table), the table tells you that the tax is $780,800.00. *This is the tax on $2million, plus 49% of the balance over $2million.


Section 201, subparagraph C(2)(b), however, tells us that the maximum tax rate for 2004 should be adjusted from 49% to 48%. As a result, we add 48% of the $100k, which is the balance over the $2million. This amounts to $48k. The total tax then is $828. *You arrive at this by taking the$780,800, plus $48k of the excess.


Now, subtract the 2004 unified credit, which is $555,800. This makes the tax payable $273K.

What can a grandparent do to save all the money he has worked hard for from taxation?


1.Will


2. Trusts: bypass, intervivos, etc…


3. Gift-overs


4. Annual gift

*Tuition is a non-taxable event. However, it must be payable to the educational instution.

*What if you gave $25k to your grandson and told him to pay the tuition. This becomes a taxable event. Hoever, the first $11,000.00 is not taxable, and is considered a gift (Note: check the current annual gift rate)

●Annual gift can be made to anyone.

Problem page 466: Work this problem

“In 2004, Dana Donor, who is 75, has assets valued at $2million, $200k. At he death she wants her assets to pass to her 2 children and 4 grandchildren.”

What do we not know in this problem? When she is going to die. 

Assuming her assets don’t appreciate in value. Devise a strategy that will permit Dana’s estate to pass free of tax. How long would Dana have to live for the strategy to be effective? Would the strategy be advisable if Dana were concerned about her own needs for long term care?

The first thing we should think about when she says, “I want my estate to pass tax free.”?


The annual gift exclusion: She has 2 kids and 4 grand kids. Thus, she can forkout about $66k a year without any tax consequences. Therefore, she can reduce her taxable estate for every year that she lives by simply writing a check to her kids and grandkids for $11k. You then look at the table and estimate about how long she will live. Let’s assume that she will live another 5 years and die at age 80. In 5 years at $66k per year, she can pass of $330k that will not be taxed by annual gift tax exclusion.

If she is worried about future needs, you can set up an intervivos trust making her the trustee, and make the 2 kids and 4 grandkids the beneficiaries. This will give her the right to all th interest of $2.2million and the right to invade principal if she needs to for the rest of her life. Then at her death, the substitute trustee will pick it up and administer the trust for the kids and grandkids.

*Be careful though. If you appoint grandmother as the trustee, make sure that you make her duties such that it doesn’t put it back into her estate when she dies.
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In order to have a trust you must have 3 things

1. Trustee

2. Corpus

3. Beneficiary

●Any time you sit down to evaluate a problem and this person is asking you if you have a trust, you look for the above.

●No trust will fail because that there is not a trustee

●If the trustee is not readily identifiable, the court will appoint one, if the court concludes that the intent was for a trust. 

●After you determine that there is a trustee you have to look to see if there is a corpus (property in the trust: money, land, etc..)

●No corpus=No trust

●No Beneificary= No trust

●The trustee is the legal owner of the trust when: the minute the trust is established, and the corpus is transferred into the trust.

●The beneficiary is the equitable or beneficial owner of the corpus

●If it conveys the intent of the settler or the trustor(person who intends to make the trust), if it conveys his intent to make a trust, and it has all the requisite formality then it is a trust.

●There is not any particular format that you need to make a trust. But, you have to have all the necessary items in there(identify the trustee, identify the corpus, identify the beneficiary). In addition, if you want it to be a spendthrift trust you must have the restrictions placed in there. *There are requisite formalities for execution.

●Beneficiary must be reasonably ascertainable

●Definition of a trust: a trust is a relationship in which ownership of property is divided between a legal owner and a beneficial owner.

Why would someone create a trust?

●A settler or  trustor wants to benefit his family and descendants, but he wants to be able to pass a s much as he can to them and at the same time minimize his taxation, and he wants to be able to control how much they get and when.

EX: Suppose you have 4 kids. 3 kids are healthy. 1 has medical problems. He decides that he is getting older and that he has plenty for himself and his wife for their lifetime. But, he wants to make sure that his kids are taken care of because there is a possibility that the child with medical problems may need more than the other 3. If he just does a will, the child with the medical problems gets 25% of the estate (this may not fully carry out his intent). 

What can he do to make sure his child with medical problems is taken care of?

Revocable & Irrecovable trust. Name the Father the trustee. Name someone else as the replacement trustee when Father dies. Name wife as the beneficiary of the trust with the right to the income for the rest of her life with a power of appointment to allocate the corpus of the trust to the four children in any manner she deems appropriate.
Reasons for this:

By creating the trust and funding it in Father’s name, the father doesn’t have to include it in his estate when he dies, and lowers his taxes. 

*Mother must exercise her power of appointment before she dies. If she doesn’t then the trust is gonna go to your four children.

Basic Reasons for Trusts

1. Concern about the capacity of particular beneficiaries to mange trust property 

2. Desire to avoid probate systemt

3. Desire to provide for certain beneficiaries over time without using a legal life estate
You can be beneficiary and trustee, but there will be tax problems. So, you could have your wife or son or daughter act.

Where trust came from

●England. Back in 1400-15000s England had what was called the “use”. The “use” was nothing more than an arrangement by which if I owned 40 acres of land and I wanted to convey that land to my kids, so the chancery derived the “use”.

●What they would do is type up a document. I would convey my 40 acres of land to another person, and I would instruct that person that when I died that they were to hold that land and use that land for the benefit of my children for the rest of their life. *Here you had to really trust that person.

●By the time the 1500s came around the king got tired of the “use” and said no more uses without taxation. After that they started putting restrictions on the use. They said you had to have an identifiable trustee, a corpus, a beneficiary. Most importantly, the trustee must have identifiable duties

●Even today, the trustee must have duties set forth.

●Precatory language is unenforceable

●If you read a statute and it says that a cour shall/will it =they must

●If it says the can/may=precatory
Cases
Moss v Axford

Brainard v Commissioner

Insert Questions on Page 481-89
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6 Reasons to recommend a that a client create a trust
Mnemonic: PTBPPE
1. Probate avoidance

2. To provide for minor children

3. Build flexibility into your estate planning

4. Protect you beneficiary from his creditors and your creditors

5. Planning for institutional care

6. Estate tax reduction

Example

Suppose you uncle John died with a 100million dollar estate and left it to you. You wont get 100 million. Uncle Sam will get his cut. Say that you wind up getting a check for 50million dollars (this is the amount left over after estate and gift tax).

 Do you have to pay income tax? NO. This is not income. But, the minute you invest it and start making money off of it, you have to pay income tax.

Probate avoidance
1. Totten Trust: Alabama doesn’t recognize Cotton trusts.

●It’s not really a trust at all. It merely has characteristics of a trusts.

EX: Aunt Susie goes down to First National Bank and she deposits $100k in her name. She designates on the form that they give her, “payable on my death to Susie Q”. This is a Cotton Trust.

●AL doesn’t recognize Totten Trust, but they do recognize bank accounts with payable on death provisions.

●So, a payable on death account is: a way to avoid probate.
2. Joint Bank Accounts.

EX: J. Radford Berry takes his wife down to the bank. He opens up an account. The checks say Mr. or Mrs. J. Radford Berry. He signs signature card, and she signs signature card.

You have now created a joint bank account.

●If  the form they gave you said joint tenancy with right of survivorship then the other person gets the money in the account when you die.

●If the form you filled out at the bank doesn’t say joint tenancy with right of survivorship, then it is simply a joint account.

●Normally, if there is not a right of survivorship, and you die, then ½ of the bank account will be the other persons. The rest goes to your estate. 

There are 2 types of joint bank accounts:

1. Joint account

2. Joint account with right of survivorship

3. Joint Tenancy in Contract with payable on death provisions.

●EX: For stock put TOD on death. Stock is transferred to your spouses name.

Page 504

Case: Green v. Green

Conclusion: Totten Trust are valid. 

●They’re really not a trust but they look like a trust. The fiduciary has no identifiable???

3 points to focus on in the Green Case

1. Why not treat transfers like the one in the Green Case as a testamentary transfer?

2. What advantages do cotton trusts provide?

3. How could have George avoid litigation in this case?

See questions on page 508.

Answers

1. George could have fill out the form

2. Beneficiary was wife and kids from his first marriage. The beneficiaries did not have nay rights. George had power. It was George Green’s money

3. What document did bank require? Check local branches

Remember: There are only 2 kinds of Trusts

1. Trust that you generate while you are alive (intervivos)

2. Testamentary trust that you put in your will that springs into being after you die

●Most intervivos trust have to be funded while you are alive in order to be valid.

Problems on page 511
1. Louise Larson…

Answer: all of them

2.

Answer: Bank account- pod

Avoiding Probate by Irrevocable Intervivos Trusts
pg. 512 

Case: Westerfield v Huckaby 
Case: Clymer v. Mayo 

 
●Doctrine of facts of independent significance
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Pg. 535 (Article 1 Irrevocable trust) 

No Notes: All he did was discuss problems and cases
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Support & Discretionary Trusts

●Important: There will be TQ from page 548 & 549

●Problem pg. 550
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3 types of Trusts

1. Intervivos: created while your (settler) is still alive

2. Testamentary: Trusts that come into being when the person dies. In 99% of the times they are in the person’s will.

3. Destructive aka “resulting”: This is really not a trust at all. Every time the court is not satisfied with things they use this.

When evaluating, the first thing to determine is:

1. What kind of trust do I have?

2. Is it a support trust, a discretionary trust, or a discretionary support trust.

3. Look at the language and decide if there is a spendthrift provision in it.

Bypass trust and credit shelter trust: Basically the same thing. You will almost always find these in wills.


Why do people want these in wills? So they can pass as much money as they can through the marital deduction through their spouse without paying any estate and gift tax on it.

EX: Assume that J. Radford is independently wealthy. He has $20 million estate. He and his wife judy have been married for years. He has two children. He is beginning to contemplate the grim reaper. He wants to make sure that when he dies he can pass as much as the law allows in his will by use of a credit shelter trust to his spouse.

If J. Radford died this year, how much could he pass that way?

2million.

“trustee shall….the maximum amount….marital deduction”

●With by pas can do another $2million.

●With a sprinkler or a spray trust: can get even more

●Charitable trust: even more. The best thing is that it is tax deductible.

TQ: John Q. Smith has set up a spendthrift discretionary trust. He set it up so that it was funded at his death. 

Mental operation you should go through to answer this question

1. Is it an intervivos or testamentary (here it is testamentary)

2. What type of a testamentary trust (discretionary trust with spendthrift language)

3. What is the purpose of the spendthrift trust (protect the income to the beneficiary from himself and his creditors.

4. The look to see what is Prof. Berry asking? What does he want to know?

Problem pg. 577

Asset Protection Trusts

There are 2 types

1. Foreign

2. Domestic

Case: Federal Trade Commission v. Affordable Media, L.L.C.
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●Alabama is a Cap State in regard to Medicaid (In order for a person to qualify for Medicaid coverage they cannot have more than $2,000.00 in cash/other assets)

●If there is a married couple and one of them has to be admitted to a nursing home, in order for the person admitted to the Nhome to qualify for Medicaid, if the other spouse can continue to live in the marital home then they will not take the marital home. However, ½ of home is attributable to the estate. Half the stocks, bonds, etc. are attributable to the estate. 

●It is against the law for a lawyer to advise a client to dispose of his assets in order to qualify someone for Medicaid coverage. 

●AL has a 5 year (60 months) look back period to qualify someone for Medicaid.

●Default regime for someone who doesn’t do estate planning: k,

● Question on page 595
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