MEMORANDUM

TO: 
JAMES BERRY

FROM: CLARK STEWART


     4666

RE:
ROUND ESTATE PLANNING


Per your request regarding the estate planning of Mr. and Mrs. Ben Round I have prepared the following memorandum regarding their options. 


First we must evaluate their assets, both combined and individually. We will start with Mr. Round. Mr. Round owns $250,000 in stocks and bonds as well as other cash and assets totaling $350,000 in value for a total of $600,000 in his estate individually. 


Mrs. Round owns $300,000 in inherited property as well as other cash and assets valued at $150,000 totaling $450,000 in her estate individually.


As a couple, Mr. and Mrs. Round own the marital house valued at $450,000 as well a settlement from a car accident valued at $3,000,000 which is on deposit in the First National Bank in a joint account with interest being re-deposited into the account. They also have life insurance policies valued at $1,000,000 on each of them with the opposite spouse named as the beneficiary.


I would recommend that we create an irrevocable credit shelter trust for the couple naming First National Bank as trustee. A credit shelter trust will allow Mr. and Mrs. Round to enjoy the assets they have accrued over the years by giving the trustee the authority to invade the trust principle for whatever reason the Rounds deem fit while both of them are still alive. In this way they can provide for their family’s health and support needs while they are alive, yet still guarantee that their children will receive most of their parent’s estate with little or no tax consequences. Upon the death of either spouse trustee will manage the credit shelter trust for the benefit of the surviving spouse.
The Rounds need to decide what they would like covered by the umbrella of this credit shelter trust. The settlement monies should go into this trust to fund it for the maintenance and health needs of the couple. 
A credit shelter trust will work well because the children are the beneficiaries, not the surviving spouse, therefore the surviving spouse has no tax liability because they never owned the property once it was in trust, and he or she simply enjoyed it. The children will receive the corpus upon the death of the surviving spouse.
We should also include the life insurance policies to name this trust as the beneficiary, with First National Bank, as the trustee of the credit shelter trust after the Rounds pass away. In this way we can include the life insurance policies into the trust, thus avoiding tax liability, adding funds to the corpus of the trust, and finally making sure that the Round family will see the benefit of the policies fulfilled. 
To ensure that Mr. Round may continue to support Charley for his life, without invading the family trust that he shares with Mrs. Round, we should designate a sum of Ben’s money to be set aside for Charley rather than name Charley as a beneficiary of the family trust. I would recommend that Ben decide on a fixed amount for Charley, and when that is gone that is all that Charley may receive. In this way we can allow Ben to support his son, all the while keeping Mrs. Round appeased by keeping her money for the support of her children only. Most likely an amount of $275,000 would be sufficient to provide for Charley for the rest of his days. At this amount, Charley at age 33 could receive $500 per month for the next 46 years. The funds would be depleted at age 79. In the likely event that Charley does not reach that age then the funds would go to any children he has in equal shares. It will be necessary to include language in the will mentioning this support trust for Charley, but also include a provision that Charley is entitled to only this trust as his inheritance from Ben. 

As for providing for the children of Mr. and Mrs. Round we should note the couple feels that Ben Jr. might be a spendthrift. As such it will be necessary to include language in the credit shelter trust that the trustee must follow strict rules for how the children may receive the corpus. A separate trustee other than the children will be proper, and said trustee must be given specific instructions as to how much money he or she may dole out to the children at any given time and in any given year. 
The will is very important in this scenario. Not only must it devise of the property of the Rounds, it must also set forth what is included in the trusts and who may benefit from them. The will must also defend the trusts against attack from disgruntled parties. It will include language stating that should any heir bring suit in probate against the validity of the will or trusts that they will automatically be disinherited. This is especially important to keep Charley from trying to sue for a larger share of his father’s estate. 

Ben, Sr.’s concerns regarding his wife’s potential attempt to disinherit Charley are unfounded. Charley’s support trust will have Ben as the trustee for his life, and a remainder trustee other than Mrs. Round will provide for Charley’s needs from then on. Mrs. Round will have no standing to attack the validity of this trust as she is not a beneficiary.

Finally, the will must have a “pour over” provision included. A pour over provision simply states that any other property either real or personal that may be added into a trust will be added into the trust as soon as the testator passes. This is handy should the Rounds purchase a vacation home, stocks, or other valuable property that might push them into tax liability. 
Some things by their nature do not lend themselves to inclusion in trusts. These most commonly include jewelry or other small personal property due to valuation problems, and most commonly automobiles as many insurance companies will not allow the car’s “owner” to get auto insurance because technically if property is in trust they do not own it anymore, they simply get to enjoy it! These things will have to be devised by way of will, and it is up to the Rounds on how to deal with that aspect of the estate. For our purposes they will be well served by including language that anything not included in the will be divided equally among the issue of Mr. and Mrs. Round jointly. This keeps Charley from attempting to claim more than he is entitled. 
With the respective estates valued, and potential trusts and wills created, it is now time to see how much money may be saved by incorporating these tools. We will show the Rounds the tax consequences of keeping the property separate as well as combining everything in trust. We will start with Mr. Round.

As before mentioned Mr. Round’s estate is valued at approximately $3,325,000 (250K in stocks/bonds, 350K in cash, $1.5 million from the settlement proceeds, $1,000,000 in an insurance policy, plus $225K for his half of the house). For 2007 the estate tax exemption is only $2 million, therefore $1,325,000 of Mr. Round’s estate would be taxable.
Mrs. Round’s estate is valued at $3,175,000 ($300K in property, $150K in cash, $1.5 million in settlement proceeds, $1 million for the insurance policy, plus $225K for her half of the house). For 2007 the estate tax exemption is only $2 million, therefore $1,175,000 of Mrs. Round’s estate would be taxable.
Together the Rounds own $6,500,000 in their estate. If Mr. Round leaves his estate to Mrs. Round she will incur an extra $3,325,000 in estate value, which totals 2,085,000 in tax liability (1,290,800 + (45% over excess of 3,000,000 = 1,575,000) = 2,865,800 – 780,800 (unified credit for 2007)))= 2,085,000 in total tax liability. For this reason it is imperative that they put their property in trust. 
If we create a credit shelter trust for the couple the tax liability is completely removed. In fact they will have a credit of $333,750. This amount would allow for further purchases of property, or interest that their cash accrues, and until it is exhausted they will not have to worry with putting anything else into trust. This amount is before any deductions they may be entitled to of which we are unaware.
 This trust will further serve the couple as the trustee will have broad discretion to invade the trust for any money they may need while they are both alive. Once one spouse dies the remainder trustee will allocate money for the use of the surviving spouse in a manner in which her or she is accustomed to for the remainder of his or her life.
First, we need to move the insurance proceeds into the trust. We will name the trust as the beneficiary and allow the surviving spouse to draw the income from the proceeds, with the remainder to go to the children upon the surviving spouse’s death. This lowers the couple’s net worth to $2,325,000 and $2,175,000 for Mr. and Mrs. Round respectively. Now we must account for only the excess of $2 million per person for tax liability. 

Next we should move the settlement proceeds into the trust, again allowing for income withdrawals for the life of the couple with remainder of the corpus to go to the children. If both spouses transfer $1.5 million into the trust (their respective halves) then they have successfully lowered their individual net worth to $825,000 and $675,000 for Mr. and Mrs. Round respectively. This successfully puts them under the $2 million threshold and leaves them with the house, and cash totaling $1,500,000. 

Finally, we need to take care of Charley. If we take $275,000 from Mr. Round’s property and set this money in a revocable support trust for Charley then he should be taken care of for the remainder of his life, with any remaining corpus to go to his heirs equally at his death.  
As mentioned earlier, while both the Rounds are alive I believe that First National Bank should be the trustee. Obviously the couple trusts this bank with over $3,000,000 as they have been managing this money for the Rounds for years, and they are not going to be easily swayed by any family controversy over how much money is necessary to support the surviving spouse. When the surviving spouse passes away, the trustee will still be neutral as to the children, and therefore protect the trust from Ben’s get-rich-quick schemes by keeping a close rein on his requests for money. The bottom line is that an estate this large requires a higher degree of professionalism and neutrality – qualities in which most bank trustees are well versed.

Attached are the estates planning documents that I believe will best suit the Rounds. First is the credit shelter trust for the Rounds:
REVOCABLE TRUST

Mr. & Mrs. Ben Round, in the County of Etowah, have this day conveyed and transferred to First National Bank, a bank located at and of

Etowah County, State of Alabama TRUSTEE, the property as listed and set forth attached and made a part hereof, and the said Trustee hereby makes and executes this Declaration of Trust and hereby agrees for itself and its successors in effect, to hold said property and any property from time to time added hereto IN TRUST NEVERTHELESS upon the following uses and benefits, that is to say:  

FIRST:  The property shall be held, managed, invested and re-invested by the Trustee, and its successor or successors, with all the powers to the

Trustee as herein provided.   

SECOND: The trustee is ordered to pay any and all medical expenses, long-term care expenses, or other expenses as necessary to provide for the total care and comfort of the surviving spouse for his or her life. TRUSTEE alone may invade the trust for the necessary benefit of the surviving spouse.
THIRD: The Trustee shall divide the Trust Property for each of the beneficiaries, namely: Ben Round, Jr. and Ima Little Round
And shall pay to, or apply for the benefit of, said named beneficiaries such amount, or amounts, of the net income and/or principal from each of said shares as the Trustee is directed as follows: 
Only money for medical expenses, long term health care, or any bills or expenses that the Trustee deems necessary and proper in the interest of protecting the corpus from spendthrift activity. Any net income in any year which is not paid to, or applied for the benefit of, the beneficiary of each said share shall be added to the principal of said share at the end of the year.   

FOURTH:  The Trustee shall pay to each of said beneficiaries the principal of the share held for his or her benefit, free and discharged from any

Trust in or within one (1) year from the date of the death of the last surviving settlor unless this trust is sooner revoked.   

FIFTH: In extension and not in limitation of the powers given them by law or other provisions of this instrument the Trustee and any successor or successors shall have the full power with respect to any property in any

Trust established hereunder, to deal with the same as if he/she were the owner thereof without order or license of any Court.

SIXTH:  The interest of each beneficiary in the income and principal of a trust under this instrument shall be free from the control or interference of any creditor of the beneficiary or any spouse of a married beneficiary and shall not be subject to attachment or susceptible of anticipation or alienation.

SEVENTH:  This Declaration of Trust is revocable and the settlor retains only the power to alter, amend this instrument either in whole or in part so long as both spouses still exist. At such time as required by law in Alabama (5 days) after the death of a spouse this trust shall become irrevocable. Mr. Round alone may amend this trust or revoke it so long as he still lives.
IN WITNESS WHEREOF __________________ and ______________, Settlors, and

_____________________, for First National Bank, Trustee, have hereunto set their hands and seals this _____ day of __________ A.D.

In presence of:

_______________________________    ____________________________  

______________________________

__________________[Trustee] 

Charley McCoy Trust:

REVOCABLE TRUST

Mr. Ben Round, in the County of Etowah, has this day conveyed and transferred to First National Bank, a bank located at and of Etowah County, State of Alabama TRUSTEE, the property as listed and set forth attached and made a part hereof, and the said Trustee hereby makes and executes this Declaration of Trust and hereby agrees for itself and its successors in effect, to hold said property and any property from time to time added hereto IN TRUST NEVERTHELESS upon the following uses and benefits, that is to say:  

FIRST:  The property shall be held, managed, invested and re-invested by the Trustee, and its successor or successors, with all the powers to the

Trustee as herein provided.   

SECOND: The trustee is ordered to pay the sum of $500.00 per month to the below named beneficiary for the remainder of his life or until the sum of $275,000.00 has been disbursed, whichever occurs first. TRUSTEE alone may disburse these funds from the trust.
THIRD: The Trustee shall disburse the Trust Property for the beneficiary, namely: Charley McCoy.
FIFTH: In extension and not in limitation of the powers given them by law or other provisions of this instrument the Trustee and any successor or successors shall have the full power with respect to any property in any

Trust established hereunder, to deal with the same as if he/she were the owner thereof without order or license of any Court.

SIXTH:  The interest of the beneficiary in the income and principal of a trust under this instrument shall be free from the control or interference of any creditor of the beneficiary or any spouse of a married beneficiary and shall not be subject to attachment or susceptible of anticipation or alienation.

SEVENTH:  This Declaration of Trust is revocable and the settlor retains the power to alter or amend this instrument either in whole or in part so long as he still lives. At such time as required by law in Alabama (5 days) after the death of settlor this trust shall become irrevocable. Mr. Round alone may amend this trust or revoke it so long as he still lives.

IN WITNESS WHEREOF __________________ Settlors, and

_____________________, for First National Bank, Trustee, 
have hereunto set their hands and seals this _____ day of __________ A.D.

In presence of:

_______________________________    ____________________________  

______________________________

__________________[Trustee] 

Last will and testament for Mr. Ben Round:

LAST WILL AND TESTAMENT

I, BEN ROUND, a resident of GADSDEN, ALABAMA, hereby make this Will and revoke all prior Wills and Codicils.

1. PERSONAL INFORMATION:

a. I was born on APRIL 1, 1945 in GADSDEN, ALABAMA.

b. I am married to ANN ROUND, who I will refer to as "my spouse". We were married on MAY 15, 1969 in GATLINBURG, TENNESSEE. 
OR IF NEVER MARRIED

c. I have __3__ living children: BEN ROUND, JR., born May 7, 1972; IMA ROUND, born December 26, 2977; and CHARLEY McCOY, born September 22, 1974 of Bubbles McCoy, whom I never married.
 
2. BENEFICIARIES: I give my property to the following persons:

To my spouse I leave all my stocks, bonds, and other cash that I may have at the time of my death. Our marital home of which she is also on the deed, and all other personal property as may exist at my death.

To my son, Charley, I bequeath the sum of $275,000 at the rate of $500 per month for the rest of his life from the Revocable Trust of which he is the only named beneficiary. 
To my other children, Ben, Jr., and Ima I bequeath the proceeds of my trust of which they are the named beneficiaries less any money that the Trustee may designate for me or my spouse’s continued support until our death.

If any beneficiary under this Will does not survive me by 30 days, then I shall be deemed to have survived such person.

3. CONTESTING OF THE WILL

If any person so named in this will should contest its validity or the validity of any trust of which they are a beneficiary or otherwise, they SHALL be immediately disinherited from this will and any other trusts or other benefits that they may be entitled to.


4. PERSONAL REPRESENTATIVE OR EXECUTOR: I appoint ANN ROUND as Executor of my Will, and if s/he is unable or unwilling to serve, then I name FIRST NATIONAL BANK as alternate Executor. My Executor and alternate shall have all powers granted by applicable laws of my state to carry out all provisions of this Will, may use provisions and procedures for the simplified handling of estates, may hold in trust the share of any minor beneficiary until s/he reaches age 18, and shall not be required to post a bond.



I, BEN A. ROUND hereby sign this Will at STOVER, STEWART, & PHILLIPS, LLC, GADSDEN, ALABAMA on this ______ day of ______________, 2007

_________________ 

BEN A. ROUND 

WITNESSES

 
Each of us hereby states, under penalties of perjury, that on this _____ day of __________, 200_, at GADSDEN, ALABAMA we observed BEN A. ROUND who we know or who otherwise proved his/her identity to us, declare the above document to be his Will. He then asked us to serve as his witnesses and then signed the document in our presence. He appeared to be an adult, of sound mind and memory, and acting of his own free will, and not under any force or duress. We are now, immediately after he signed the Will, signing our names in his presence.



_________________ sign

_________________ name

_________________ address



_________________ 

_________________ 

_________________ 



_________________ 

_________________ 

_________________ 
LAST WILL AND TESTAMENT



I, ANN ROUND, a resident of GADSDEN, ALABAMA hereby make this Will and revoke all prior Wills and Codicils.

1. PERSONAL INFORMATION:

a. I was born on MARCH 22, 1945 in GADSDEN, ALABAMA

b. I am married to BEN A. ROUND, who I will refer to as "my spouse". We were married on MAY 15, 1969 in GATLINBURG, TENNESSEE. 

c. I have TWO living children: BEN ROUND, JR. born May 7, 1972; IMA ROUND, born December 26, 2977

2. BENEFICIARIES: I give my property to the following persons:

 To my spouse I leave all my stocks, bonds, and other cash that I may have at the time of my death. Our marital home of which she is also on the deed, and all other personal property as may exist at my death.

To my other children, Ben, Jr., and Ima I bequeath the proceeds of my trust of which they are the named beneficiaries less any money that the Trustee may designate for me or my spouse’s continued support until our death.


If any beneficiary under this Will does not survive me by 30 days, then I shall be deemed to have survived such person.

3. PERSONAL REPRESENTATIVE OR EXECUTOR: I appoint BEN A. ROUND as Executor of my Will, and if he is unable or unwilling to serve, then I name FIRST NATIONAL BANK as alternate Executor. My Executor and alternate shall have all powers granted by applicable laws of my state to carry out all provisions of this Will, may use provisions and procedures for the simplified handling of estates, may hold in trust the share of any minor beneficiary until s/he reaches age 18, and shall not be required to post a bond.



I, ANN ROUND hereby sign this Will at STOVER, STEWART & PHILLIPS, GADSDEN, ALABAMA on this ______ day of ______________, 2007

_________________ [signature ]

ANN ROUND

WITNESSES

Each of us hereby states, under penalties of perjury, that on this _____ day of __________, 200_, at GADSDEN, ALABAMA, we observed ANN ROUND who we know or who otherwise proved her identity to us, declare the above document to be her Will. She then asked us to serve as her witnesses and then signed the document in our presence. She appeared to be an adult, of sound mind and memory, and acting of her own free will, and not under any force or duress. We are now, immediately after she signed the Will, signing our names in her presence.



_________________ Signature 

_________________ Printed name 

_________________ Address 



_________________ 

_________________ 

_________________



_________________ 

_________________ 

_________________ 

