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Estates & Trusts Outline

Hodel—Indian case regarding severely fractionated properties and whether gov't disallowing such fractionating of parcels constitutes a taking.


Held—there is a constitutional right to leave your property to whomever you like.

Shapira—Father's will required that sons be married to a jewish girl within 7 yrs. or no money.  One son objected on various grounds:

Held—1) 14th A. DP fundamental right to marry?  No, not a state action allowing a constitutional challenge—marry whomever you want, you simply may not get Dad's money.

2) Is there a protected property right?  No!  Father may disinherit children if he likes.

3) Freedom of religion problem?  No, the will doesn't say that son must be jewish—only that he must marry a jewish girl.

4) Public policy—not enough girls to choose from, might encourage divorce.  Court said no, mobile society, 7 yrs. is adequate, so the will is ok.


NO constitutional right to receive the property from your parents!

Case really hinged on the gift over to the State of Israel through an In Terrorum clause:


A gift conditioned on act of another controlled by the testator, i.e., the Dead Hand pulling the strings.

· Courts tend to scrutinize such clauses very closely

· Here, because of the gift over, Dad's motive is "clearly" not capricious re: son's choices, rather a desire to preserve religion.

Other In Terrorum clauses:

· There is a constitutional right to remarry.

· No right to remain single—marriage considered good!  So conditioning inheritance on being married is OK.

· Provisions re: a particular individual are uniformly struck down—too restrictive and unreasonable

***Courts tend away from restrictions—unless motives seem "pure" enough***

· If a restriction is valid and there is no other distribution for the money indicated in the will, that money will probably go through intestacy.

· Personal habits—if restriction is to make a child healthier, e.g., no smoking, more likely to be upheld—but fairly empty, since child could just take up the habit again after he gets the money.

· Educational achievement—Courts may look at ability of child and decide on a case by case basis.

[Not on Exam]  Probate Process (MI updated in April 2000—close to the UPC)

· Upon death, normally a family member files a petition, either:

· Informal—just an application to open estate—no judge involved, no court supervision

· can sell off assets, pay debts, etc. wo/court approval.

· BUT, can be re-opened if down the road an interested party contests the probate, since there's no order discharging the estate in this informal petition.

· Formal—to open estate, e.g., in Wayne County, no separate order needed—all other counties do require a separate order.

· must file form (SCAO) or petition, including:

· heirs—look to intestate statute of heirs & distribution

· devisees—those named in will, including any revocable trusts

· if there are any minors, must give their age

· Also need testimony of interested parties 

· replaces a hearing, in form of a questionnaire

· notarized, sworn statement!

· Take original will to court—often filed for safekeeping with court and check for superceding will already on file

· Nominated rep must sign an acceptance of appointment
· some estates may require a surety bond to insure that fiduciary does her job

· If any one devisee requests a bond, then court will require it in an amount to cover the liquid assets of the estate.

· Estate pays the premium for the bond.

· Once you have:  petition, testimony, supplemental testimony, acceptance, bond if needed…

· Personal rep needs waiver & consent from other siblings, e.g., or those who have equal standing to be reps, or there will be a hearing to decide who it should be.

· Then you get Letters of authority—an official document with court seal, given to personal rep.—gives them access to all accounts, but may still need court approval to effect sale of real estate.

· Must inventory all estate assets:

· No jointly-owned assets go on inventory

· If there's a designated beneficiary for an IRA, or life insurance, that does not go on inventory (assuming that other person is still alive)

E.g., Mom owns life insurance and beneficiaries are:


1st—son Joe


2nd—son Bob

If Joe dies before Mom, then go to Bob, but if Bob dies before Mom…policy goes into principal's (Mom's) estate!!

· So, on inventory:

· Bank Statements w/ balance ON DATE OF DEATH

· CD's w/DATE OF DEATH VALUE 

· Stock—get high & low selling price on date of death and take the average;

· If death on weekend/holiday, average highs and lows on day before and day after, then average of those

· Real estate—full legal description from deed, mortgage, etc.

· 3 ways to value:

· SEV X 2 (of year of death)

· Get formal appraisal

· If sold within 1 yr. of death, give actual sale price (must be an arm's length transaction for FMV)—but deduct out any mortgage that has to be paid off.

· From date of notice publication, creditors get 4 months to make their claim, or they're forever barred

· personal rep. must go thru deceased's documents for 2 yrs. prior to death to determine what is owed and for creditors to make a claim.

· Prepare final account—any refunds, later claims paid, court fees, atty. fees

· Re: atty. fees, must get signed, written agreement of fees, maybe billed monthly, or quarterly, by hourly rate, in 1/10's of an hour.  Goes to every heir & devisee.

· SCOTUS forbids taking a % of the estate!

· Court approves—Distribute—DONE!!

Terminology
Executor—Rep. to handle estate if named in the will.

Executrix—Female version.

Administrator/trix—Court appt'd where there is no will.

Administrator CTA (cum testamente annexo or with will annexed)—where there's a will w/no executor nominated, or is deceased, or can't serve.  Court appt'd.

Administrator DBN (de bonis non)—of goods not administered—if executor or admin. dies before estate has closed, then court appoints Admin. DBN

All the above are Personal Reps.

Temporary Rep.—must have someone immediately to gather and preserve assets before final appointment of admin.

Fiduciary—has obligation to act in the best interests of another person, e.g., pers. rep., guardian, conservator & trustee.  Have a higher std. of duty to parties to whom they are fiduciaries.

Devise—gift of real property to a devisee.

\









  All are devises now!



Bequest—gift of personal property to a legatee.
/

Beneficiary—may be of estate, or trust, or insurance, etc.  Person with a present or future interest in property.

Heirs—those who, under statutes of descent and distribution, would take from an intestate.

Next of Kin—all your relatives through the descendants of your grandparents—all heirs are next of kin, but not all next of kin are heirs.

Consanguinity—related by blood affinity.

Issue—children, grandchildren, great-grandchildren; same as descendants.

· What needs to be probated?

· If jointly-owned, NO probate

· If in D's name alone, MUST probate

· If Payable-on-Death (POD), NO probate

· If something is payable to A and B, A or B, doesn't matter—treat as if jointly-owned

· Found cash is presumed jointly-owned, but if there's any possiblity that family will fight over the money, then list it on the inventory.

· Auto—if jointly-owned, no probate; if in one name only, worth <$60K, if no other assets need probating, then auto need not be probated and nearest family can got to Sec. of Stat to clear title.

Universal Succession (NOT in MI)

· Heirs jointly decide to step into shoes of decedent, agree to share, as well as pay debts, etc.

· MI—700.3914—Clara Dodge decision allows compromise.  Family agreement, if all heirs agree, may distribute differently from will—if there's agreement, court will approve.
· Good Reasons to Contest a Will—e.g., Mom has 4 children—1 is the black sheep

· Will says, leave all to A, B, C but intentionally leave nothing to D

· All 4 at funeral, A, B, C & D agree to share equally—court will approve that.

· Statute requires agreement by all competent adult heirs, plus any guardians ad litem.

· STILL NEED PROBATE under MI statute

· NO probate with Universal Succession

Limitations on Inheritance

· 2 major restraints:

· Taxes—if inheritance exceeds certain amount

· Rule against perpetuities—restraint on Dead Hand ruling for years and years.

E.g., Have $100 bill in hand and decide to burn it (as long as no statute prevents such action) that's ok…BUT, if will says for personal rep. to burn a $100 bill at the grave, judge may look at how much money there is in the estate and what else couldbe done w/the money.  90% of judges will say go ahead—10% will say no.

Now, if it's the destruction of a rare Picasso, then public policy is against such destruction; also while alive, it's only hurting the owner of the asset—after death, it's someone else's asset!

Many eccentric requests upon death:  woman buried in Ferrari; ATM as tombstone; destruction of pets to be buried with D.

· Simpson v. Calivas, NH 1994—testator left will leaving property to son (P) and second wife, but terms of will were ambiguous as to whether wife got house only, or all the land on the same road as the house, or "homestead".  P sued atty for negligence and breach of contract and lower court held for D.  

· Issue—Negligence—atty does owe a duty of reasonable care to intended beneficiaries, arising out of the relation between the parties and protection against reasonably foreseeable harm.

· Privity not necessarily required where there's foreseeability

· Extrinsic evidence is allowed to show the negligent drafting since foreseeability is the same, whether it's in the will or not.

· Issue—Breach of contract—claim is valid, as 3P beneficiary may enforce the terms of the contract.

· D argued—Collateral Estoppel—must be identical issue, actually decided on the merits, w/same parties or those in privity, and finding must be essential to judgment.

· Identity of evidence ( Identity of issues

· SO, probate court has limited task, with no mandate to find actual intent, so no identity of issues.

Hotz v. Minyard, SC 1991—Father had car dealerships, Tommy in charge of one and Judy designated by contract as successor dealer of the other.  Father made will, which somewhat equitably distributed assets between Judy, Tommy and wife.  Then went back to atty in the afternoon and changed the will, specifically wo/letting Judy know, giving Tommy the land under the dealership being left to him.  Judy didn't know the truth and when she asked atty to see father's will, he showed her the first one, which was no longer in force, and Judy thought that was the deal.  When father got sick, Judy took care of him and Tommy took over business and screwed Judy out of her dealership.  She threatened to sue, father wrote her out of the will, they made a deal on terms she didn't fully understand and Tommy cut her out completely.

· Issue—Action against atty for breach of fiduciary duty.

· Atty said, NO!  I have no duty to Judy since was your father's lawyer.

· Court held that whether attorney breached is a factual issue:  evidence shows that Judy had a "special confidence" in atty, as well as an ongoing client-lawyer relationship.

· Held—Jury should hear the issues of fact re: Judy's relationship and trust in atty, so SJ reversed.

	UPC 2-102
	
	EPIC 700.2102

	Spouse—100%
	Spouse, no issue, no parents
	Spouse—100%

	Spouse—100%
	Spouse, All D issue of marriage & spouse has no other issue (i.e., no stepkids)
	Spouse—1st $150K + ½ res.

Issue—1/2 residual 

	Spouse--$150K + ½ residual
	Spouse, all D issue of marriage and spouse has other issue
	Spouse—$150K + ½ residual

Issue—1/2 residual 

700.1210—COLA applied every Feb. 1

	Spouse—$100K + ½ residual

Issue—1/2 residual
	Spouse, issue of marriage and D has previous issue not of marriage
	Spouse—$150K + ½ residual

Issue—1/2 residual

	Spouse—$200K + ¾ residual

Parents—1/4 residual
	Spouse, NO issue, parents of D
	Spouse—$150K + ¾ residual

Parents ¼ residual

	Spouse—100K + ½ residual
	Spouse, all D's issue from previous M
	Spouse—100K + ½ residual

	UPC 2-103
	
	EPIC 700.2103

	Issue—100%
	No spouse, issue, no parents
	Issue—100%

	Issue—100%
	No spouse, issue, parents
	Issue—100%

	Parents—100%
	No spouse, no issue, parents
	Parents—100%

	Siblings—100%
	No spouse, no issue, no parents, siblings (if a sib pre-deceases D, goes to dead sib's issue)
	Siblings—100%

	50% paternal-50% maternal
	No spouse, no issue, no parents, no sibs, or issue of sibs
	50% paternal-50% maternal

	50% paternal-50% maternal
	If 2 on 1 side, 1 on the other

If g-parents on 1 side, none on other, still 50-50, but goes down table of consanguinity
	50% paternal-50% maternal

	
	Stepchildren get NOTHING!
	


Grandparents:

Maternal

Paternal




GM & GF = 50%
GM only = 50%







If none, look for aunts/uncles 100%







If none, cousins







If none, 1st cousins once removed

UPC 2-105 or EPIC .2105

· After going through all of grandp's lineage, then escheats to state
· even if that happens, and an heir pops up, they can still get the money paid over from state.
UPC 2-106 or EPIC .2106

· Per Stirpes—



(A)

(B)

C
D



1/3
1/3

E       F

1/6    1/6
B's kids get B's share to split between them

UPC 2-107 or EPIC .2107

· Relatives of half-blood—take the same as relatives of whole blood

(H) – (W) – (H2)



   \
/ \
/ \

      A       (B)C     D

     1/3
         1/3    1/3   since B has no kids, sibs share equally

What is a Surviving Spouse?
· Test for common law marriage in MI today:

· Clear and convincing evidence of present agreement to live as H & W

· Both must be free to marry

· Must be openly co-habitating, i.e., notoriety, for a reasonable amount of time, which is not necessarily as long as 7 yrs.

· Must have begun before 1957—the year common law marriage was abrogated

· SO, some couples are still around!  AND MI will give full recognition to a common law marriage that moves to MI from a state that does recognize common law marriage.

UPC 2-802 or EPIC .2801

· Who is NOT a surviving spouse?

· Divorced, or marriage annulled, unless a subsequent marriage occurs, and they're married at time of death

· Decree of separation does NOT disinherit spouse

· If divorce obtained in, e.g., Mexico—for inheritance purposes, divorced as concerns the one who sought out the divorce.

· EPIC only—if living in a bigamous relationship when spouse dies—disinherited!!

· Can't be willfully absent from, desert, or refuse to provide support for spouse where required by law.

UPC 2-804 or EPIC .2806, 2807, 2808

· What happens under divorce?
· what if a revocable trust created while married leaving money to spouse—
· no longer gets share
· can't be trustee
· Also true of insurance designation, even will provisions never changed, unless explicitly leaving to EX-spouse.
SO, divorce severs all claims!

· MCL 552.101, 102—Spouse's interest in life insurance and /or pension plan, must be addressed in divorce decree—Idea usually is to ensure money to children.
· Also want extinguishment of dower noted in judgment of divorce
· Estate of Tommy Williams, MI—example of a man who married 4 times without ever getting divorced—who is the surviving spouse?
· Court of Appeals ultimately held that the 2nd spouse, who was the first one to prove that they had been "married" was the surviving spouse, but that since she had deserted her husband—the decedent—remarried, duped the last living wife,etc.  she would be estopped from inheriting and it all went to the final wife.
Simultaneous Death

· Previously—Uniform Simultaneous Death Act (USDA)—if credible evidence that one person survived, the survivor takes 100%.

· If no sufficient evidence, as in e.g., a horrible plane crash, property of each person is distributed as if s/he survived the other.

· MI—new law on simultaneous death—120 hour (5 day) rule for both probate and non-probate assets:

· Testate:  UPC 2-702 or EPIC .2702

· Intestate:  UPC 2-104 or EPIC .2104

· If on life support, still surviving until there's brain death.

· MI used to have both the 120 hour rule, applied to probate assets only and USDA, applied to non-probate assets only

· Janus v. Tarasewicz, IL 1985—Tylenol case—expert medical testimony determined that W outlived H, if only by a couple days.

· Preferred method of finding death:

· Irreversible cessation of circulatory and  respiratory functions

· BUT if life support used, look to brain function for time of death

· SO life insurance went through W's estate to her father!  Under new law, you would divide the estate & consider assets separately—A, as if A survived, then B, as if B survived.

Distribution Methods (TEST ITEM):
· No matter what, if a parent is living, stop right there!

Per Stirpes—Always start at level of children:  1 branch for each member alive, and 1 branch for each deceased but who left issue:





(T)




(A)
(B)
C 1/3

If C were also dead, A ½  B ½ 




|
  /\


  so D ½, E and F each ¼ .  




D1/3
E   F





1/6 each

Per Capita—different from above—roots drop down if necessary, to first surviving level:





(T)




(A)
(B)

(C)

 




|
  /\


Equalizes at level where you have the first  

D1/3    E1/3   F1/3


surviving heirs; if, e.g., C were still alive,

                                                then just follow basic Per Stirpes

Waggoner/EPIC—equalize at every level, starting at fist surviving level:






(T)




(A)

(B)

(C)

 




/    \
  
 

  |



         D1/5    (E) 1/5   

    (F) 1/5    G1/5     H1/5
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Intestate Succession (See Table of Consanguinity, p. 92)

· Parentelic System—in 49 states

· Start w/D, if no heirs going down the 1st parentela, then go to next parentel, starting with parents, etc.

· Degree of Relationship—in Louisiana

· Look at numbers in boxes of table—that's how many steps removed—so go down, then up and down again, to find a surviving heir.

· E.g., all 1's share equally, all 2's share equally, etc.

Transfers to Children

· Posthumous Children—children born after death of parent (usually father)

· Where, for purposes of inheritance or of determining property rights, it is to a child's advantage to be treated as in being from the time of conception, rather than from time of birth, the child will be so treated if born alive.

· Common Law Rule—gestation = 280 days

· Uniform Parentage Act—child born within 300 days after death of husband gives rise to a rebuttable presumption that child is of that husband.

· MI—doesn't recognize UPA here—child born within reasonable time after death of father is presumed to be his child.

· UPC 2-108 or EPIC .2108—child must survive 120 hours to get share.

· Adopted Children

· Hall v. Vallandingham, MD 1988—

· Issue—Should the surviving kids of a dead father, whose mother remarried & H2 adopted the kids, be entitled to a share of natural paternal uncle's estate?  I.e., does MD law allow dual inheritance?

· Rule—Initially MD law allowed dual inheritance, but subsequent revisions knocked it out—natural parent and their collaterals have no rights to the child, and the child can't inherit from them.

· Held—No inheritance from Uncle for kids!

· UPC 2-113—those related to decedent through 2 lines of relationship are only entitled to inherit a single share which is the larger.

· UPC 2-114—especially (c)—adopted child where spouse is a natural parent, still allows child to inherit from the decedent natural parent and kindred.

· But inheritance by natural parent or collaterals from child not allowed.

· Surrogacy and Frozen Embryos—

· Calif. court held that parenthood in surrogate mother cases should not be determined by who gave birth or who contributed genetic material, but should turn on the intent of the parties as shown by the surrogacy contract.

· England, settled that surrogate mother is the mother, and if married, her husband is father, unless he gave no consent to the surrogacy contract.

· Same Sex Parents—

· Mass. allowed female non-biological partner to adopt her partner's child and that child would inherit from and through both mothers as the child of each.

· Adult Adoption—

· Holmes remarked that adoption for the purpose of preventing a will contest was "perfectly proper."

· NY court held, though, that adoption of an adult lover is not possible.

· DE rejected the NY holding.

· O'Neal v. Wilkes, GA 1994—

· Issue—whether O'Neal was equitably adopted by the Cooks, thus entitling her to share of intestate estate of her "father", Mr. Cook.

· Rule—Although her biological father was alive, his consent to adoption not necessary since he never recognized nor legitimized his daughter;  

· However, O'Neal's other relatives who arranged for her "adoption" by the Cooks never sought legal guardian or custodianship of O'Neal and therefore had no authority to enter into the oral adoption contract with the Cooks.

· Held—O'Neal's alleged ratification of the adoption contract was of no legal effect, so O'Neal may NOT inherit from Cook's intestate estate!

· Dissent—Equity requires that the adoption should be enforced, since contract fully performed on both sides, and child should not have to suffer due to adoptive parents' failure to legally adopt.

· Further, best to drop contract basis for equitable adoption in favor of equitable theory which focuses on relationship between adopting parents and the child and whether the adopting parents have led the child to believe the she is a legally adopted member of their family.

· Equitable adoption permits an equitably adopted child to inherit from the foster parents, but the foster parents and their relatives cannot inherit from the child.  Having failed to perform the contract, they have no claim in equity.

· Nonmarital Children

· All jurisdictions permit inheritance from the mother, but rules repsecting inheritance from the father vary.

· Most states have amended their intestacy statutes to liberalize inheritance by nonmarital children.  Most permit paternity to be established by evidence of the subsequent marriage of the parents, by acknowledgment by the father, by an adjudication during the life of the father or by clear and convincing proof after his death.

· Hecht v. Superior Court, Calif. 1993—

· Issue—where D left sperm to girlfriend, expressly in his will, can his true heirs object on any grounds?

· Held—

· Nature of D's interest in semen is a property interest, recognizing special consideration because of the potential of human life involved.

· Davis v. Davis—frozen embryos, divorcing couple—constitutional rights to 1) procreate and 2) not procreate!  Held, if this is Mrs. D's only chance to procreate, then her right wins.  Here, not the only way.  Mr. D got them and presumably planned to destroy them.  SO, Decedent may decide on the use of his sperm for reproduction.

· Re: insemination and unmarried women:

· Court will not make policy as to the structure of the family into which such posthumous children will be born—Jhordan simply established that where a statute exists governing paternity, etc. where it's not invoked, donor's paternity may be established—holding was not a policy judgment!  Just an application of the law.

· Re:  Post-Mortem artificial insemination:

· Parpalaix looked to intent of donor, deeming property and contract rights irrelevant.

· Further, probate code protects against intestate succession

· It is not the role of the court to make policy on this issue!

· THE SPERM LIVES!

See also:

· Jan. 2002—Boston—Court ruled that children conceived artificially after father's death are his heirs:  1) genetic relationship and 2) father consented to posthumous conception and 3)  ?

· Arizona—for purpose of getting SS benefits, posthuous kids were not the father's heirs.

Advancements

· UPC 2-109 or EPIC .2109—gifts to heirs while alive are not advancements unless so stated in writing (changes the common law, which assumed the reverse).
· Heirs Apparent have a mere expectency, which does not equal an interest and therefore cannot be transferred;
· If, however, such a bargain is made, for adeqaute consideration, it may be enforceable in equity.
Adopted Children (cont'd from p. 11)

· Texas Rule—where natural parent dies, other remarries and step-parent adopts , same as EPIC;

· In case of divorce, where H1 allows H2 to adopt kids, voluntary termination of legal rights—if step-parent adopted because of legal termination of parental rights, NO right to inherit from entire line of that parent who gave them up.

· MI Rule—If parent fails to support or visit a child for 2 years, court may step in and give step-parent right to adopt.

· MI recognizes equitable adoption—supposed parents substantially complied with adoption as defined by statute and but for failure to complete the legal adoption, would otherwise be the adoptive parents.

Non-Marital Children (cont'd)

· UPA—not adopted as law in all states [and NOT in MI] paternity established if:

· while child, as minor, raised by father as his own child;

· presumed if father acknowledges in writing filed with appropriate court;

· presumed if father marries mother.

· Wow—may not even be the guy's kid, but it is if he marries the mother!

· EPIC .2114(1)(c), .2114(1)(b) regarding children born in legal marriage where parentage wasn't contested:

· If there is a H and W, and W is pregnant, gives birth, then boyfriend says he's the father and wants visitation…

· petition thrown out for lack of standing—H's right only and that right dies with him.

Minors

· Guardian of person does not handle minor's property!

· 3 Alternatives to manage minors' property:

· Guardianship (or Conservatorship)—distributed to minor at age 18

· does not have title to ward's property

· can't change investments wo/court order

· may only use income from property to support ward—not principal unless court approves

· Conservator takes title as trustee and has investment powers, so modern Conservatorship is much more flexible

· See UPC Art. V

· Custodianship—distributed to minor at age 21

· avoids need for trust arrangements

· not supervised by the court

· no annual accounting to court

· best to use a trust where amount of property is great

· Trusts—Donor decides age and conditions under which minor will take possession of property.

· MI—pre-EPIC, probate would designate a guardian to hand both person and assets…

· Since 1979, with EPIC, bifurcated the function so there is:

· Guardian of the Person, and

· Conservator for the Assets

· Ideally a parent, but parent must NOT use minor's money for the family!

· Court makes sure there's no misappropriation by:

· Bonding the parent—if parent still misbehaves, get neutral successor-conservator, then file against the bond for the surcharge;

· If parent doesn't qualify for the bond, bonding company may instead require joint accounts, so that parent can't get money wo/court order, and oversight of bonding company.

· Put restriction on letters of authority so that may only deposit at bank or credit union, and account is flagged so that withdrawals only allowed with court order.  AND bank must follow that or else they're liable for money;

· Some banks won't accept such an agreement.

· To get a court order, e.g., to send kid to private school, or to buy a computer, or car, etc., submit:  petition for authority and court will generally agree.

· Petition for Allowance—goes to judge's office—generally don't need hearing nor guardian ad litem—judges try to address these quickly.

· If parents are the conservators, must file an annual accounting with the court.

· Guardian Ad Litem—

· An appointment rec'd from court (must be a licensed attorney):

· NOT guardian

· NO money handling

· basically a judge's advisor, standing in the shoes of the protected person, to report on whether the conservator or guardian is appropriate, etc.  OR to advise on a petition for allowance

· Looks out for best interest of the minor or incapacitated person.

· If minor's funds <$5K:  

· EPIC .5102—minors

· EPIC .3918—legally incapacitated adults

· Christine Smith v. YMCA of Benton Harbor—no conservator needed—but must file a protective order and get permission to turn it over to parent.

· If settlement is greater than or equal to $5K—if filed a lawsuit, that judge is the one who should review it—if settlement, go to probate.  MCR 2.420 

· Settlement with a Structured Annuity:

· more common when interest rates are higher

· buy an annuity with payments starting when minor turns 18

· Don't need conservator

· Non-taxable until payments start—so grows tax-free until age 18

· Essentially build a college fund with e.g., 4 structured payments, ages 18-21.

· Must be approved by the court

· Drawback:  you get locked into the interest rate.

· Special Needs Trust

· approved by Medicaid, BUT

· must certify that minor won't recover from injuries once an adult

· safeguarding entitlements, paying for extras

· Once they die, Medicaid has first right to any remainder on trust.

Bars to Succession

Homicide

· In Re Estate of Mahoney, VT 1966

· W murdered H and went to jail; F & M took son's intestate estate 50-50% and gave nothing to W.

· Issue—should the slayer be entitled to a share of Decedent's estate?

· Rules—3 ways to look at it:

· Slayer gets a share—succession statutes don't say not to; otherwise adding punishment for crime that was not legislated.

· Slayer gets nothing—no profit from crime/fraud—treat as if slayer predeceased the legal heirs.

· Slayer takes as constructive trustee to convey to heirs/descendants.

· Held—Court chooses door #3—BUT, exceptions for insanity, or already having vested interest in the property—no profit from crime, but also no added punishment!  Especially if manslaughter was voluntary!

· Procedurally:

· Probate Court can't make equitable rulings, therefore can't give money to mother and father;

· Goes to Chancery if administrator applies for relief of award to W;

· If Admin. applies and Chancery finds in equity that W voluntarily killed H, they may award money to W in constructive trust, for benefit of F & M.

· MI—EPIC .2803

Qualified Disclaimer—Irrevocable and unqualified refusal to accept interest in property

· IRS requires:
· Disclaimer in writing;
· Received by transferor or his estate within 9 mos. of the date of transfer or date of death  OR  date the donee attained age 21;
· Donee must not receive any benefits of the gift (even during those 9 mos.);
· Donee cannot control where property passes.
· Legal fiction treating donee as if predeceased donor
· MI and IRS allow partial disclaimer—but must be very clear what you accept/disclaim
· Once filed, can't take it back
· Disclaimer IS binding on creditors, so creditors can't object or get that money
· When you disclaim, can't change the shares to be inherited by others—
e.g.,


(A)




  |

If D disclaims:



(B)
(C)
D
D normally gets a 1/3, B & C's kids each get 1/3 to split,



  |
  |
 |
and D's still get only 1/3, even if Waggoner would split



E  F
  G
H  I  J  K
into 1/7's—that would give D's kids too much!
Disclaimer

· To prevent a gift from passing to a donee:

· If D intestate—no disclaimer; property goes to heir and then from heir to next intestate successor.

· If D testate—devisee may refuse, preventing title from passing to them.

· See EPIC .2901 et. al., especially .2909(2)—to avoid tax when disclaiming so that money/property will go to child, must disclaim within 9 mos. after interest is created, i.e., after D dies, leaving devise.

· Troy v. Hart, MD 1997

· Where old sick brother is eligible for Medicaid, then disclaims inheritance from a sister, so that 2 other sisters will take his share, the disclaimer was held valid.

· There's no good way to seek reimbursement BUT the sisters take essentially a constructive trust and will owe money to the state for what brother could have paid with the $100K.

· Public policy says, you must pay what you can!

· Medicaid allows you to keep certain exempt assets, but cash < $2,000 only;

· If you come into assets, must notify Medicaid (a means-tested entitlement) within 30 days;

· DISCLAIMER IS WRITTEN IN STONE!!  IRREVOCABLE!!  Equals divestment and could lead to disqualification for benefits.

Wills—Capacity & Contests

Why require mental capacity?  3 traditional reasons:

1. will should be given effect only if it represents a person's true, rational desire;

2. a mental incompetent is not really a legal "person";

3. the need to protect the expectations of the family, or clan.

The TEST—must know or understand:

1. nature & extent of one's property—approximate money, cash, house, etc.

2. the people getting the property, i.e., natural objects of one's bounty
3. disposition one is making of his property at time of death

4. how elements relate, to form an orderly plan for distribution—i.e., the 1st three items.

· Natural heirs, who gets what, and does he understand that he is signing a will
Capacity required for making a will less than that required for deeds, contracts, or giving gifts—


Less need to protect a dead person!!

· In Re Strittmater, NJ 1947

· If you're a man-hating, paranoid, kitty-killing, clock-smashing crazy feminist, join man-hating organization and mutilate your parents' photos, you're insane and your will may be successfully put aside by the probate court.

· In fact, she did have a mental illness…but probably a different result today.

Insane Delusion—a legal concept—belief in something against all evidence and reason to the contrary—

· May invalidate all, or part of, a will  OR

· Impairment only

· In Re Honigman, NY 1960—

· Issue—Was Honigman sane, or deluded, when he made his will, cutting out his wife (whom he believed to be unfaithful, after 40 yrs. of marriage, several surgeries, failing health, seeking mental healthcare, admitting to his obsession about his wife, but also after seeing her have a man come into the house while he was out, getting cards and calls, etc.)?  I.e., did he have a rational basis for believing that W was unfaithful?

· Rule—Where there is adequate evidence on both sides, of delusion or lack thereof, the matter should be submitted to a jury to weigh the testimony and evidence available.

· Held—reversed and remanded for new trial (on W's appeal).

TEST for Insane Delusion—Insane, even if some factual basis for it, if a rational person in testator's situation could not have drawn the conclusion reached by testator.

· NO ante-mortem statute in MI (OH does have)—used to clarify one's capacity while person still alive, but tricky, because might cause resentment, etc.

To Make a Will in MI:  EPIC .2501

1. Must be 18 yrs. old

2. Must have mental capacity

· SO, the TEST again, in simple terms:

· What does he own?

· Who are his heirs?

· Who gets what?

· Does he understand that he's signing a will?

· n.b. appointment of a guardian/conservator does NOT automatically mean that a person doesn't have the capacity required to sign a will…

Undue Influence

TEST for Undue Influence:

1. Does influencer have disposition and opportunity to unduly influence?

a. Look for a confidential relationship;

b. if a lawyer, doctor or priest, a confidential relationship is automatically presumed, rebuttable but difficult to overcome.

2. Testator susceptible to influence?

a. Look for weakened state in testator, i.e., health, age, low IQ.

3. Unusual disposition in will?

a. If leaves everything equally to heirs, etc., that's normal;

b. But all to influencer—unusual!!

· If you meet all 3 above—presumption of undue influence, shifting BoP to influencer to prove they did not unduly influence!

· n.b., between H & W, NO undue influence will be found!

· Lipper v. Weslow, TX 1963

· Decedent left all her property to 2 of 3 kids, leaving nothing to one dead son's children or widow—Unusual!

· Trial court held that there was undue influence and set aside the will, which was prepared by favored son (an attorney).

· Held—no evidence of probative force to support jury's verdict of U.I.  Decedent was found not to be susceptible to U.I.

· n.b., her no-contest clause meaningless, since she wasn't leaving them anything anyway, SO never put reasons for disinheriting in the will because contesters can respond specifically to the allegations; also airing dirty laundry in public, maybe liable for libel, etc.  ALSO, lawyer shouldn't write down the reasons..suspect motives…?

No-Contest Clauses  (In Terrorum Clause)

· Majority of courts uphold unless there is probable cause for the contest;

· UPC 2-517, 3-905—EPIC .2518—Unenforceable unless probable cause;

· Find out what constitutes a "contest" under state law before attempting to contest a will with such a clause.

· In Re Will of Moses, MS 1969

· Will prepared by attorney unrelated to Holland, the atty/beneficiary/lover of Moses, and wo/his knowledge

· Trial Court found undue influence, denied probate

· Issue—whether the presumption of U.I. is overcome by fact of independent advice and counsel in drafting the will.

· Rule—Paternalistically, the presumption remains where the drafting atty does not adequately counsel and advise client re: disposition of assets.

· Held—Affirmed trial court in finding that there was U.I.

· In Re Kaufman, NY 1965

· U.I. found when gay man left all his assets to his partner in the 1950's.

Fraud—Testator deceived by a misrepresentation, which is:

1. Intent to deceive

2. Purpose of influencing testamentary disposition

Fraud in the Inducement—where a person misrepresents the facts, causing T (T=Testator) to:

· execute a will; 

· include provisions in wrongdoer's favor;

· refrain from revoking a will;

· decide not to execute a will.

Fraud in the Execution—when a person misrepresents the character or content of the instrument signed by T, which does not in fact carry out T's intent.

· Latham v. Father Divine, NY 1949

· D left substantial bequest to Father Divine and some of his followers—Plaintiffs contest on basis of fraud, undue influence, even murder.

· Rule—where a fraud is worked upon T, devisees/legatees take, but as a constructive trust in favor of the just heirs.  See Ahrens v. Jones.  I.e., will is enforced, but equity steps in to see that property is distributed as would have been the case wo/fraud.

· Held—Reversed in favor of Plaintiffs (the relatives of D).

Tortious Interference with Expectancy

· Seeks tort damages for interference from a 3P

· Longer tort S/L than the short S/L for will contests

· Must seek probate remedies first

· No-contest clauses generally don't bar tort suits.

Bequests to Attorneys

· Presumption of Undue Influence if gift to atty, even if not drafting atty.
· Attorney has duty to suggest client seek disinterested advice
· Exception for family members—no presumption, even if drafting atty, if:
· share left to atty is part of normal distribution, i.e., what would be your intestate share.
· suggest getting a disinterested atty anyway.
· MRPC 1.8(c)—no substantial gifts—decided on case-by-case basis.
· Atty may accept nominal gifts.
QTIP Trusts

· Qualified Terminable Interest in Property Trust
· Often used in 2nd marriages
· Instead of giving spouse money outright, put it in marital trust and when spouse dies, goes automatically into family trust for kids, etc.
· Basically gives a life estate to spouse
· Shelters unified credit.
Videotaping Wills

· Will must still be signed in writing
· Only do it if you know client will make a good presentation on tape.
Psychiatric Evaluation

· Can raise doubts by mere fact of going for exam…so be careful!
Rules of Thumb

· Meet with client more than once—and alone;
· Keep records of meetings;
· Have additional witnesses in room at signing, atty asks lots more questions, record it and have witnesses sign it.
Execution of Wills

· General philosophy of courts should favor giving effect to an intentional exercise of power to determine one's successors in ownership of property.

· Serve the following functions:

· Cautionary

· Evidentiary

· Protective

· English history:
1540—Statute of Wills





1677—Statute of Frauds

1837—Wills Act—required signature of T at foot of will, 2 witnesses at same time.

· UPC 2-502 or EPIC .2502 (following S/F tradition)—requirements for execution of a will:  NO recognition of oral wills (nuncupative wills).

· In Re Groffman, England 1968

· Issue—was this will duly executed, where the 2 witnesses were not simultaneously in the same room during their respective signings?  Wife is contesting the will.

· Rule—although judge convinced that the will represented the true intent of T, the Wills Act says that no will shall be valid unless…signed…or acknowledged by T in presence of 2 or more witnesses present at the same time…

· Held—extreme form over function!!  Will is set aside because the 2 witnesses were not in the same room at the same time for the signing.  "Patently absurd!"

· Groffman is NOT the requirement in most of the U.S.!!!

· 3 Presence Tests:

· Presence—actually see signature

· Line of Sight—see that they're writing something

· Conscious Presence—sensory awareness in room

· MI—only required if T has someone else sign for him.

Remember—

· Courts do not correct mistakes in wills

· won't add or alter

· WILL strike if there's ambiguity and can still carry out intent.

· UPC 2-503—Harmless Error

· EPIC .2503—Substantial Compliance Doctrine:

· Proponent must prove by clear and convincing evidence that document was intended to be a will.

Execution of Will:

· Atty as witness is OK;

· Acknowledgment by phone is NOT good!

· One can't be sure it's T at other end of the line.

· Sign with an X?  Calif. court said NO!  He could have asked someone to help him, since this was not his normal signature.

· Help in signing—OK, as long as T suggested it.

· Additions in handwriting, after signature—if law requires signature at foot of will and clause added after signing—OK—strike the addition only.

· If added before, then signature is and never was at the end of the will.

· If will is half signed by W's, T dies, then sign later—OK only if within reasonable time.

· Estate of Parsons, CA 1980

· Issue—T had 3 witnesses to will, but left $100 to one of the W's, property to another W, and the third was completely disinterested.  Heirs then contested will as invalid since devise/bequests were improperly left to subscribing W's.  SO, when the $100 W disclaimed that gift, did it make her disinterested, within the statute's requirements?

· Rule—the applicable Purging Statute looks solely to the time of execution of the will, so a later disclaimer by W does NOT save it.

· Interest in property only arises upon date of death—so disclaimer only relates back to death, not execution of will!

· Held—despite absence of fraud or ill-will, the 2 W's who were left gifts by T get nothing!

· Even with Purging Statutes, the judge is trying to save the will and can find the will valid even if she must strike some parts of it.

· MI pre-EPIC—purged only what was greater than interested party's intestate share.

· MI EPIC—no purging—go ahead…witness and be interested!!

Safeguarding a Will

· With lawyer—if he has a good will safe and client is the one who suggests it.

· With Probate Court—good but must pay a filing fee.

· In safe deposit box—good .

Best Methods for Drafting a Will

· Because of Choice of and Conflicts of Law, drafting attorney should draft will to comply with all states.

· Use both Attestation Clause and a Self-Proving Affidavit

· Include a Residue Clause!!!!****
· MOST IMPORTANT—must put into every will, since general flow of distribution provides that:

· Specific gifts first, if they fail (  Residual, if no clause ( Intestacy

· If > 1 page, number consecutively, keep paragraphs continuing from page to page, fasten pages:  stapled, bound, etc.

· Make sure client reads will and understands it

· In one room, get:  client, 3 disinterested witnesses and a notary public—close the door

· In presence of W's, ask T:

· do you know who your heirs are—make them say it

· have you read the will?  Is this your will?

· do you want these W's to sign?

· Satisfy presence test upon signing

· Have T sign and mark or initial every page

· Have a W read attestation clause, then all sign/mark every page

· include W's addresses

· Print names under signatures

· Self-Proving Affidavit—eliminates need for W to testify in court

· not mandatory, but highly suggested

· Only sign 1 original will!

· If you want copies, make "conformed" copies:

· for signature line, put /s/_____________

· means original signed and this is a copy.

· DO NOT write on the original will.

In Re Pavlinko's Estate, PA 1959—

· Where H & W mistakenly signed each other's will, and W died first, then husband some years later, the court held that it was a nullity.

· Rule—Court won't rewrite or alter a will to make it probate-able, regardless of the equities.

· Held—Affirmed holding below that will was nullity.  

· Dissent—why not strike the whole will, except for residuary clause leaving rest to W's brother, since wills were identical?

Courts will—

· strike terms from a will if doing so allows them to achieve overall intent

· if T's intent was discernible in 4 corners of will, no extrinsic evidence allowed

· If there's ambiguity—extrinsic evidence allowed to clarify:

· If 2 or more person or things that fit a description

· If nothing or no one fitting the description

Attestation—present intent to act as a witness

Self-Proving Affidavit—sworn statement that will has already been witnessed

Doctrine of Substantial Compliance—cures the inequities of harsh formalism

In Re Will of Ranney, NJ 1991—

· H had considerable assets, went to atty to draft wills for H & W, 1982

· On H's will, A W's signed self-proving aff. but not the will itself.  H signed both.

· W, now remarried, got life estates, etc. and contests will on basis that it failed to comply with the formalities of the Code.

· App. Div. held that will should be probated, that the self-proving aff. was part of the will and signatures on aff. constituted signatures on will, since sufficiently similar document.

· Sup. Ct. affirms App. Div.—BUT on slightly different grounds—

· Similar in content—but different functions

· S.P. Aff. facilitates probate, like an Attestation Clause, but also allow probate wo/requiring appearance of either witness.

· Here, Ws' sworn statement that they'd witnessed signing of the will was wrong…BUT may substantially comply with requirements.

Moral—combine language of attestation and self-proving affidavit and have all sign just once

· See EPIC .2504(4)—lays out that this would be a sufficient signing.

Holographic Wills

· UPC 2-502(b)—EPIC 2-502(2):

· Written in T's hand

· Signed by T and material provisions
· No witnesses required

· MI requires that it be dated.

Material Provision—"I give…" clauses which are dispositive or appointment provisions in T's handwriting.

· In re Estate of Johnson, AZ 1981
· Issue—whether filling in blanks by hand was enough to be considered "material provisions"—no W's signed.
· Held—The will fails for lack of testamentary intent, once excising the pre-printed portion of the will.
· NO "To" language handwritten, i.e., "I give…"
· Use of "estate" not adequate.
· Key:  2 W's didn't sign, so not valid regular will; material provisions not in T's handwriting, so not valid holographic will either.
· Statutory Form Wills
· MI—EPIC .2519
· Kimmel's Estate, PA 1924
· Issue—Is a letter to sons testamentary in nature?  Is signature of "Father" sufficient?
· Rule—Clear contingency expressed in letter, w/disposition of property to sons, etc.  So intent established.
· Rule—Where "Father" was customary signature in his letters, it suffices here under Wills Act.
· Held—The will is good—objections dismissed!  Testamentary intent is clear.
· Conditional Wills—generally held to be probate-able, even if something other than the condition causes death.  Conditions often include long trip, surgery, combat.
· Statement of inducement for execution of will.
· Will generally only intended temporarily.
· Must be very specific about what terminates the condition—e.g., upon discharge from hospital…
Revocation of Wills
Assume if holographic and state that does not recognize—no gift and revocation to party
2 Ways to revoke:

· Expressly—by writing, usually another will, or by inconsistency:

· E.g., 
Doc. # 1—
House to A

Car to B






Ring to C




Doc. # 2—
Bank accounts to D






Ring to E

# 2 revoke bequest to C in #1—so that's an Express Revocation by Inconsistency!

· Writing must meet execution requirements of a will

· Signed by 2 W's and T

OR

· a valid holograph—signed, dated, material provisions in T's handwriting.

· By Physical Act—more ambiguous, less preferred

· burning, tearing obliterating, etc.

· Must be with intent to revoke, i.e., regular house fire does not = revocation

· Must be done by T or some other person in T's presence AND by T's direction!!

· If will last in possession of T, and not found when T dies, presumption is that T destroyed with intent to revoke.

· MI—words of revocation DO NOT have to touch any of the words of the will, i.e., "Cancelled" may be written in the margins of pages.

Harrison v. Bird, AL 1993—

· Issue—Where atty improperly destroyed will, outside T's presence, but on T's request to revoke, can a copy be probated?

· Rule—Where there's evidence that T's intent was revocation and torn pieces of will not found, presumption that T destroyed pieces herself—proponent must overcome presumption.

· Held—Proponent could not offer enough proof that T did NOT destroy revoked will herself, so will considered revoked, NO good.

· If they found letter and 4 pieces, NOT a revocation, since T was not present at destruction.

Thompson v. Royall, VA 1934—

· Issue—Whether will had been revoked before T's death, where T's attorney noted and signed on back of manuscript cover that will was null and void, but being kept as a memorandum in the event she wanted to make another will.

· Rule—Because written revocation not wholly in T's hand, nor were her signatures attested by W's—so, not in conformity with revocation statutes.  Express revocation must meet requirements for execution of will.  Need 1) specific act of revocation and 2) intent to revoke

· Where writing does not touch or deface actual will, it's not a revocation by physical act!  [not the case in MI]

· Held—Admission of will to probate upheld—not properly revoked.

Lost or Destroyed Wills

· If will lost or destroyed without intent to revoke in MI:

· Rules to probate lost or destroyed will:

· Must be unintentionally lost/destroyed

· EPIC .3402

· File petition-Need complete statement of contents of will (some copy)

· Need names of subscribing W's

· Need 2 reputable W's as to execution of will and 2 reputable as to content of will—they can be the same 2 W's.

· Burden of proof by preponderance of evidence.

Partial Revocation by Physical Act

· MI recognizes this—EPIC .2507—if will in T's possession and something lined out or scribbled in, it's OK;

· States that don't recognize reason that it would increase bequest elsewhere wo/T signing to it.

· MI and UPC, can't add, but can revoke.

See problem, p. 285—UPC/EPIC—

· residue goes to the 3, not 4; 

· states that don't recognize—goes to all 4; 

· if holographic—a cross-out is valid as a mistake, not a revocation—so goes to 3, not 4.

Dependent Relative Revocation (DRR) and Revival

· Allows court to "correct" mistakes

· Imposes conditional frame of mind on T when there's revocation, followed by subsequent disposition that fails

· E.g., T revoke something, then subsequent disposed of it, but that failed, so DRR assumes that T had a condition affixed to that revocation

· Only used when preponderance that T preferred that original gift be made.

Carter v. First United Methodist Church of Albany, GA 1980—

· 1963 will

· 1978 notes, handwritten, attached to 1963 will

· Proponent has BoP to prove that 1963 will is valid

· Revocation by physical act?

· Last in T's possession, so presumption is that it was T's intent to revoke

· DRR asks: did T intend that if new will failed, old will would stand.

· Held—revocation of 1963 will was dependent on new will being valid

· New will was NOT valid holograph, so 1963 will NOT revoked.

Problems, p. 290

1.

Typewritten clause in will:


I give the sum of $1,000 to my nephew, Charles

Then at time of death, amount lined out and handwritten in place is $1,500


Result—NOT a valid codicil since NOT a valid HOLOGRAPHIC codicil.

· At common law, it's all about T's intent—

· where handwritten change to a will is NOT valid holograph, go dollar for dollar—

· $500 or less, gets 0—no preponderance in favor of reviving gift

· $501 to $1,000, gets $1,000—tips scales by preponderance

· > $1,000, gets $1,000

(see next page for MI changes to common law)

2.

Typewritten clause:  


I give the residue to my brother, Mike

At time of death, lined out and added …husband, John by hand

Intent = husband, but if intestacy will give to H anyway, DON'T USE DRR—since it's only an equitable remedy and not necessary to resolve every case!

Estate of Alburn, WI 1963—

· 1955 Milwaukee gives to:

· grandniece, Viola

· friend, Olga

· H's relatives, etc.

· 1959 Kankakee gives to:

· brother

· Olga

· H's relatives, etc.

· Issue—Can you revive a previously revoked will by reviving the first revoked will after subsequent will is revoked?

· Held—WI is a "no-revival" state, so Milwaukee no good and Kankakee admitted to probate.  DRR—intent:  intestacy vs. Kankakee (since Milwaukee, by state law, cannot be revived).

Revival

· Most states allow revival
· UPC/EPIC—Where entire will is revoked, presumption against revival unless preponderance shows that T would want to revive.
· 3 choices in MI:
· Revive first will
· Use DRR to say 2nd will never revoked
· All revoked—distribute by intestacy
· EPIC .2509 also applies to partial revocation—with presumption in favor of revival, unless preponderance shows T would NOT want to revive.
· So in MI, earlier example $1,000 lined out and replaced with $500, no preponderance against the $1,000, so person would get the $1,000.
Revocation by Operation of Law

1. Divorce—e.g., EPIC .2807()()()—cuts off ex-spouse and stepkids

2. Pretermitted Statutes—

e.g., write will when single, then marry, spouse gets intestate share if omitted—revoking gifts in the will


OR

maybe you have another child who is not in will—gets full intestate share, or amount that other siblings get.

Components of a Will

Integration of Wills—

1. All documents or papers must be in existence at time will is signed;

2. All documents must have testamentary significance, i.e., must be executed with same formalities as a will OR be a valid holograph.

Republication by Codicil—A will is treated as reexecuted as of the date of the codicil.

1. Ratifies will to extent it is not inconsistent

2. Must have testamentary significance, as above

3. Original will must have been properly executed for codicil to be valid

4. Republishes will as of date of codicil

· E.g., old man relies on nurse, who threatens to quit unless included in will—that's undue influence—BUT if he recovers, makes codicil but doesn't change gift to nurse, the will is treated as republished without undue influence—so valid!

Incorporation by Reference—UPC/EPIC 2-510—

1. Writing must be in existence when will is signed

2. Writing must be identified or identifiable in will

3. Writing does NOT need testamentary significance

· E.g., could be a deed, a letter, etc.

· Applies to incorporate into a will instruments that have never been validly executed.

Clark v. Greenhalge, MA 1991

· Issue—whether specific written bequests of personal property contained in a notebook maintained by T were incorporated into the terms of T's 1977 will.

· Facts—T designated cousin as executor, leaving him all but some specific bequests noted in a memo known to him.  

· T owned a painting, which was not included in either the 1972, nor the 1976 version of her memo, written w/cousin Greenhalge.

· 1979—T also kept a notebook in which she noted the various dispositions of items, particularly the painting, which T wanted left to Ginny Clark.

· T also executed 2 valid codicils to 1977 will in 1980.

· Greenhalge distributed all according to the will and memos, but nothing to Ginny as laid out in the notebook—but he did distribute to himself all property left to him by T as indicated in the notebook…hmmm…

· Probate judge held that the notebook was a valid memo, referenced in T's will, that it was in existence at time of execution of 1980 codicils which ratified the language of the relevant articles in the will.  Painting goes to Ginny!

· Held—affirmed award of painting to Ginny.  Greenhalge contended that 1) the notebook was not specifically called a "memorandum"—dismissed as overly formalistic complaint; 2) the will referred to "a" memorandum—dismissed as overly strict construction of the will; 3) he did know of notebook until after T's death—dismissed in light of evidence showing that he didn't know of the notebook.

· Simon v. Grayson, CA 1940—even a letter, referred to by T in the will, but with a different date on it than referenced in the will, was held to be incorporated by reference since in existence prior to date of codicil, which republished the will.

· UPC 2-513—Separate Writing Identifying Bequest of Tangible [Personal] Property—basically an exception to Incorporation by Reference that can be written after will is signed:

· Handwriting, or signed by T

· Describe items

· Before or after will is made

· NO testamentary significance

· Taped notes on the bottom of collectibles qualifies as a list

· Money is NOT included—so a coin collection also is NOT tangible personal property

· Real estate, stocks/bonds, business property NOT included

· Will, however, ALWAYS takes priority over lists!

Johnson v. Johnson, OK 1954—

· Issue—where both courts below denied probate to an instrument purporting to be T's will, judgment is appealed—single sheet of paper with 3 typewritten paragraphs, but neither T nor W's signed, nor was it dated, so is this one complete, integrated writing, partly typed, partly handwritten; or is it an unexecuted nonholographic will to which is appended a valid holographic codicil.

· Rule—A codicil must be a supplement to an existing will, made by T to alter, enlarge or restrict the provisions of the will, to explain or republish it, or to revoke it; and it must be testamentary in character.

· Rule—A will is a will, if testamentary in nature, even if it is so defective that it cannot be entered into probate, and a valid, holographic codicil will republish a will, even if it was not properly executed in the first place.

· Held—based on tradition and case law in many states and England, a valid holographic codicil incorporating the prior will by reference and republishing and validating the prior will as of the date of the codicil, gave effect to the intention of T.  Reversed and directed to enter will for probate.  ????????
· n.b. this case seems to have been improperly decided—judges indicted for bribery—BUT unless there's direct evidence of bribe in your case, won't be re-opened!

Acts of Independent Significance—If beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under this doctrine (also known as doctrine of nontestamentary acts).

· May bring in extrinsic evidence to clear up ambiguity or clarify bequest.

Events of Independent Significance —UPC/EPIC 2-512—such acts may be valid whether they occur before or after the execution of the will or after T's death.

· Important where will refers to a trust—which has independent significance, so all details of trust don't have to be included in will.

Contract NOT to Revoke a Will

Contracts Relating to Wills

· One may contract to make a will, or not to revoke a will, and contract law applies, i.e., need some consideration.

· Redress for the contract beneficiary is usually a constructive trust held for the beneficiary who was cheated under the defective will.

See problems on p. 320

Contracts Not to Revoke a Will

· UPC/EPIC 2-514—Contracts Concerning Succession—e.g., nurse contracts to provide services in return for getting gifts in will—BUT services must have been wholly in relation to K.

· Via v. Putnam, FL 1995—

· Edgar and Joann married and had kids—executed mutual wills agreeing to leave everything to the other upon death, with residue going to kids…and would do nothing to change the residuary clause of the will, i.e., K not to revoke.

· Joann died, Edgar remarried with Rachel—Edgar died, not having executed a new will or otherwise providing for Rachel.

· Issue—where the interests of the pretermitted wife and those of the 3P beneficiaries with creditor status to a contract, i.e., the kids, collide, whose interest takes priority?  

· Creditor status allows them to get paid before distribution of estate.

· Held—due to public policy supporting the care and providing for of the surviving spouse, Rachel's interests override the kids and she is found to be a pretermitted spouse within the meaning of the FL statute.  Court cites MD case, Shimp v. Huff.

· If the kids won, that would mean that Rachel would get only a family allowance, exempt property, and a life estate in the homestead.

· Other courts advance 4 different rationales for favoring rights of 3P beneficiary over those of pretermitted spouse:

· 3P has equitable title in property owned by decedent, since will made prior to 2nd marriage;

· Surviving spouse of the mutual will is only taking a life estate and holds property in equitable trust for 3P;

· Surviving spouse is estopped from making any different disposition of property;

· Breach of the will contract by surviving spouse gives 3P judgment creditor status, which gives them priority over the new surviving spouse.

· Spouse's right to an elective share is part of the marriage contract!  Right to statutory allowances given before any creditors get paid.
· Moral—better to use trust to provide for kids than a contractual will.

· SO, even where there's promise NOT to revoke, still can't obstruct right to marry, or preclude surviving spouse from statutory allowances.

Joint Wills—one document, written in the plural, signed by both parties

Reciprocal (Mutual) Wills—2 documents that mirror each other with identical provisions

"Joint & Mutual Will"—joint will with contract mutuality

UPC/EPIC 2514—must clearly spell out in will where contract is;

· ideally, want separate written contract

· execution of joint or mutual will, does NOT give rise to presumption of a K not to revoke

· Must have more proof that they agreed not to revoke.

Will Substitutes

Wilhoit v. People Life Ins. Co., CoA 1955

· Issue—was Mrs. Wilhoit's agreement with insurance co. an insurance contract?

· Held—arrangement was a separate and independent agreement, unrelated to terms of policy, i.e., a contract of deposit;

· W took the insurance money in full and the policy terminated;

· 23 days later, she made a proposal to the co., which they accepted.

· Clear, too, that W's intent was for money to go as disposed of by her will and not to heirs of Owens;

n.b., POD to Robert Owens was invalid testamentary disposition, but valid K, ***If your named beneficiary pre-deceases you, goes back to giver, so decscendants don't take anyway!!

· UPC/EPIC 6101—changed the above rule—Hillowitz, NY asserts, basically 6101—all K PODs are valid and non-testamentary and avoid probate.  Beneficiary gets assets, provided beneficiary survives.

Cook v. Equitable Life Assurance Society, IN 1981—

· Doug(insurance(1953 and left it to Doris-W-beneficiary

· Doug & Doris divorced—1965

· Doug & Margaret married—1965(Daniel

· Doug left holographic will 1976 with insurance policy to Margaret & Daniel

· Issue—inerpleader—who gets the money?  Those in the will disposition, or the named beneficiary, i.e., Doris?

· Below—Doris won in T.C.

· Margaret—intent is the key

· Doris—change to benef. may be done wo/strict complaince with policy's change requirements, BUT mere change of benef. by will w/nothing more is not enough.

· Rule—Insured must have done all possible (or reasonable) to comply with policy provisions, yet still fail in changing benef.

· Held—Doug was lazy and screwed his wife and son—Doris got the $!!

· Public policy and precedent require that Doris win—"Equity aids the vigilant, not those who slumber on their rights"
· UPC 2-804, EPIC .2807—insurance policy usually recognizes judgment of divorce, by K, and gives money to kids, NOT ex-spouse—so check the policy terms.

· n.b., normally, divorce decree mentions such dispositions.

In re Cullman Estate, MI 1988—

· Where decedent held joint bank account with friend who helped and cared for her in her decline, 

· Below—probate court framed issue as whether or not Cullmann (decedent) intended to make a present gift of the joint bank accounts to friend, at time they were established and held that no, Cullmann had no intention of giving Jedd the money, so she didn't have a right to keep it.

· Rule on Joint Ownership—re: bank accounts, if deposit made in a jointly held account with right of survivorship, it’s the property of both and may be paid to any one of the JTs during lifetime or to survivor.

· Held—reversed P.C. since nothing suggested that Cullmann did not want the $ to vest in Jedd—presumption is that A intends there to be rights of survivorship unless rebutted w/proof of fraud, undue influence, or no intent—by clear & convincing evidence.

· KEY—look at proof of intent on day that person is added to the account!

· So she gets to the keep the money, whether withdrawn before Cullmann's death or after.

MCL 487.711 et. seq.—MI Statutory Joint Account Act:

· Either A or B can withdraw funds and survivor gets the balance (most H & W accts)

· B not entitled to withdraw BUT gets balance on A's death (B essentially a beneficiary)

· B can withdraw, but NO rights of survivorship (agency account—just for convenience)

Problem—most banks, unless clearly spelled out when adding person to account:  ***automatic presumption that A intended B to have rights of survivorship—bank should make you check a box to indicate how account is to be held.

Farkas v. Williams, IL 1955—

· 1948-1950—Farkas bought stock "as trustee for Williams" but Farkas essentially retained all control and benefit therefrom until death.
· Issue—do the Farkas heirs get the stocks—since this was really just an invalid testamentary disposition?  Or were these valid IV trusts w/Williams as beneficiary?
· Rule—here, interest passed to Williams upon creation of the trusts—Farkas didn't have absolute control over the property, since he imposed on himself fiduciary duties as trustee.
· SO:

· Did Wms. get an interest upon creation?  YES

· Did Farkas retain too much control?  NO—power to revoke is OK; Power to sell/redeem stocks is OK.

· Executed with formality, even if not testamentary formality.

· Held—Wms. gets the stock as remainderman—IV trust is valid!!

Review—

· Tenancy in Common—undivided ½ interest—NO right of survivorship

· Joint Tenancy—Right of survivorship

· Tenancy by the Entireties—between H & W

Townsend v. Chase Manhattan—where 1 JT alone got mortgage, then died and other JT refused to pay on mortgage—he won and did NOT have to pay.  Mortgage company was stupid.

· Gifts—of personal property:

· Intent

· Delivery ** usually the issue:

· Actual delivery—required for small item handed over easily—often a proximity issue causing undue delay;

· Constructive—giving means to get gift, e.g., key

· Symbolic—giving of documentation, for property or stock.

· Acceptance

In Re Estate of Pilafas, AZ 1992—

· Issues—

· was there enough evidence that decedent revoked his will?  YES

· T.C. erred in determining that D revoked his IV trust?  YES

· D's trust left to 8 non-profit orgs (appellants), wife, brother, 2 sons, 1 gr. daughter—excluded 2 sons and a daughter—Trust later revised to include the 3 kids.

· D's will—excluded ex-wife, disposed of personal property, residue to trust.

· D died, will and trust docs. lost and son wanted determination that D died intestate so all would go to kids

· T.C.—kids won—will and trust revoked.

· Held—

· NO rebuttal evidence that D didn't revoke will, so presumption is that will last in D's possession and not found, was revoked.

· Where D reserved power to revoke trust specifically in writing, then restatement says that's the only way.  So here, NOT revoked!

State Street Bank & Trust Co. v. Reiser, MA 1979—

· Issue—may bank reach assets of an IV trust to pay a debt owed bank by estate of settlor of trust?  YES

· All of D's assets were funded in the trust—bank says:  pay $75K loan debt out of trust, since will and trust were one integrated estate plan and D's will said to pay debts.  It was D's intent!

· Held—such was NOT clearly the intent of the trust, BUT counter to public policy to fund your own trust, then tell creditors the assets are unreachable; over formalistic!
· SO, to refuse to pay debts from trust after death, especially when debts could have been paid from trust while settlor alive, is wrong!

· But payment limited to assets that go into trust while D alive since those are the assets that D controlled.

Pour-Over Wills

· O ( X, trustee, his stocks/bonds

· O executes will devising residue of estate to X as trustee, to hold under the terms of the IV trust

· Allows all assets to merge after death for unified trust administration

· A valid will can be just a residue clause, pouring into trust.

Incorporation by Reference—make trust first, then will BUT:

· you end up with 2 trusts:  one IV, one testamentary

· Post-will amendments to trust NOT recognized

Independent Significance—put some assets into trust first, during life, then pour over remaining assets by terms of the will:

· trust can still be amended after execution of will.

UTATA—UPC/EPIC 2511—validates pour-overs

· circumvents incorporation by reference issue

· still recommended to sign trust first, then will.

Methods of Avoiding Probate

· Revocable Trusts—
· Farkas—FIRST case holding that you could use a trust as a testamentary disposition wo/executing a will.
· Pilafas—statute on revocation of wills doesn't apply to trusts!
· MUST use language of trust re: revocation
· ***IF no language in trust re: revocation, then by any means reasonable!
· State St. Bank—funding issue with trust:
· e.g., have brokerage account, jointly held, then create trust
· to fund into trust, must title account as:  John Jones, Trustee of the John Jones Trust, U/A/D 1/5/04
***DO NOT PUT CARS INTO TRUST!!!

***DO NOT FUND HOUSE OWNED IN T BY E INTO TRUST, SINCE IT CAN BE ATTACHED BY CREDITORS!!!

Clymer v. Mayo, MA 1985—(see notes from 3/11 on marital trusts)

· D made will, as well as IV trust in 2 parts:  A to go to H, B had life interest to H, remainder to nieces, nephews of H, then to universities;

· D & H divorced and H wanted to take from the trusts

· Held—H got nothing from A, since intended to avoid marital deduction, but divorced so impossibility prevents him from taking;

· IV trust A was valid, even though unfunded until death

· Since will and trust were essentially one integrated estate plan, H's interest under will revoked by divorce, so too interest under trust—independent significance of trust does not overcome revocation by divorce.

· Gifts to ex-H's nieces and nephews not necessarily revoked by the divorce.

 Franzen v. Norwest Bank of CO, CO 1998—

· James made trust, funded w/banks accounts—bank was named sole trustee—then James died;

· Frances, W, had rights by trust's text to change trustee, take disposition, etc. but she chose to leave trust intact;

· Frances' brother had durable power of attorney from Frances

· Issue—was brother's D PoA valid?

· Held—YES, valid and allowed brother to revoke and take control of the trust

· BUT, can't force any bank or institution to recognize a D PoA!!

Living Wills

· Started with Cruzan case, where she was in "persistent vegetative state"
· Everyone has a medical right of self-determination and you can be substituted if there's clear & convinving evidence that you'd want to be removed from life support—MORAL—put it in writing!!
Why have a trust?

· You retain all the control

· You can pass of responsibility to another trustee if desired

· Grantor Trust—you've retained everything with the trust, so NO tax benefits

· Avoid probate!!  Quicker and cheaper, more private—no need for court oversight

· BUT creditors have same right to go after funds in a trust

· Ancillary probate re: property outside domicile

· Testamentary trusts, in MI, are not even supervised by probate court anymore

· More difficult to contest than a will

· QTIPs, e.g., can protect gifts to kids, especially in a 2nd marriage.

Power of Attorney

· General PoA used to be only kind but problem is:  once principal incapacitate, the general PoA became void!

· SO, Durable PoA—see EPIC .5501 for words required in the writing—2 types:

· Normal—is immediately effective, not necessarily just upon incapacity

· VERY POWERFUL!!  Safeguard may be to have a neutral 3P hold the documents, so they'll make sure that one person won't clear the other one out.

· "Springing" D PoA—states that only effective upon principal's incapacity or disability—hard to know when one is incapacitated, so banks will often still require a guardianship from probate court and that defeats the whole purpose of avoiding probate involvement!

· D PoA is revocable at anytime WITH the same formalities as it was originally signed:

· alert all of the revocation

· once attorney-in-fact has notice of revocation, use of it by them IS A CRIME

· EPIC .5103—by parent or guardian, to allow others to deal with kids—e.g., babysitter when parents are away, etc.  VOID upon parents' incapacity/disability—babysitter should go to court to get temporary guardianship, etc.

Mahoney v. Grainger, MA 1933—

· Held—unless there's ambiguity, no extrinsic evidence allowed and court won't reform the will.  Here, "heirs at law" meant D's aunt alone, not the 25 1st cousins that she intended—and drafting lawyer's testimony not allowed.

Plain-Meaning Rule—use regular dictionary meanings of words; if, in 4 corners of will, the plain meaning is clear, NO extrinsice evidence allowed

· Plain-Meaning vs. Intent of T: Courts now more willing to allow scrivener to testify.

· Exception to rule—"Personal Usage"—nicknames, etc. may be proved by extrinsice evid.

Fleming v. Morrison, MA 1904—

· Held—a will not signed (in this jurisdiction) in front of 3 or more W's is not valid, where T lacked intent to make a will;

· T only wanted to sleep with beneficiary, not really leave her a bequest

· Attorney was aware of T's intentions

· Rule—you can always bring in extrinsic evidence on execution—even where no ambiguity on its face.

Estate of Russell, CA 1968—

· D left ½ estate to dog, ½ to Quinn

· T.C held—Quinn takes all with understanding that he care for dog; Niece says no, ½ to Quinn, ½ to dog, which is void, so ½ to niece by intestacy.

· Ambiguity—when 2 or more persons or things fit the description or NO person or things fits the description

· Held—must 1) determine circumstances surrounding execution of will to see if there's latent ambiguity—was devisee a dog?—parol evidence admissible for that purpose. 

· Here it was clear that ½ was for dog, therefore void, so niece takes ½ through intestacy.

· In this jurisdiction, "no residue of a residue" allowed—in MI and UPC would have allowed all to pass to Quinn as residuary beneficiary.

Patent Amibiguity—clear on face of will itself, so no extrinsic evidence allowed—BUT, today court's more willing to allow extrinsic for both patent & latent ambiguities;

Misdescription—of person or thing; court won't add word—but will strike words to achieve intent.

Erickson v. Erickson, CT 1998—

· Held—where T executed will just prior to marrying, but made no specific provision that will should NOT be revoked due to subsequent marriage (as req'd by statute)—remanded to T.C. to determine, through extrinsice evidence whether there was a scrivener's error in drafting the will—extrinsice evidence, however, NOT allowed to prove intent of T!  

· Where NO ambiguity—look only to will, marriage and death certificates

· CoA—reversed—allow extrinsic for fraud, duress, insane delusion, so also for innocent mistake!

· Courts more and more disposed to "correcting" mistakes where appropriate:

· strike out misdescriptions

· recognition of insane delusion

· DRR

· allow extrinsice evid. to correct scrivener's errors

· General Rule—though, is still that court will NOT correct mistakes.

Anti-Lapse Statutes

· Only a default, used in absence of other intent

· specific or general devise lapses ( residuary clause

· If residuary clause fails, MI e.g., allows residue of residue

· Where a class gift, if one member dies before T, remaining mbr(s) take/split all.

· If devisee dead at execution of will, then VOID!

Ask 2 questions:

1. Is the beneficiary within the required degree of relationship, i.e., stepchild, or descendant of T's grandparent?  If NO—stop!  If YES:

2. Did the beneficiary leave issue?  If NO—stop!  If YES—substitute issue for deceased beneficiary.

· Anti-lapse reverses old English presumptions:  savings provision if benef. predeceases T—gift goes to issue.

· Order of devises:

· Specific—a particular thing

· General—monetary value, wherever it comes from

· Residue—catches lapsed specific and general gifts

· Distribute specific gifts first, General as is possible

· Residue passes by intestacy if NO beneficiaries left

· Broad anti-lapse, e.g., DC, IA, VA—any devisee predeceases T, gift saved for their issue;

· Narrow:  Tx, IL—only gifts saved for issue are those devised to children.

· UPC/MI—in between—if named benef. is a relative within descendants of T's grandparents: issue, parents, sibs, aunts/uncles/1st cousins, stepchildren!, predeceases T—goes to their issue;

· First time MI has conferred a benefit to a stepchild—not generally true under intestacy—anti-lapse only.  BUT nothing to stepparents!!

Allen v. Talley, TX 1997—

· Issue—do words of survivorship prevlude application of anti-lapse statute?  I.e., Lera (sister) says T intended that living bros and sis take—no lapse; nephew says, 2 survivors get 2/5 and deceased sibs' kids get 3/5.

· Held--***Only the surviving sibs take under the will because T used word "living" meaning at her death and "share" indicates among the sibs, since no one else was specified—SO only Lera and bro take—NOT the kids of dead sibs.

· Must be very specific in will language to circumvent anti-lapse statute—see p. 445, note 2.

Jackson v. Schultz, DE 1959—

· T devised everything "to [his wife] and [not "or"] her heirs and assigns forever."
· Issue—defendant was going to buy house from T's stepdaughter and said NO—you don't have good title to the house;
· Rule—"and" & "or" may be substituted for each other in construing a will, in order to arrive at T's intent—here, not to escheat to state, since no other blood heirs left.
· Held—Substitutionary gift to stepkids OK by applying "and/or" rule of construction—house is theirs and specific performance appropriate to make buyers buy.
Class Gifts—given to a group, or class, who have some characteristic in common.  The whole is redistributed among those living at T's death.

· Still have to ask the anti-lapse questions for a class gift;

· If devisees are named, extrinsic evidence allowed to see if the named devisees form a class, i.e., to show the common thread;

· "Equally among…" often indicates a class gift.

Hypo—T gives Blackacre to bros and sisters in equal shares:


when will signed:    A   B   C   D   (E)
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at death:
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        H                    F   G –still included in anti-lapse & would take under     UPC 2-605

Dawson v. Yucas, IL 1968—

· Issue—Was a 1/5 interest in land, left by T to 2 people on her H's "side of the house" a class gift, or individual gift?

· Held—Although the two named devisees were on H's "side of the house" so too were others; and the devise did not rely on an uncertain number of heirs, etc., SO  they were NOT a class, therefore when 1 predeceased T, his devise lapsed into residue—not to other devisee of the 1/5 interest.  

· n.b., T should have said, "I give as a class gift to…"

In Re Moss, England 1899—

· Issue—Where T gave to wife for life, remainder to EJ (a niece) and sister's 5 kids—then EJ died before wife, who got EJ's chunk?  The sister's 5 kids?  Or the residue of wife's estate, destined for some other guy?

· T.C. held that it lapsed into residue of wife;

· Held—reversed on appeal—Moss never intended that some other guy should take EJ's share—rather that EJ and the 5 kids share as T in C—i.e., those who make it to 21.

· SO—EJ simply a member of a class (nieces and nephews) and lapse goes to the remaining members of the class!

n.b., Anti-lapse also applies to trusts!

Specific—specifically described property or items

General—money bequest

Demonstrative—hybrid

Ademption—if specifically devised property no longer owned by T at death, it's gone—beneficiary gets nothing—gift is extinct, it has adeemed.  ONLY applies to specific gifts.  General gifts are just money coming out of the estate.

Wasserman v. Cohen, MA 1993—

· Issue—Drapkin created IV trust, w/gift to plaintiff of apt. building.  BUT that bldg was never funded into the trust and was sold before T's death—should trust pay plaintiff proceeds of the sale?  NO!

· Held—rule is that when T disposes of property while alive—it's adeemed, gone, zippo, over!
· Intent doesn't matter

· Not harsh and inequitable, just draft things better in the first place

· It's valid to decide whether devise is general or specific…

· Doctrine of ademption applies to trusts since customary to apply rules of wills to trusts, as part of an estate plan.

· SO, plaintiff gets nuthin'—apt. bldg. adeemed as a specific devise!

UPC/EPIC 2606—check sections (a)-(e).

Bar exam—

T has house ( A

T becomes incapacitated

Guardian/Conservator named

T goes to nursing home

Guardian sells house to pay for home

T dies

If fiduciary disposes of asset, devisee gets remainder of sale

If T had sold—adeemed and benef. out of luck

MORAL—fiduciary cannot change T's estate plan!  BUT if T recovers from disability and guardian discharged—T has 1 year to change will to give devisee something else instead—If T doesn't, gift is adeemed.

Abatement

Abatement—system used to distribute assets of estate when estate insufficient to cover all debts, taxes and devises in a will.  n.b., T can include whatever formula he wants for abatement in his will.

Hypo Will #1

1.  House to Andrew

$120,000
specific

2.  Any car I own to Bob
    23,000
specific

3.  Diamond Ring to Carol
      4,000
specific

4.  GM stock to Donald
    18,000
specific

5.  Sum of $20,000 to Ellen
    20,000
general

6.  $30,000 from Bank One

     Savings acct. to Fred
    30,000
demonstrative—break down to general & specific:

7.  Residue to George

    60,000

spec—$10,000 available in account








gen--$20,000 taken from remaining assets

Assume at time of death:

Gross Estate = $275,000

Debts = $135,000

Balance at Bank One = $10,000

SO—to pay off debts of $135,000:

1. first take from residue—$60,000, so $75K left to pay

2. second take from general—$40,000, so $35K left to pay

3. third take from specific, i.e., remaining $175K by pro rata share:

a. 35K/175K = 20%

THEN—multiply each specific gift by that rate:

1. House =    $24,000
A takes $96,000
Devisees may: either pay into estate, or

2. Car =            4,600
B takes   18,400
sell asset and take the balance (benef. bears

3. Ring =             800
C takes     3,200
fluctuations in FMV)

4. Stock =         3,600
D takes   14,400

5. Bank acct. = 2,000
E takes     8,000
35K

      140K

Hypo Will #2

Debts = $90,000
SO residue = 60,000  General has 40K, only need to find 30K




30K/40K = 75%




Ellen
$20,000 X .75 = $15,000   and takes $5K

Fred  20,000 X .75 = $15,000   and takes $5K + the 10K specific gift for a total of $15K to Fred

Hypo Will #3

House has mortgage of $80K, SO gift of house = $40,000, increasing residue to $140K (mortgage becomes a debt that will come out of residue) 

Exoneration of Liens

· at Common law, if you give house with a mortgage, estate obligated to pay off mortgage and devisee takes equity only

· NOW, non-exoneration—beneficiary takes subject to mortgage

· Directive in will to pay off debts does not apply to house.

Satisfaction (of general monetary gifts)

· If while living, T gives devisee her gift and there's a contemporaneous writing stating that it's in full or partial satisfaction of that devise, then nothing more comes out of the will.
· Advancements are given under an intestate estate.
Restrictions on Power of Disposition—Protection of the Spouse and Children

Rights of the Surviving Spouse

· Marital Property Systems

· Separate—own all property each acquires separately, unless put into joint ownership

· Forced (elective) share in all property owned by decedent at death protects against disinheritance of spouse—usually 1/3 of probated estate;

· So generally not PODs.

· Community—H & W own all acquisitions from earnings after marriage in equal undivided shares

· Property acquired before marriage, and property acquired during marriage by gift, devise or descent remains separate.

Rights of Surviving Spouse to Support

· Social Security—benefits go to spouse and maybe other dependents only

· Private Pension Plans—ERISA preempts state law, ensuring that the surviving spouse gets the benefits of the pension plan.

Statutory Allowances  ****KNOW THIS—mandatory upon request and in addition to any other devises

· Homestead—laws protect the homestead for the surviving spouse; the UPC recommends an exemption from creditors' claims of $15,000.

· Paid to spouse or minor children before creditors get anything

· If there is no real estate, surviving spouse can take it out of other general assets—EXCEPT admin./funeral/burial costs

· Up to $15K

· See EPIC .2402

· Exempt Property/Personal Property Set-Aside —UPC 2-403/EPC .2404—

· UPC = $10K

· EPIC = $11K as of 2004

· other personal assets of deceased; if not enough, then take form other cash

· Family Allowance—UPC 2-403/EPIC .2404—provides maintenance during period of administration which is reasonable, and shall not exceed one year if the estate is inadequate to pay off creditors. 

· weekly of monthly, for 1 yr. to support surviving spouse and minor children

· may have to be prorated if children living with parent who's not the spouse

· can be payments, or lump sum, and may be cont'd beyond 1 year but subtracted from their other benefits

· You can ask for more…"reasonable" amount—$21K approvable with no court hearing

· Dower—wife's right to a life estate in 1/3 of all land owned by husband during marriage.

· Becomes choate upon H's death

· Curtesy for H no longer exists

Rights of Surviving Spouse to a Share of Decedent's Property

· Elective Share and its Rationale—EPIC .2201 - .2206

· Surviving spouse must elect to claim against the dead spouse's will;

· It is usually the wife who stands to benefit from the elective share and, if she

Estate Tax Marital Deduction

· Since 1982, federal estate tax marital deduction changed:  interspousal transfers not taxed at all, provided donor spouse gives donee spouse at least a life estate in the property.

· H can transfer property outright to W, or in fee simple;

· H can create a trust giving W income for life and power to appoint trust principal at death;

· H can create a trust giving W income for life (QTIP trust).

In re Estate of Cross, OH 1996—

· H died testate leaving entire estate to son, while W was in nursing home and incompetent;

· Commissioner, on her behalf, chose the elective share for W

· Son appealed and court of appeals reversed, saying W didn't really need the forced share for her nursing home support.

· W died during appeal.

· Issue—where W depended solely on Medicaid for support and care, was it proper to elect for W to take against the will.

· Held—reversed CoA and upheld election against the will.

· In order to not jeopardize W's Medicaid eligibility, she must avail herself of all possible sources of income, otherwise her benefits might be forfeit—so definitely in her best interest to elect against the will.

In re Estate of Cooper, NY 1993

· Issue—can the survivor of a homosexual relationship elect against decedent's will?

· Held—nope.  

· The term "surviving spouse" must be construed naturally as union of a man and a woman

· Constitutionally, rational basis is the standard of review and denying same sex marriage is rationally related to a legitimate state interest.

Property Subject to the Elective Share

Judicial Decisions

Sullivan v. Burkin, MA 1984—

· Issue—are assets held in an IV trust reachable by the election of a (forced) share of deceased H's estate?

· Probate Court held that no, the widow could not include assets in the trust as part of the pool of assets from which her share would be calculated.

· H explicitly disinherited wife and grandson in will, leaving real property in trust to the Cronin's, with a pour-over from will into trust.

· H &W had been separated for years

· W claimed that the trust was an invalid testamentary disposition and those assets should be part of the estate

· Held—the trust was not testamentary, therefore it was a valid IV trust.

· Further, in this case, must uphold precedent (Kerwin v. Donaghy) that H has absolute right to dispose of his IV assets as he wishes …

· BUT for any trust created or amended after this opinion, the assets of such a trust SHALL BE part of the deceased spouse's estate, where that deceased spouse retained sole control of the assets of the trust.

· Public policy since 1945 says that spouses in the case of divorce have certain rights to property, so should widows/widowers upon death of the other.  

· Still, it is best to address these issues legislatively, not judicially.

UPC  (KNOW THE MI STATUTE!!!)

1969 version—

· concept of augmented estate—surviving spouse entitle to elective share of 1/3 of probate estate augmented with certain nonprobate transfers made during the marriage.

1990 version—

· expands the notion of augmented estate to be close to community property—considered in MI but rejected—UNDERSTAND THE THEORY!!

Other Statutes

In re Reynolds, NY 1996—

· Issue—whether an IV trust, where decedent retained a limited power of appointment, constitutes a testamentary substitute in violation of the surviving spouse's right of election.

· App. Div. held that trust was not subject to right of election by surviving spouse.

· Here, W retained only right of power of appointment to name remainder beneficiaries, the rest going to her children of a previous marriage—idea was to protect assets for purpose of qualifying for Medicaid as her health failed.

· When she died, H filed notice of election.

· Held—reversed, the trust was a testamentary substitute and the surviving spouse may elect against those assets, since W retained that power of appt., albeit limited, during her lifetime, thus rendering those assets reachable by H.

Waiver of Right to Elect

· UPC 2-213—can be done wholly or partially, before or after marriage, by written K, agreement or waiver signed by the surviving spouse.

In re Estate of Garbade, NY 1995—

· Older rich man married younger woman with no assets, both previously married and divorced.

· Signed pre-nup, including a waiver by W of her elective share

· H died suddenly and despite waiver, W alleged duress, fraud, UI, etc. and tried to get her elective share, whereupon H's 2 sons, the PRs, filed a motion to dismiss.

· Probate court held for the sons—no elective share to W

· Held—affirmed, no elective share to W, since there's a presumption of legality of pre-nup unless proved otherwise by party attacking the agreement.

Spouse Omitted from Premarital Will

Estate of Shannon, CA 1990—

· H executed will in 1974, as unmarried widower, leaving estate only to daughter, or grandson if daughter did not survive H for 30 days.

· Clause specifically disinherited anyone left out of the will, or gave them only $1 if they contested it and were found to be heirs.

· H married Lila in 1986—died in 1988 having made no changes to will before death or after marriage.

· Lila sought family and homestead allowances which were denied and she pursued only her entitlement to H's estate.

· Lila died during appeal and her son Brown took up her appeal.

· Rule—presumption is that will is revoked as to omitted spouse and burden of proving rebuttal of presumption is on proponent of the will.

· Here—daughter argues that language to disinherit "any legal heir of mine" is specific to Lila…however, does not refer to a subsequently acquired spouse.

· Held—reversed for Lila—she does not fall into any of the exceptions that would preclude her taking as a pretermitted spouse.

· No specific mention of Lila or the marriage so no intent to disinherit her specifically.

· Further, just because H left some POD benefits to Lila does not give rise to presumption that he did that in lieu of taking a share of his estate.

UPC 2-301—Entitlement of Spouse—Premarital Will

Rights of Issue Omitted from the Will

Azcunce v. Estate of Azcunce, FL 1991—

· Issue—whether a child born after execution of father's will, but before execution of codicil is entitled to a statutory share of father's estate under pretermitted child statute, where the will and codicils fail to provide for the child.

· Here—will and codicil executed, contemplating already-born children of T but making no provision for after-born children; then daughter born, and T executed yet another codicil making no provision for her—then he died suddenly.

· Held—where the codicil expressly republishes the will, T's child who was living when codicil executed is not a pretermitted child under the statute, and therefore does NOT take a statutory share of father's estate.

· No ambiguity in will or codicil

· No mistake, that would void the will under state statute, except potentially draftsman's malpractice…

Espinosa v. Sparber, Shevin, Shapo, Rosen and Heilbronner, FL 1993—

· Can daughter, Patricia, from Azcunce case bring a malpractice action against drafting lawyers for failure to provide for her in the 2nd codicil?

· Held—NO!  Neither Patricia, nor mother, was in privity with atty, so had no standing to complain of atty's actions. Can't allow extrinsic evidence of testamentary intent, where T is now dead and cannot testify on his own behalf.  That sucks!

In re Estate of Laura, NH 1997—

· Edward Laura died 1990 and 2 generations of T's heirs claimed to be pretermitted heirs;

· Probate ct. held that great-grandchildren were NOT pretermitted heirs.

· Held—affirmed, that great-grandchildren were not pretermitted heirs and are thus NOT entitled to a share of T's estate.

· Rule—T who specifically names one heir in an effort to disinherit him has "referred to" the issue of that heir for purposes of the statute.  However, where issue of a child is named, or referred to, but T's child is not, that child is considered pretermitted and may take a share of the estate.

· Here—T specifically named the father of the great-grandchildren, thereby referring to the great-grandchildren themselves.

Testamentary Libel

Better not to say why you're disinheriting someone, since you may be liable in damages for libel—see Brown v. DuFrey.

MI Elective Share--.2202—

· Surviving wife gets either intestate share OR dower rights on intestate estate

· Husband only gets elective share

· If there's a will:

· ***EITHER spouse can abide by the will!!!***
· Either spouse can challenge validity of will under incompetence, UI, fraud, insane delusion and throw out will and take through intestacy

· Can elect against the will.

· Formula for Elective Share in MI:

· ½ intestate share reduced by ½ value of assets rec'd outside probate, i.e., jointly owned property or where spouse is named as beneficiary.

· Transfers made within 2 yrs. of spouse's death are added back in.

Hypo—H dies

Gross estate = $200,000




Will—to W $30,000

BUT intestate =$150K divided by 2 = $75K so W would elect against will




BUT if there were joint assets:




Acct = $20K x .5 = $10K




Life ins. = $50K x .5 = $25K

—reduces elective share—W still entitled to those whole joint assets, just used to calculate!!!
Augmented Estate Theory (UPC)

· View marriage as a partnership, so count all assets owned by both partners
· Includes all:  
· probate
· jointly-owned
· assets w/beneficiary designation
· assets owned by surviving spouse
E.g.,
$200K estate


  20K account


  50K insurance


 100K house


  20K of survivor assets


 $390K—if married 15 yrs., gets $195K (vs. $190K from other stuff anyway)

· KNOW—
· NO automatic 50% for surviving spouse—UPC uses a sliding scale:  
· if married <1 yr., survivor gets $50K
· <2 yrs., 3%
· <3 yrs, 6%
· etc., to 15 yrs. for 50%
· Everything owned by both spouses included in augmented estate
· MI—public policy was against pre-nups as encouraging divorce, BUT NOW:
· coming to contract agreement before marriage, settling rights to property, seen as a good thing!
· Elements of a Pre- or Post-Nuptial Agreement:
· Full and complete listing of assets owned by both parties
· can't hide assets from the other spouse
· Both parties must be represented by independent counsel
· one atty can draft agreement, but other spouse must retain atty.
· Ultimate distribution must be fair
· If one party in marriage has disproportionate share of assets, the poorer one will get a fair share
· If desired—include in pre-nup waivers of elective share
n.b.  BEST to have witnesses and notary to contract.
WRONGFUL DEATH

· NO wrongful death at common law—ONLY statutory

· 1st wrongful death act—Lord Campbell's Act, England—previous to act, if you injured a party and party died the tortfeasor got off.

· Under this act the child, spouse or whoever could sue.

· Pre-1979 MI:

· only heirs under descent and distribution could sue and get damages, then…

· Crystal v. Hubbard, early 70's, MI Sup. Court—

· challenged dmgs, wanting parents and a bro. to take—So interpreted Act's "next of kin" to include all kin—but how far do you go to find kin?  What court handles it?

· Legislature rewrote the statute…

Michigan Wrongful death statute: KNOW

· Tort—that injured person can sue tortfeasor for injury – but what if they die?

· at time of death – between time of tort and time of death is the survival action – (conscious pain and suffering) – date of death the suit survives now spouse gets angry and says person should pay for the loss- lawyer sends letter to the tortfeasor – Insurance carrier starts investigation  - probably not worth fighting – settlement later happens of the claim – can the widow just accept settlement- not without court of approval

· ONLY personal representative of the estate (go to probate court and get personal rep.) up to settlement of claim is all under the probate court – petition to approve settlement.  Probate court has soul jurisdiction of this settlement.

· New hypo insurance company decided deceased was at fault.  And now you file suit – if suit is filed going to be in circuit court – any settlement after filing is going to be in circuit court not probate.

· Motion is filed in circuit court.

· Sheet sent down to probate court to make sure minors are protected

· After date of death wrongful death action – major form of compensation – “loss of society and companionship”.  Loss of Consortium folds in to loss of society and companionship – but loss of consortium is for spouse other could be for other.

· If you have a 1million dollar settlement and over 90% of body burnt and in unit for 3.5 weeks and suffering unbelievable pain – whatever you allocate under conscious pain and suffering becomes assets in the estate – but loss of society and companionship – can go out to other heirs etc.

· You have to specify how much for loss of society and companionship and for conscious pain and suffering.

· Survival and wrongful death action is all rolled up into one action or claim and can be settled in probate if lawsuit is not filed and if filed would be done in circuit court – do not separate the two.
Statute of Limitations

· MCL 600.5852 – wrongful death savings statute – gives some additional time if you missed it.

· Families don’t realize that there is a cause of action so this statute gives a little more time to sue.
· Auto accident have 3yrs or within 30 days after period of limitations has run – have to die within 3yrs and 30days of the tort to have it classified as a wrongful death – if you die 3yrs and 50 days after accident CAN’T sue under wrongful death STEPS:
1. Did they die 3yrs and 30days after the accident

2. Death did occur within time – action of lawsuit must be done within 2yrs after letters of authority have been issued or after you opened the estate. BUT an action shall not be brought under this provision unless brought within 3years after original statute of limitations or 6yrs. (wipe out 30days from memory)
HOW DO YOU CALCULATE:  NEED SIX DATES

Accident DATE – 4-15-2000
DATE of DEATH – 5-5-2003
DATE ESTATE was OPEN – 7-7-2005

Statute of limitations 4-15-03
2 yrs – 7-7-07
3yrs – 4-15-06

First question is it 3 years and thirty days to make possible wrongful death action?  YES

Last date you could possibly file wrongful death is 4-15-06

New Dates

Accident date 4-15-2000

Date of death 5-5-01

Estate open –7-703

Statute of Limitations – 4-15-03

2yrs 7-7-05

3yrs – 4-15-06

7-7-05 is the last day to file lawsuit – earlier of 3yrs and 2yrs

Last example

Accident date – 4-15-2000

DOD 5-5-2000

Date of estate open 7-7-2000

S/L – 4-15-03

2yrs 7-7-02

3yrs – 4-15-06

Last day is 4-15-03

n.b. if estate is re-opened, maybe years later, with new PR and letters of authority, new S/L begins to run.

Recap

· Wrongful death is a statutory law – amended in 1979 in Michigan.

· Only can be done by the personal representative of the deceased.

· Because you need a personal rep. Probate court is used right from the beginning 

· If lawsuit is filed circuit court is triggered.

· MCL 600.5852 – assists the estate in maintaining a cause of action if has little time to file suit so statute of limitation is used.

· Statutory Citation (wrongful Death) – 600.2922/Epic 700.3924—after decide you want to file must do:

1. Identify all potential interested parties

2. Serve a copy of complaint to all interested parties within 30 days 

Who under the act could ask for some of the proceeds: A group and B group (if no one fits in A then go to B.)

1.

A. Spouse, Children, Grand Children, Parents, Grand parents, Brother and Sister (Closest of Kin) – these people just have right to act does not necessarily mean they will get money. ( all these people have equal standing if any of these have a claim B is excluded.

B. Other heirs who could take under the D&D (decent and distribution).

2.
Children of the Deceased spouse (step Children) in order for step children to take the decedent must be survived by the spouse. Step children have equal standing with other relatives in category A of part 1.
3.  
Persons Named in Dec’d Will provided relationship does not violate the laws of Mich (same sex Couple maybe) – if survived by spouse or children but felt close to a neice and nephew and puts in the will who would be under part B of part one would have equal standing with Part A of Part 1.  May be able to ask for additional proceeds.

Just because they have standing does not mean they will get something have to prove loss.

1. Prove they suffered a loss, loss of society and companionship.

a. Parents have 3 children and mom decides she wants to join the circus – She leaves and just writes – one of the kids is injured and killed and don’t know where mom is but where money could be made she hears about it and she comes back – she will not be able to prove loss of society and companionship.  Allowed to prove mom was not around and court decides on case by case basis who gets and who does not.

2. Have to prove they survived the deceased

a. Mom and dad had volatile marriage had 2 boys they got divorced and both mom and dad remarried – custody battle ongoing – big mess – one thing worked out on visitation dad got boys every other weekend and every Wednesday from 5:30 till they get picked up.  Two boys were rambunctious they were constantly in trouble – on one Wednesday the six year died by garage shutting on neck – installer made a mistake – this devastated both parents and father wants custody of other child – father committed suicide – step wife tried to claim wrongful death father survived accident but not death of the accident.

· lawsuit pending get settlement offer – personal rep. Can approve or deny the offer not necessarily a family decision.  Personal rep usually family member and discusses it.

· Judge will decide based on recommendation of personal rep whether or not to take the settlement.

· Going to ask the court to approve distribution as well as settlement does not have to be at the same time.

· Most will be allocated to spouse and minor children and if not enough money then court won’t give parents or brother anything.

· Court allowed to weigh the closeness of the parties and need for support

· When court approves the settlement the one thing in that order must be how much for conscious pain and suffering because this amount goes to the estate.

Last step:
· Close the estate—do not have to list settlement distribution and money going in because not an asset so receipts and disbursements go to 0.

TRUSTS

· First arose out of English uses, where O conveyed to A, who held legal title as the feoffee to uses, for B, the cestui que use, who took possession.

· Enforced in equity

· Popular to avoid feudal death taxes, or incidents
· Brought on Statute of Uses in 1536—cestuis got legal title, but had to pay the King his incidents and feofees to use could not have any active duties.

Private Express Trusts

· created for the benefit of individual beneficiaries

· revocable trust

· marital trust

· for incomptent persons

· for minor

· Dynasty

· Discretionary

Parties to a Trust

Settlor—person who creates a trust, also known as trustor.

· Trust may be created :

· during life—inter vivos trust

· by declaration of trust—settlor is the trustee

· no delivery nor deed of gift required—only the intention to hold property in trust—where property is personal, no written document required.  Where trust is in real property, must be in writing.

· by deed of trust—settlor is not the trustee and delivery of deed, or trust property, must be made to the trustee.

· by will—testamentary trust

Trustee—may be one or several; may be individual or corporation; may be settlor or 3P or beneficiary.

· a trust will not fail for want of a trustee—if none named, court will appoint one;

· trustee holds legal title to the property and beneficiaries have equitable interests;

· owes duty of fairness, no self-dealing, hold trust property separately;

· where trustee owes no duties, trust is passive, or dry and the trust fails.

Beneficiaries—hold equitable interests.

· usually create successive beneficial interests;

· Compared with Legal Life Estate:

· LE—no power of sale unless included in conveyance or judicially approved;

· not clear where proceeds of sale, if one is allowed, would go

· real estate cannot be mortgaged by life tenant

· Trust—useful in dealing with 3P creditors, more than the possible benefits of dealing with contract law.

Creation of a Trust

· No special words needed—just the intention to create trust relationship;

· e.g., "for use and benefit" of another is sufficient.

Jimenez v. Lee, OR 1976—

· 1945—Daughter's paternal grmother bought $1,000 savings bond in name of defendant/F and/or D and/or Mother, for D's education.

· 1956—gift from 3P of $500 for each of 3 children, put in savings account with names of F and 3 kids.

· F cashed the bond and invested it in stock as well as closing the savings account and investing in other bank stock.

· P claims that those amounts were to be held in trust for her;

· Trial court held that F did not hold amounts in trust, rather as custodian for D under the Uniform Gift to Minors Act, which requires no accounting, etc.

· Held—where it was donor's intent that beneficial ownership vest in 3P, i.e., D, a trust is created.

· D was entitled to impose a constructive trust or equitable lien on the stock + any dividends, increment in stock, etc.

· F's letters to D about the amounts were in no way = a trust accounting;

· Remanded for an accounting, since held to be a trust, and to make sure that expenditures were indeed made for D's education as directed by donors.

Precatory Language—merely intent for a moral obligation, unenforceable at law—"…to A with the hope that…"

Equitable Charge—T devises property to person, subject to pymt. of a certain sum to another person—NOT a trust!

The Hebrew Univ. Assoc. [Israel] v. Nye, CT 1961—

· Issue—did W transfer ownership of library to P, or does it go the charitable trust to which W bequeathed more of her estate, as contended by D, executors under the will?  I.e., did Ethel ever make a declaration of trust, assuming the duties of a trustee?

· W, Ethel, made public statements and acts indicating that she had "given" the library to P and that she could not sell or give even parts of it to anyone else, because it belonged to P.

· She began organizing the material for shipment to Israel—no consignee was named and they remained in her name until her death in 1955.

· Trial Court held that Ethel orally made herself trustee of the library for future delivery to P

· BUT Ethel never indicated that she saw herself as trustee, nor that she ever assumed any enforceable duties re: the property—more like an IV gift with no delivery…

· SO, no rule of equity will supply a conveyance where there was none and Ethel never made herself trustee, so NO declaration of trust and case remanded for P to present case on theories other than declaration of trust.

The Hebrew Univ. Assoc. [Israel] v. Nye, CT 1966—

· Issue—Did Ethel give an IV gift  with constructive or symbolic delivery?

· For constructive—delivery of keys; pointing out hiding places of money; informal memoranda.

· Here, delivery of a memo along with Ethel's acts and declarations suffice to complete delivery of the gift; it would have been better if the itemized memo had been incorporated in a formal document, but who needs formalism…?

· Held—P finally wins and gets the library!

Necessity of Trust Property

Unthank v. Rippstein, TX 1964—

· Issue—did Craft create a trust, by "binding his estate" to make payments to Rippstein on a monthly basis?

· T.C.—NO! Rippstein loses

· App. Ct.—YES—Ripp wins—voluntary trust w/legal heirs holding legal title in trust for Ripp, to extent of promised payments.

· Held—Intent was unclear and Res of trust was uncertain—Craft's letter really more of a promise, using precatory language, to make gifts than a declaration of trust on Ripp's behalf, so Ripp loses!! 
(No fund was set aside as trust corpus)

Resulting Trust—B not natural object of A's bounty, so simply holding in trust for X; reversionary interest:

· Where an express trust fails, OR

· Incomplete disposition of trust property.

Constructive Trust—prevents unjust enrichment:

· Legal fiction—arises by operation of law

· Equitable estoppel to prevent unjust enrichment

· The above two are NOT written documents; rather created by operation of law, a legal fiction, or remedial device to do what's right in equity—so no requirement to conform to S/F, even with regard to real estate!
· 4-Prong test for Constructive Trust:
· When there's a confidential or fiduciary relationship;

· Promise, either express or implied;

· Transfer of property in reliance on promise; and

· Unjust enrichment to transferee.

Ineffective Gift does NOT = Express Trust, except perhaps if donee changes position in anticipation…

Brainard v. Comm., US CoA 1937—

· Where TP declared intent to create trust of stocks he would acquire in the future, no trust is created because Res doesn't exist;

· When stocks DO come into existence, as well as their profits, no trust attaches unless he manifests interest again, at creation of Res, to hold stocks in trust.

· Held—while trust principles hold that future interests may be the Res to a trust, the IRS can and does say that it DOES NOT create a trust—so for tax purposes, no trust here, since this was a tax court case, but for probate purposes, it was a trust…

Speelman v. Pascal, NY 1961—

· Pascal completed the gift of a % of royalties from "My Fair Lady" musical to the dragon lady/lover—so even though the $ didn't exist yet, i.e., future interest, it is a valid Res to a trust;

· Document showed an irrevocable present intention to turn over the promised proceeds;

· He had 4 yrs. to get musical written;

· Held—future interest is recognizable as Res for a trust!!!

SO—no Res, no trust!!  Only promise to create a future trust!  BUT future interest can be the Res!

Necessity of Trust Beneficiaries

Clark v. Campbell, NJ 1926—

· Issue—does a bequest to "friends" fail for want of certainty of beneficiaries of trust?

· First question was whether bequest was a gift to trustees; or a trust created for "friends"?

· Held, this was a trust!

· Second question was whether the beneficiaries were definite and ascertainable?

· Held—Nope!  property goes into residue for trustees to dispose of since you MUST have an identifiable beneficiary.

In re Searight's Estate—

· Honorary Trust for pets OK—remainderman named for after the dog died, so residue was expressly dealt with;

· Also, no violation of RAP, since $ meted out as prescribed by T couldn't last more than 4-5 yrs. and in no event, more than 21 yrs.

Grantor Trust—if settlor retains any control over trust assets at all, then it's TAXABLE!

Oral IV Trust of Land

Hieble v. Hieble, CT 1972—

· Mother was sick, so conveyed house to son and daughter with agreement that once she was well again, they would convey back to her;

· M had fallout with daughter, who upon request conveyed back to M and son as JT;

· Son refused to reconvey to M as agreed and stalled for many reasons;

· T.C. held—M gets property since son held in constructive trust (see 4-prong test) for M.

· Held—affirmed for mother—relationship of mother and son sufficiently confidential and she gets the house back.

Oral Trusts for Disposition at Death

Olliffe v. Wells, MA 1881—

· Ellen died, leaving will indicating that Rev. Wells be executor to distribute residuary estate according to the conversations the two had had;

· Wells decided that she wanted the money to go to his earlier burnt-down mission and her relatives contested that.

· Rule—a trust not sufficiently declared on the face of the will cannot be set up by extrinsic evidence to defeat the rights of heirs at law, or next of kin.

· Held—will declared trust that was too indefinite to be carried out, so Ellen's relatives take by way of resulting trust—plaintiffs win!

Secret Trust—legacy to devisee absolute on its face, with nothing in will indicating intent to create a trust; court will admit extrinsic evidence of promise by devisee to benefit others with the legacy.

Semisecret Trust—will indicates that legacy is to be held in trust but does not identify the beneficiary; no extrinsic evidence allowed, so legacy fails and must be distributed as through intestacy to heirs at law.

DISCRETIONARY TRUSTS

Mandatory Trust—trustee must distribute all the income

Discretionary Trust—trustee has discretion over payment of either the income or the principal or both.  An example is a spray trust—to spouse and children in amounts determined by trustee.

Marsman v. Nasca, MA 1991—

· Issue—does a trustee with discretionary power to pay principal for the "confortable support and maintenance" of a beneficiary have a duty to inquire into the financial resources of that beneficiary, in order to recognize his needs?

· P.C. held that a duty of inquiry was imposed, ordering Marlette to convey house to Margaret and Farr to reimburse Marlette for expenses paid by him and Sally for upkeep of the house.

· Sara died, survived by 2nd husband, Cappy, and daughter by 1st marriage, Sally who had a husband, Marlette.

· Cappy was beneficiary of trust getting 1/3 of residue with quarterly payments of net income therefrom, + any principal he might need based on Cappy's available sources of support.

· Cappy remarried (Margaret) a year after Sara died, had good relationship with Sally, lived in house but was going broke—so deeded house to Sally, reserving for himself a life estate but nothing more for Margaret re: house if Cappy predeceased her.

· Trustee Farr made parsimomious payments from trust to Cappy.

· Cappy died, then Sally died and Marlette gave notice to Margaret to vamoose!  Margaret brought action.

· Held—affirmed, but different remedy—

· Farr failed to use "sound" judgment in distributing proceeds from the trust, thus a breach of trust;

· but the exculpatory clause in Sara's will prevents him from being held personally liable in this case.

· order to Marlette to convey house to Margaret vacated, since they had no fiduciary responsibility to Cappy or Margaret and were aware of no breach by Farr—Marlette gets to keep the house.

· Funds from trust that should properly have gone to Cappy are deemed held in constructive trust for his estate;

· No S/L problem since entitlement accrued as of settlement of funds in 1987;

· No problem that Cappy acquiesced re: accountings, since he was ignorant of his rights.

Creditors' Rights:  Spendthrift Trusts

· Creates a disabling restraint upon beneficiaries and their creditors, so that it can't be alienated, nor reached by creditors, BUT:

· cannot be set up by settlor for settlor's own benefit;

· generally cannot evade child support and alimony payments;

· cannot avoid federal tax liens.

· creditors may reach that amount in excess needed for education and support;

Shelley v. Shelley, OR 1960—

· Issue—do the spendthrift provisions of a father's trust prevent the ability of beneficiary son's ex-wives and children to reach the funds for payment of child support and alimony?

· Held—for reasons of compelling public policy, a man can't enjoy the fruits of a trust while ignoring his obligations to ex-wives and children, so they MAY reach the trust funds..BUT the right to those funds only arises once beneficiary's right to funds arises—so, only when trustee exercises his discretion and provides son with funds can the wife then try to get her hands on it.

· Here, because the son's children were also named as beneficiaries, in case of emergency need, they should have the right to invade the fund if such need is shown.

U.S. v. O'Shaughnessy, MN 1994—

· Lawrence was beneficiary of a discretionary trust;

· Lawrence had a tax deficiency with IRS of > $400K;

· U.S. gov't issued levy on property or rights to property in the trust.

· federal courts determine whether a federal tax lien can attach to a particular interest

· state courts determine whether that interest even exists

· Rule—a discretionary trust creates a mere expectency, which is not an attachable interest and creditors must stand in the shoes of the beneficiary, i.e., have nothing more than the beneficiary has.

· Held—creditors can't get what the beneficiary doesn't have and the trust was clearly discretionary, using precatory language like "… trustees may distribute to…"  So the Feds get nothing!

n.b.  Despite above ruling, it may be possible for creditors to essentially assert priority, so that if/when beneficiary gets funds, they first go to creditors to pay debts.

About Trusts (not in text)

· 2 Types:

· Testamentary—found within the will and only effective at death;

· Inter Vivos—settlor creates while alive, even if not funded until death.

· Secret, Semi-secret…just clauses!

· Mandatory, discretionary…just clauses!
}  all could be either testamentary OR IV

· Support trusts, etc.

· InterVivos Trusts—most common:

· Revocable—must reserve the right to revoke

· Irrevocable—presumption for irrevocable if no right to revoke is retained.

· Funding a Trust:

· empty vessel unless funded

· funding accomplished by re-titling owner of assets in name of trust

· If intent of trust is to avoid probate, you must re-title all your assets this way;

· If intent is to have assets go through probate, then execute a pour-over will to put residue into trust.

· Testamentary

· less common today

· Prof. used to do it for young families where if both parents dead, want to spread payments to kids out so they don't blow it all at age 18.

· until EPIC, was supervised by probate court—since creat in will

· NOW, trusts not supervised by P.C. at all—not even testamentary trusts!

(Patterson likes the idea of court supervision in cases like the above)

· Support Trust

· Statement in trust "to pay amount necessary to support beneficiary…"

· If there's both a support and a spendthrift clause, if you're, e.g., the landlord, could go to trustee and compel payment, since you're providing basic support services.

Trusts for the State-Supported
· Qualifying for Medicaid:

· Self-settled trusts:

· Revocable—corpus and all income considered available

· Irrevocable—any income or corpus that may be for benefit of applicant is considered available.

· BUT a discretionary trust created by the will of one spouse for benefit of surviving spouse is not an available resource;

· ALSO if trust established for disabled person, from that person's property, by parent, grandparent, guardian or court, and remaining trust is to go to the state, it is considered an unavailable resource.

· Trusts created by a 3P:

· e.g., mandatory or support trust, income or principal considered available.

Modification and Termination of Trusts

· ALL beneficiaries and the settlor must consent to modify or terminate a trust.

· If settlor is dead, or doesn't consent, beneficiaries could:

· in England, the court will consent to beneficiaries' move to modify or terminate where beneficial to the beneficiaries.

· In the U.S., the settlor's intent cannot be set aside after death.

In re Trust of Stuchell, OR 1990—

· A modification was sought by one of the trust beneficiaries to allow continuation of the trust in the event that a retarded brother/beneficiary survived the other siblings;

· She wanted to prevent his becoming disqualified for S.S. and Medicaid benefits, 

· Held below and affirmed—modification was denied.

· Particularly troubling was that the change would be especially advantageous to the other, non-retarded beneficiaries.

· It's a good idea, when drafting a trust, to give someone the power to modify or terminate the trust—

· Special power of appointment to appoint the property to, or modify a trust for the benefit of, anyone except the donee.

· Claflin Doctrine—trust cannot be terminated prior to the time fixed for termination, even if all the beneficiaries consent, if termination would be contrary to a material purpose of the settlor.

In re Estate of Brown, VT 1987—

· Issue—whether any material purpose of the trust remains to be accomplished, thus barring termination of the trust, and whether the class of beneficiaries has closed.

· Brown died, 1977 and entire estate settled in a trust;

· Trust set up to pay for educations of nephew's children, then to nephew and his wife for life, remainder to surviving children after their parents' deaths.

· Once the educations had all been paid, nephew and wife requested that trust be terminated and remainder paid out to them, with the acquiescence of the kids.

· Trial court refused to terminate;

· Superior court reversed, saying that material purpose, education of kids, had been achieved;

· Held—reversed, termination refused.

· since all of the trust income must be paid to Wool and Rose, it is NOT a support trust!

· Nor is this a spendthrift trust.

· Neither of the above can be terminated by the beneficiaries.

· settlor intended that trust provide for life-long income to Wool and Rose and that purpose should not be defeated.

Note—a trustee can't be changed unless guilty of breach of trust or has shown unfitness

· Name a co-trustee

· Include a removal clause, allowing heirs to change corporate trustees wo/going to court

· Set annual fees, so banks won't be able to hike their prices after settlor dies.

PAGE  
1

