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Dejuan R.
 stood before the circuit judge in his orange Etowah County Jail jumpsuit replete with handcuffs and shackles holding his Certificate of Completion for the Etowah County Substance Abuse Program (SAP) like a ticket to Wonka’s chocolate factory. When asked what he learned in the program Dejuan gave the expected, customary answer: that there was no life in drug abuse – that it was not the way for him anymore.

The judge went off the record at this point and asked a rather poignant question:

“Dejuan, maybe you can explain this to me. What prompts black men around your age to live that BET
 mentality? What makes black guys want to act out a rap video just to drive a new Escalade around with rims or wear the newest getup they saw on TV?”
“Judge…guys like me, where I come from, we never had nothing. We came up with nothing. So it’s real important to us to look like we’re important, to look like we’ve got something or that we’re better than the next guy. You gotta have money to do that. You gotta have cash to drive that Escalade and wear new chains, and everybody knows it. Everybody knows you have money if you have that stuff. 

“And the drugs?”

“It’s not that most black guys are crack heads. We don’t all use. That’s the just the easiest way to get cash. You can buy dope cheap and sell it easy, and if you get caught and don’t have a long rap then you’ll get off easy. I got into it sellin’ then got into using and before I knew it I was here.”

Dejuan’s story is not unlike the vast majority of criminal defendants that pass through the court system everyday. While serving as a Court Attendant in Etowah County I have seen countless cases of drug use and abuse. The general consensus between offices is that, while unofficial, the percentage of drug or drug-related cases is somewhere around 97% of our criminal docket. Drug-related cases are most commonly theft of property to sell for drug money, forgery to get cash for drug money, and assault when a drug deal goes bad, all the way up to murder/manslaughter in the extreme. Few people would argue that drug use is an epidemic in Alabama, but the question you should be asking is how does this relate to poverty? 
Poverty is the end-all-be-all of the problems plaguing the criminal justice system. A safe bet would be that most crimes stem from poverty in some way or another. Drug-related crime is just the most common. Many forms of crime in this country bring their own conviction rates, but for the purposes of this article drug-related crime will be the benchmark. The following is a discussion of poverty and how it relates to the criminal justice system and the questions that such study generates.
What defines poverty in America? According to The United States Department of Health and Human Services (HHS) 2006 Federal Poverty Guidelines for a family of three poverty is defined as earning less than $16,600 per year.
,
 


What characteristics do the impoverished possess?

To understand the problem we must look at the beginnings of ones life in poverty:


Being raised in poverty ($19,157 in 2004 for a family of four with two children) puts children at increased risk for a wide range of problems. For young children, growing up in poverty is associated with lower cognitive abilities and school achievement and with impaired health and development. Research indicates that poor children are disproportionately exposed to risk factors that may impair brain development and affect social and emotional development, such as exposure to environmental toxins, inadequate nutrition, maternal depression, parental substance abuse, trauma and abuse, and low quality child care. For adolescents, growing up in poverty is associated with a lower probability of graduating from high school and risky health-related behaviors, such smoking and early initiation of sexual activity. Poor children are also more likely than other children to have behavioral and emotional problems. Finally, growing up in poverty is associated with lower occupational status and a lower wage rate as an adult. The problems associated with being raised in severe poverty (less than 50 percent of the poverty threshold) are correspondingly worse. Children under 18 are much more likely than adults to be poor.
 


This bleak beginning does not seem characteristic of the life of opportunity that society idealizes. With this background many impoverished youths, especially minorities become very susceptible to the criminal world. The desire to be free of the bonds of poverty may prove an unhealthy motivator to “get rich quick” – often leading to achieving that goal by unlawful means. Theories abound as to why this occurs:


Sociological theories of delinquency offer rather divergent predictions concerning the effect of dropping out of high school on subsequent delinquent and criminal behavior. For example, strain theory suggests that dropping out decreases such behavior, especially for lower class youth, while social control theory suggests that dropping out should increase the chances of criminal activity. Moreover, empirical studies provide support for each of these views with the most influential study (Elliott and Voss, 1974) presenting evidence consistent with a strain perspective. The present investigation identifies methodological shortcomings in previous studies and reexamines the link between dropout status and subsequent criminal activity. Results indicate that dropping out of high school is positively associated with later crime, an outcome that is consistent with a control perspective.


Once delinquent behavior occurs it is only a matter of time before one’s life is made ever more complicated by criminal activity – especially drug-related criminal activity. In 1998 the estimated percentage of drug offenders under federal, state, and local supervision was 59%, 21%, and 26%, respectively.
 As Dejuan elaborated most criminal defendants simply take up drug dealing as a way to make easy money – as a way to quickly get respect and most importantly out of poverty, while some use the drugs as a means for temporary escape from the harsh realities of a lifestyle for which they never asked.  


When a defendant’s whole existence revolves around poverty, and unlawful attempts to transcend poverty, it is not difficult to understand why they need the services of court-appointed legal counsel. If they had money they might not be in this situation in the first place.
According to Bureau of Justice Statisticians Steven K. Smith and Carol J. DeFrances:


Court-appointed legal representation for indigent criminal defendants plays a critical role in the Nation's criminal justice system. In 1991 about three-quarters of State prison inmates and half of Federal prison inmates reported that they had a court-appointed lawyer to represent them for the offense for which they were serving time. In 1989, nearly 80% of local jail inmates indicated that they were assigned an attorney to represent them for the charges on which they were being held.


It is safe to assume the numbers are greater today. 


Interestingly enough the results of being represented by a court-appointed attorney or hiring a private attorney are nearly identical. According to the aforementioned study, in the nation’s 75 largest counties defendants represented by a court-appointed attorney and those privately represented pled guilty at rates of 71.0% and 72.8% respectively. Those found guilty at trial were 4.4% and 4.3% respectively. With the average private attorney billing at hourly rates of $150-200 per hour it comes as no surprise why court-appointed counsel is so prevalent.

While a life of crime might be a semi-viable way out of poverty in the short term, its risks are heavy and numerous. For this discussion we will talk about the most common crimes committed by impoverished defendants and only those committed in the first degree. The most common crime that is seen on the docket other than drug possession or distribution cases is that of theft. While a definition of theft is not necessary for our purposes the punishments are important. Theft of property in the first degree or Theft I is a Class B felony carrying with it a range of punishment from not less than 2 years to not more than 20 years. As aforementioned theft of property is a common avenue for the user to get cash for drugs. 


Next is that of Robbery. The difference between robbery and theft is that robbery is a taking from the person or victim while theft is a taking from personal property. Robbery I is a Class A felony carrying with it a punishment of not less than 10 years and not more than 99 years or life in prison.


Assault while seemingly more serious than robbery is considered a Class B felony when in the first degree. This is usually because assault charges can be brought for something as simple as pushing another person down or as serious as putting another person in the hospital. Such a wide range of offense dictates the lesser sentence. Any argument over drugs or drug-related altercations usually ends in assault.

Now that we have loosely outlined the different crimes and there punishments it is important to talk about certain aggravating circumstances that seek to increase the range of punishment for such crimes. The most notable is and well known is the subject of what has been coined the “three strikes” policy. This is officially known as the Habitual Offender Act.


A Habitual Offender is one who has been convicted of two or more felonies for the same type of crime. For example a conviction for the purposes of the Habitual Offender Act would be 2 convictions for assault in the first degree. The punishments for a habitual offender are lengthy.


For the first applicable conviction as a habitual offender the range of punishment is as follows:

· A Class C felony conviction shall be punished as a Class B felony,

· a Class B felony conviction shall be punished as a Class A felony, and

· a Class A felony conviction shall be punished as not less than 15 years and not more than 99 to life imprisonment.


For the second applicable conviction as a habitual offender the range of punishment is as follows:

· A Class C felony conviction shall be punished as a Class A felony,

· a Class B felony conviction shall be punished as not less than 15 years and not more than 99 to life imprisonment, and 

· a Class A felony conviction shall be punishable as 99 years to life imprisonment.


Finally, for the third applicable felony conviction as a habitual offender the range of punishment is as follows:

· A Class C felony conviction shall be punishable as not less than 15 years and not more than 99 to life imprisonment,

· a Class B felony conviction shall be punishable as at least 20 years imprisonment, and

· a Class A felony conviction shall be punishable as life imprisonment without parole.


As evidenced the Habitual Offender Act has incarcerated many defendants to such extent that overcrowding can be sighted as a direct result of the legislation.


Another less known aggravating circumstance that must be considered when a defendant is doled his punishment is known as enhancements. Enhancements seek to curb drug offenses by adding a hightened, enhanced punishment for committing the offense in a certain area. For example, if an offender sells crystal methamphetamine within 3 miles of a housing project or school zone his sentence will automatically and irrevocably be increased by five years for every convicted count of his crime. No matter what the plea agreement might stipulate if the enhancements apply then someone convicted on three counts of distribution of a controlled substance will automatically be sentenced to 15 years in prison.
 Surely the aforementioned punishments would curtail such crimes, but this is simply not the case. As Dejuan stated at the outset of this discussion, if you have a clean criminal history you can get out of trouble with nary a scratch for your time. Apparently the desire to defeat poverty quickly and unlawfully is all to powerful to be checked by hefty sentences.

Now that we understand a bit more about the relationship between indigence and crime it is necessary to discuss the attorney’s role in the process. As before mentioned there are two types of criminal representation available to the accused that of public defenders and court-appointed counsel. There are many proponents and adversaries to both of these methods, and as such a discussion of their pros and cons must be addressed.

In most of America's big cities, indigent criminal defense work is primarily provided by public defenders. In Alabama, however, the only urban area served by a public defender is Tuscaloosa (population 78,000). The state's major cities - Birmingham, Montgomery, Mobile and Huntsville - do not have public defenders. In a state of 4.6 million people, less than 10% of the state lives in areas covered by public defenders. Everywhere else, indigent defense is provided by appointed counsel.


Proponents of the public defender system believe that the indigent defendant is better served by a professional, or specialized defense lawyer, i.e. someone whose only job is to respresent indigent defendants. Most public defenders offices are comprised of a few staff attorneys up to 50 or more in large cities much like the District Attorney’s office. These staff attorneys are paid by the state at a salaried rate. Conversly this is where the critics of such a system take issue.

Public defender cynics feel that the very creation of such an office robs the indigent defendant of fair representation. They argue that when a public defender who invariably has hundreds of cases meets with his newest client his only goal is to clear his docket as quickly and efficiently as possible. His method of choice is to force his client to plead guilty. While this may be the common case for most attorneys, even those court-appointed attorneys there is one difference. Public defenders must maintain a certain standards to remain employed, only the choicest cases go to trial, and everyone else may be swept by. Statistical performance has no place in the vocabulary of the court-appointed attorney. 


Another less known argument is that a public defender’s office may seek to create a monopoly on criminal defense. Such a monopoly cuts other hungry attorneys out of the game and thus, a huge chunk of an attorney’s livelihood is now state-sponsored.  


Proponents of the court-appointed attorney system feel that with most small cities having upwards of 200 attorneys at bar or more the criminal cases may be spread around and in turn the attorney has an opportunity to give their client the full attention his case deserves. This has yet to be proven conclusively as most attorneys on either side of the argument encourage a plea agreement from their client. A guilty plea usually carries with it lighter sentences and always costs less than a trial. 


Those who argue against the court-appointed counsel system state that there is no difference in their loyalties as they are still funded by the state. At the conclusion of representation the court-appointed attorney must submitted his affidavit of expense report, signed by the presiding judge, to the state comptroller for payment. The state sets the pay scale for the different types of criminal representation from simple plea agreements all the way up to capital murder. The standard relies on how many hours an attorney has invested in a particular case at the usual rate of 60 per hour. 

The biggest blow to the court-appointed criminal defense system has been the abolishment of payment for attorney overhead expenses. In the recent past court-appointed counsel were eligible for reimbursement of their copying fees, staff expenses, etc. This is no longer the case a result of Alabama Attorney General Troy King’s advisory opinion regarding overhead expenses. That opinion stated that:

[L]anguage providing the overhead compensation had been changed in a 1999 amendment to the state's indigent defense law, with the new language not providing reimbursements for overhead pay. The law previously said the state should pay any expenses incurred "in such defense." The amendment said payments should be made for any expenses incurred "in the defense of his or her client." King said specific overhead expenses are not incurred from representing individual clients and don't have to be reimbursed. That amendment also increased the hourly pay for indigent cases from $50 to $60 for time in court and $30 to $40 for the time outside of court. Overhead compensation makes up about a third of what the attorneys get to represent indigent clients, and the loss of it had prompted some lawyers to threaten to drop their indigent cases due to financial strains.
 
It remains to be seen what effect this will have on attorney’s abilities to represent indigent defendants or whether indigent defendants will be placed at yet another disadvantage in the grand struggle between poverty and prosperity, and the great pitfalls of crime and punishment.
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