IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

SAM SISCO,




)







)


Plaintiff,



)







)

VS.





)
CIVIL ACTION NO. CV 06-00001






)

ACME BUILDING CO., ET. AL.,

)







)


Defendants.



)

MEMORANDUM BRIEF IN SUPPORT OF DEFENDANT ACME BUILDING COMPANY’S MOTION TO DISMISS


Defendant ACME Building Company submits the following memorandum brief in support of its Motion to Dismiss:

STANDARD OF REVIEW


The correct standard of review under Rule 12(b)(6) of the Alabama Rules of Civil Procedure is whether it appears that, when viewed most favorably in light of the Plaintiff, his complaint contains any allegations which could entitle him to relief. Hill v. Falleta, 589 So. 2d 746 (Ala. Civ. App. 1991). In reviewing the facts the Court need not determine whether he will prevail, only that he could prevail. A 12(b)(6) motion may only be plead when Plaintiff can prove no set of facts that may entitle him to relief. 
FACTS


While Defendant neither admits nor denies the allegations of Plaintiff’s complaint this memorandum must assume that the facts are true facts, regardless of their merit. The facts are as follows:

1. On February 2, 2005 Sam Sisco was an employee of ACME Building Company located in Jefferson County, Alabama as a laborer.

2. That on said day Sam Sisco allegedly received injuries from a fall from scaffolding located on the jobsite.

3. That Sam Sisco allegedly gave notice to ACME Building Company of his alleged injury.

4. That Sam Sisco requested benefits under the Alabama Worker’s Compensation statute.

5. That ACME Building Company allegedly denied said claim for benefits.

6. That Sam Sisco has filed a civil action against ACME Building Company for damages.
These are the facts as known to ACME Building Company.

ARGUMENT

According to Simpson v. Jones, 460 So. 2d 1282 (Ala. 1984) the Alabama Rules of Civil Procedure are designed to protect the Plaintiff from technical inaccuracies in notice pleading that might preclude him from recovery. This Court cannot ignore the total lack of Plaintiff to properly plead his case as to the facts he alleges in his Complaint. 


Plaintiff alleges in his Complaint that ACME Building Company had “immediate legal and actual notice or knowledge of”…Plaintiff’s injury. We contend that this is not the case. While the statement above is clearly vague on its face Section 25-5-78 of the Alabama Worker’s Compensation statute lacks any ambiguities as to the duty of the injured to notify their employer:
…[A]n injured employee or the employee’s representative, within five days after the occurrence of an accident, shall give or cause to be given to the employer written notice of the accident. If the notice is not given, the employee or the employee’s dependent shall not be entitled to physician’s or medical fees nor any compensation which may have accrued under the terms of this article, unless it can be shown that the party required to give the notice had been prevented from doing so by reason of physical or mental incapacity, other than minority, fraud or deceit, or equal good reason…[N]o compensation shall be payable unless written notice is given within 90 days after the occurrence of the accident…
To this date counsel for the defendant has yet to receive actual written notice of the occurrence of the alleged accident as required by law timely or otherwise. It has been over a year since the alleged accident and no effort on the part of the plaintiff has been made to protect his rights. As this Court is well aware equity aids the vigilant, not those who slumber on their rights.

This Court cannot ignore Plaintiff’s failure to protect his rights and as such Defendant’s Motion to Dismiss is due to be granted as a matter of law.
. 
Respectfully submitted,
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