IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

RACHEL CLARK,



)







)


Plaintiff,



)







)

VS.





)
CIVIL ACTION NO. CV 05-99999







)

DISCOUNT SURVEYS CO.,

)







)


Defendant.



)

DEFENDANT DISCOUNT SURVEYS CO.’S

MOTION TO DISMISS

COMES now the defendant Discount Surveys Co. and moves the court as follows:

Under Alabama Rules of Civil Procedure 12(b)(6) Plaintiff Rachel Clark has failed to state a claim upon which relief can be granted, and as such Defendant’s Motion to Dismiss is due to be granted.

Respectfully submitted,

_____________________

Clark V. Stewart, Esquire

OF COUNSEL:

DEWEY, CHEATUM, & HOWE, P.C.

823 Frank Nelson Building

205 North 20th Street

Birmingham, Alabama 35203

Telephone: (205) 322-6122
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MEMORANDUM BRIEF IN SUPPORT OF DEFENDANT DISCOUNT SURVEYS CO.’S MOTION TO DISMISS


Defendant Discount Surveys Co. submits the following memorandum brief in support of its Motion to Dismiss:

STANDARD OF REVIEW


The correct standard of review under Rule 12(b)(6) of the Alabama Rules of Civil Procedure is whether it appears that, when viewed most favorably in light of the Plaintiff, her complaint contains any allegations which could entitle her to relief. Hill v. Falleta, 589 So. 2d 746 (Ala. Civ. App. 1991). In reviewing the facts the Court need not determine whether she will prevail, only that she could prevail. A 12(b)(6) motion may only be plead when Plaintiff can prove no set of facts that may entitle her to relief. 
FACTS


While Defendant neither admits nor denies the allegations of Plaintiff’s complaint this memorandum must assume that the facts are true facts, regardless of their merit. The facts are as follows:

1. Discount Brokers Co. contacted Plaintiff and offered her a 4% interest rate for a second mortgage in the amount of $10,000 on her residence.

2. Discount Mortgage Co. informed Plaintiff that an appraisal of her property was necessary in order to process her loan application.
3. Discount Mortgage Co. charged Plaintiff a $500 loan application fee.
4. Discount Mortgage Co. subsequently denied Plaintiff’s loan application because the appraised value of the residence was less than needed to approve the second mortgage.

5. Plaintiff seeks a money judgment against Defendant Discount Surveys Co. in the amount of $10,500.

These are the facts as alleged by Plaintiff and all that is known by Defendant.

ARGUMENT

According to Simpson v. Jones, 460 So. 2d 1282 (Ala. 1984) the Alabama Rules of Civil Procedure are designed to protect the Plaintiff from technical inaccuracies in notice pleading that might preclude her from recovery. This Court cannot ignore the total lack of Plaintiff to properly plead her case. 


According to the complaint Plaintiff failed to properly name all the parties as required by Rule 10(a). She failed to name Discount Brokers Co. who promised her a 4% interest rate, and who’s actions prompted this litigation. She failed to name Discount Mortgage Co. who denied her loan application. Discount Surveys Co. is the only named defendant in this action, and wrongly so. 

Plaintiff failed to comply with Rule 8(a) of the Alabama Rules of Civil Procedure in that she did not give proper notice to Discount Surveys Co. as to any potential wrongdoing that should entitle her to relief. So far, she has only managed to correctly plead her damages in the amount of $10,500 as required by the aforementioned rule. 


This Court cannot ignore the gross inaccuracies of Plaintiff’s Complaint. She failed to properly name all defendants pursuant to rule 10(a) of the Alabama Rules of Civil Procedure. She failed to give proper notice to Defendant of his alleged wrongdoing that would entitle her to the relief ($10,500) she seeks. As such Defendant’s motion is due to be granted.

Respectfully submitted,

_____________________

Clark V. Stewart, Esquire

OF COUNSEL:

DEWEY, CHEATUM, & HOWE, P.C.

823 Frank Nelson Building

205 North 20th Street

Birmingham, Alabama  35203

Telephone: (205) 322-6122

CERTIFICATE OF SERVICE


I certify that I have served a copy of the above pleadings upon the individual(s) listed below by placing a copy of same in the United States mail, first-class postage prepaid and addressed as follows on this the _____ day of ________, 200____.

Rachel Clark

123 Main Street

Birmingham, Alabama  35200

_____________________

Clark V. Stewart, Esquire
