I. Chpt 1 Legal Ethics Introduction

A. Theories of Ethics

1. Utilitarianism – Utility or Greatest Happiness principle

2. Judeo/Christian – the Golden Rule (do unto others)

3. Kant’s View – Categorical Imperative 

II. Chpt 2 sources/Application of Legal Ethics Rules

A. State Bar Reqmts – State Bar Association is Mandatory
1. Graduation from Law School

2. Passing State’s Bar exam

3. Good Moral Character

4. At least 19 years of age

NOTE: Residency is NOT an issue – Do not have to be a resident of Alabama in order to take the Alabama Bar exam

B. Federal Bar Reqmts

1. For admission to Federal District Court : MUST BE member of State Bar where Federal Court sits; Be recommended by an Attorney; Pay $75

2. For admission to Court of Appeals : MUST BE member of ANY State Bar;

3. For US Supreme Court : MUST have practiced before Ct of any State for 3 yrs

C. Types of Discipline – 3 Types:

1. Reprimands

a. Private

b. Public

2. Suspension

3. Disbarment

D. Defns

1. “Must” or “Subject to Discipline” asks whether conduct subjects Attorney to discipline under Model rules

2. “Should” asks whether conduct at lest conforms to the level expected 

3. “May” or “Proper” asks whether the conduct is professionally appropriate

4. “Subject to Liability for Malpractice” asks whether conduct subjects the Attorney to liability for harm resulting from that conduct.

III. Chpt 3 Beginning/Ending Lawyer-Client Relationships
A. Lawyer is NOT required OR obligated to take ANY client that seeks him

B. Determination of when Attorney/Client relationship begins and ends

C. Quantum Meriut Rule: Where Lawyer who is replaced by a client after substantial work has been done on his case
D. Withdrawal by Attorney

1. Allowed for Non-Payment of Fee, where client has the wherewithal to pay AND the time to trial is long enough so that replacement Lawyer can be found without upsetting the case.

2. ABA Rule 1.16: Attorney MUST refuse case if employment would require the Attorney to violate disciplinary rule or other law.

IV. Chpt 4 Advertising and Solicitation
A. Defns

1. Advertising – General communication to Public at Large - allowed

2. Solicitation – Involves Personal contact Initiated by Lawyer – not allowed

B. ABA Rule 7.1

1. Advertising Statements CANNOT be False or Misleading;

2. Ad CANNOT create Unjustified expectations about results;

3. CANNOT advertise ability to get results via illegal/unethical methods;

4. CANNOT compare Services to those of another Lawyer.

C. Specialization of Lawyer – Lawyer is allowed to advertise if he specializes as a Patent Attorney or is a Proctor in Admiralty.

D. Advertising Case: Bates v State Bar Az-US Sup Ct case allowing ads by Lawyer

E. Soliciting Case ruling

1. States MAY adopt Rules that forbid In-Person Solicitation 

F. Other Case rulings

1. Narrowly targeted Newspaper Advertisements are allowable

2. State CANNOT ban Solicitation but CAN impose regulations on their use.

V. Chpt 5 Attorney Fees and Fiduciary Responsibilities
A. ABA Rule 1.8(e) - Prohibition against loans to Clients EXCEPT FOR Court costs and Litigation Expenses - It is OK for Attorney to front Expert Witness Fees as long as Client is Ultimately Responsible for their payment

B. Fee Splitting – CANNOT split with a Non-Attorney; CAN split twix Attorney IF Client approves and Attorney’s keep their time separately. 

C. ABA Rule 1.5 - Lawyers Fees s/b Reasonable

1. Contingent Fees ALLOWABLE and are to be in Writing

D. ABA Opinion 94-389 - Contingency Fees ARE Ethical as long as the Fee arrangement is in writing AND client has been informed of Hourly billing option

1. CANNOT be charged in Criminal or Divorce Cases

E. ABA Rule 1.5 Client Trust Accounts – Attorney is REQUIRED to keep clients’ money separate from their firm’s general funds/money. Attorney MUST:

1. Maintain adequate records;

2. Notify Client promptly when money is received on their behalf;

3. Deliver PROMPTLY any money that belongs to the Client

F. Retainer - Three Types:

1. Fee simply for the Lawyer to be  available to the Client - goes into Lawyer’s operating account;

2. Lump Sum paid at Outset - goes into Lawyer’s operating account;

3. Advance Payment of Fees – goes into Lawyer’s Client Trust Account to be withdrawn by Lawyer when work performed and accounting made to Client.
VI. Chpt 6 Unauthorized Practice

A. Legal Malpractice differs from Disciplinary Actions as follows:

1. Heard in Civil Court instead of a Disciplinary Hearing;

2. Lawyer’s adversary is the Injured Person (former Client) instead of the Disciplinary authority (State Bar Association);

3. Purpose is Compensation of the Injured Party for a Wrongful Act instead of Punishment of the Lawyer.

B. Vicarious Liability “Respondant Superior” – Lawyer is responsible for injuries caused by his employees acting within the Scope of their employment.

VII. Chpt 7 Confidential Information

A. Attorney-Client Privilege – Prohibits disclosure of Confidential Communications twix the Client and Attorney OR the Agents of either.

1. Privilege applies (in Court or in a Deposition) whenever a Governmental body can use its Subpoena and Contempt powers to compel the giving of information (i.e. does NOT apply to casual conversation at a social event).

B. EXCEPTIONS to Ethical Duty of Confidentiality by Attorney

1. ABA Rule 1.6(b) - Defense by Lawyer of himself from claims of Malpractice or Ineffective counsel

2. ABA Rule 1.6(b) - Future Crimes by Client: Where Client seeks Attorney’s services to aid an Ongoing OR Future Crime or Fraud
3. ABA Rule 1.2(d) - “Noisy Withdrawal”: PROHIBITS Attorney from assisting Client in committing a Crime or Fraud

a. Attorney is required to Withdraw;

b. ABA Rule 4.1(b) – requires Attorney to Disclose Material Facts to Third Party where necessary to avoid assisting in Crime or Fraud

C. ABA opinion 92-366 on Noisy Withdrawal

1. Lawyer MUST Withdraw…if his continued work would have the effect of assisting Client’s continuing or Future Crime or Fraud;

2. Lawyer MAY Withdraw from ALL representation of Client’s and MUST Withdraw from ALL Representation IF such representation is likely to be relied upon by Third Parties to whom the Fraud is directed;

3. Lawyer MAY Disavow ANY of workproduct to prevent its use in continuing or intended Future fraud

4. If Fraud is completed AND Attorney does NOT know or Reasonably believe that the Client intends to continue the Fraud, he MAY withdraw but may NOT disavow any workproduct.

VIII. Chpt 8 Candor in Litigation

A. Trilemma – Goal of Attorney:

1. Seek Client’s Trust

2. Preserve Client’s Confidential Information

3. Act with Candor to refrain from presenting Evidence KNOWN to be False

B. Standard 4-7.7 Testimony by the D

1. If Attorney has investigated the Client statement and determined it NOT to be true, he MUST strongly discourage D against testifying.

2. If (in advance of trial) D indicates his intent to testify Perjuriously, Attorney MAY Withdraw form the case, but may NOT reveal his reason for withdrawing

3. If withdrawal is not feasible, AND D insists on testifying Perjuriously, Attorney may NOT land aid in D’s testimony OR address the Perjurious statement in his Closing Argument.

C. ABA Rule 3.3(a) – Attorney shall NOT Knowingly fail to Disclose a Material Fact to the Court WHEN Disclosure is necessary to avoid assisting a Criminal or Fraudulent act by the Client, that the Attorney KNOWS to be False (i.e. no room for doubt in Attorney’s mind)

D. ABA Opinion 93-376 - Confidentiality CAN be Breached to prevent the Client from committing Fraud

IX. Chpt 9 Fairness in Litigation

A. Cases

1. In Re Warlick – Attorney CANNOT investigate members of the Jury OTHER THAN using Public records; CANNOT have personally contact Jurors.

2. Gentile v State Bar Nevada – “Substantial Likelihood of Material Prejudice” standard applies…ONLY Public information should be discussed by Attorney with Media; General statements of Proceedings are OK
B. Payment of Witnesses

1. Fact Witness (Lay Witness) – may be paid for Actual Expenses and actual loss of income AS LONG AS not an inducement to testify

2. Expert Witness - may be paid usual, reasonable and customary fee for preparing and providing testimony

C. Lawyer/Client Relations

1. DO use Engagement Letter

2. DO use Non-Engagement Letter

3. DO NOT predict outcome of the Case

4. DO NOT make disbursements from Client’s funds without first obtaining Client approval

X. Chpt 10 Trial Lawyer as Truth Seeker

A. Witness Coaching by Lawyer

1. MAY Discuss case with Witnesses prior to their testimony

2. MUST NOT try to bend Witness’ story

3. CAN result in discipline for Counseling/Assisting Witness to Testify Falsely or Knowingly offer Testimony that Attorney KNOWS is False

B. Prosecutors Duty – is to seek Justice, NOT merely to Convict

1. Brady v Maryland US Sup Court case on Exculpation

C. Defense Lawyer’s Duty – require every element in case to be established

D. Case: People v Tyler – Attorney should NO assert personal knowledge of Facts, except when testifying as a witness

E. Types of Witness Coaching 

1. Grade 1 – Attorney KNOWINGLY and Overtly induces False testimony

2. Grade 2 - Attorney COVERTLY Acts and induces False testimony

3. Grade 3 – Attorney Unwittingly, and without Corrupt Motive, alters the Witness’ story

XI. Chpt 11 Conflicts of Interest, Lawyers’ Clients & Third Parties

A. Two Types of Conflicts of Interest discussed herein

1. Where 3rd Party attempts to Interfere with Attorney/Client relationship

a. I.e. where wealthy person hires a lawyer in a messy divorce situation. A third Party may pay for the Attorney’s work, but only after Disclosure and Consent of the Client; the Attorney works for the Client regardless of who is paying the bills)

b. NOTE: Can only allow another to pay for work done on behalf of Client with the complete disclosure to, and consent of the Client

2. Where Lawyer has Personal Interest in conflict with Interest of the Client

B. Allocation of Decision making Authority

1. Substantial Rights Affecting the Merits of the Case – Attorney MUST obtain Client’s consent BEFORE taking action (i.e. Settlement, Dismissal)

2. No Substantial Rights Affecting Merits of the Case – Attorney MUST BE FREE to act independently – i.e. Procedural Issues (Order of Witnesses) 

C. Ethics – Attorney who is employed/retained by a Corporation owes his allegiance to the Corporation, NOT to a Stockholder , Officer or Other Person

XII. Chpt 12 Conflicts Twix Two Clients

A. Third Type of Conflicts of Interest

3. Between two of lawyer’s Clients

a. All Lawyers in a Firm treated as a Single Unit for Conflict determination

b. Where Lawyer asked to represent a Client whose interests potentially Conflict with the Interests of another Client, MUST decline UNLESS he determines there will be no adverse effect 

c. If, in (b) above, Lawyer reasonably concludes there will be no Adverse effect, Attorney MUST consult with each Client AND obtain the Consent of Each

B. “Chinese Wall” – Screening from tainted Lawyer all information on case, so that firm will be able to take the case

C. ABA Rule 1.9(a) prohibits representation of a Client who is adverse to a former Client IF the Attorney represented the former Client in the same or substantially related matter.

XIII. Chpt 13 Specialized Practice Areas

XIV. Chpt 14 Judicial Conduct
A. ABA Model Code of Judicial Conduct

B. Federal Judges in Article III Cts hold office “during good behavior” and can be removed ONLY by impeachment for “treason, bribery of other high crimes.”
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