Chapter 3: Jurisdiction, Grounds, Defenses & Related Matters

No one under age 14 can contract marriage.

Under age 18 the consent of a parent or guardian is required.

60 days to remarry after divorce.

60 day limitation does not apply to a remarriage by parties to each other.

Insufficient grounds to claim annulment

Falsely claiming pregnancy

Barrenness

Lack of parental permission

Marriage for solely financial purposes

At least one of the parties must be domiciled in the state

When defendant is a nonresident the other party must have been resident for six months before filing the complaint.

The six month requirement attaches only when the defendant is a non resident.

Due process requires a defendant be served with notice and opportunity to be served.

Notice in newspaper-once a week for four successive weeks.

Venue divorce complaints be filed in the county in which defendant resides or the county where the plaintiff resides, or the county where the parties resided when the separation occurred.

Alabama recognizes 12 grounds for divorce, per Section 30-2-1

Incapacity, adultery, abandonment, imprisonment, habitual drunk, drug addict, incompatibility, mental incapacity, irretrievable breakdown, pregnancy at time of marriage without knowledge of husband, violence or cruelty, non-support and separation.

Defenses-collusion (30-2-3), condonation (30-2-3), recrimination, connivance, reconciliation, insanity

The plaintiff may file for a default judgment thirty days after service of process on a non-responsive defendant.

CHAPTER 4: SETTLEMENTS AND AGREEMENTS

Prenuptial valid if: consideration was adequate and freely and voluntarily entered into can be oral if there is no dispute that the agreement exists.

An agreement in contemplating of a divorce is not binding upon the court in entering its judgment between the parties.

Agreement to change a provision in a court order, must be approved by the court.

Rule 59 motion is utilized when requesting a new trial in an attempt to entirely or partially set aside an order or decree. Must be filed within 30 days of entering judgment. No post judgment shall remain open for more than 30 days.

Rule 60 to vacate or amend a judgment (clerical mistake)

CHAPTER 5 – DECREES FOR SEPARATION AND MAINTENANCE

Separation and maintenance – legal separation – where divorce is not feasible or practical. Rarely seen in Alabama.

CHAPTER 6 – TEMPORARY RELIEF

Pendente lite

Ten day expiation of (tro) does not apply to domestic relations cases 

No security deposit is required in domestic relations cases

There is no legal advantage to obtaining temporary custody in a domestic case. The burden of proof remains the same at the time of the final hearing.

MCLENDON V MCLINDON – 445 So 2d 863 – where a party is attempting to modify an already existing custody and a motion for temporary relief is filed.

The immediate welfare of the child overshadows all else.

An action for divorce, alimony, attorneys fees and an equitable division of marital property in which there has been no final judgment does not survive the death of a party.

A writ of mandamus is seeking appellate review of a court order claiming error.

CHAPTER 7 – ALIMONY

Alimony – 2 categories:

1: paid for support – periodic alimony

2: paid to terminate property interest (lump sum) – alimony in gross

Mortgage payment can be designated to be either alimony in gross or periodic alimony

Periodic alimony elements consider

Standard of living during marriage, future prospects of partied, potential for maintaining standard of living, ages, sex , health, length of marriage, sources of income of their common property, conduct of parties with reference to divorce.

Periodic alimony at discretion of judge.

The trial court will not be reversed on appeal unless there is an abuse of the discretion afforded it in the decision.

The separate estate of the spouse being asked to pay alimony may be considered only if that separate estate has been used commonly by both spouses during the marriage

Termination of periodic alimony:

1: spouse remarried or living openly or cohabitation with member of the opposite sex

2: death of either party terminates periodic alimony

3: if the recipient of periodic alimony becomes self-supporting

Periodic alimony is not dischargable in bankruptcy

Alimony in gross is dischargable in bankruptcy

Rehabilitative alimony provides support for a specific period of time

Alabama does not have a specific statute for rehabilitative alimony

Alimony in gross

Property interests terminated through monetary payment. Can be lump sum or series of payments or combination.

Two requirements of alimony in gross:

1) the time of payment and the amount must be certain

2) the right to alimony must be vested

Alimony in gross is not modifiable in a post-judgment proceeding due to a change in circumstances of one or both parties. Neither remarriage, open cohabitation affects continuation or payments. Alimony in gross are dischargeable in bankruptcy.

Periodic payments are deductible to the payor and included in income to the payee

Qualify for periodic alimony for income tax purposes if:

1) made in cash (checks, money orders)

2) under written divorce or separation order

3) payments made on behalf on payee spouse

4) payor and payee are not members of the same household

5) payments terminate at death

CHAPTER 8: MARITAL ASSETS AND LIABILITIES

Alabama is an “equitable distribution state”

Judge may not take into consideration any property acquired prior to marriage or by ingeritance or by gift unless the judge determines the property has been used regularly for the common benefit of the parties during the marriage.

The judge may take into consideration any future or current retirement benefits, if parties married for 10 years. Shall not include any retirement plan before marriage.

Total amount of non-covered spouse may not exceed  50%.

Shall not receive until spouse starts to receive retirement benefits or they reach age 65, or there is a lump sum settlement.

There is no requirement that a division be equal, only that a division be equitable

A decree dividing or distributing assets which are silent as to certain assets jointly held is non-modifiable by the court after 30 days

The shorter the marriage the less complex the property settlement

If parties intend to destroy the right of survivorship in a deed, recite this in the decree.

Conveyance or real property from husband to wife is considered a gift

A college degree in Alabama is not marital property per Jones v Jones 454 So 2d 1006

A husband is not liable for post divorce debts incurred by his ex-spouse. One exception is for mortgage or car note which the husband will continue to pay included in a periodic alimony.

There is no tax on alimony in gross settlements; not deductible to the payor nor includable in the payee’s income for income tax purposes.

CHAPTER 9:  CHILD CUSTODY, VISITATION AND SUPPORT

Adultery by the parent is not an absolute bar to achieving custody.

The immoral acts must have a detrimental effect on the child.

Pendente lite custody does NOT act to shift the burden of proof. The applicable burden of proof at the final hearing remains the best interests and welfare of the child.

Any custody order entered without personal jurisdiction over the parties is invalid and is not entitled to full faith and credit.

Only by a termination of parental rights, whether by adoption or otherwise, may a support obligation be eradicated.

Post minority support for college education is required to be made before the child reaches the age of majority.

Alabama is referred to as a “income share model” and parents should continue to share the financial obligations of the child despite the dissolution of the marriage.

Income means “actual gross income”

Three forms for use under the guidelines

1) income statement/affidavit

2) child support guideline form

3) notice of compliance

The court has no discretion over allowable day care. It must be included.

Capacity to earn is a consideration for setting support.

Child support payments are non-taxable to the payee.

Child support payments are non deductible to the payor.

Custodial parent takes the dependency tax exemptions. Page 297

CHAPTER 10: MODIFICATION OF CUSTODY, VISITATION AND SUPPORT

Ex parte Mclendon (455 so 2d 863) the positive good brought about by the modification must more that offset the inherently disruptive effect caused by uprooting the child. The parent seeking the custody change must show not only that she is fit, but also that the change of custody materially promotes the child’s best interest and welfare.

Under McLendon, the moving party bears the affirmative of showing the proposed change materially promotes the child’s welfare.

Two different standards for reviewing joint custody arrangements.

1) When the parents share joint and legal physical custody, the appropriate standard is “the best interest” of the children

2) Where there has been a previous judicial determination placing primary physical custody with one parent, the party moving to modify must meet McLendon

The McLendon rule is triggered when a custodial parent seeks to regain custody lost under a temporary order.

McLendon does not apply to pendente lite orders.

A natural parent enjoys prima facia right to custody against any non parent. Baring any unfitness of the parent.

Remember the actions of the parent must be proven to be detrimental to the child’s welfare.

Under McLendon the moving party must prove that their ability to materially promote the child’s welfare means establishing that the benefits gained more than offset the disruptive effect caused by uprooting the child.

Where the non-custodial parent life style has improved does not meet the standard to prove a McLendon case.

Where the custodial parent and child reside in a different state than the non-custodial parent, the parental kidnapping prevention act (PKPA) and the uniform child custody jurisdiction act (UCCJA) apply. PKPA takes precedent and is controlling.

The court has the discretion to grant grandparents visitation rights.

Child support modification is based on at least a 10% changed circumstance. Extra awards for medical, dental and educational.

A parent may be required to support a mentally or physically disable child who is unable to care for themselves beyond the age of majority.

Ex Parte Bayliss – Post minority education of a child.

Considerations:

1) financial resources of parents

2) child’s commitment and aptitude for education

3) standard of living the child would have enjoyed without divorce

4) child’s relationship with parents

Request for post-minority college assistance fails if the child is already 19.

Court cannot order a child to attend a specific school.

The obligation to assists in obtaining a college education extends to children born out-of-wedlock. If the child is adopted the obligation ceases.

CHAPTER 11: ENFORCEMENT

Enforcement – rule NISI – contempt of court, not to punish but to coerce him to pay the support decreed by the court.

Garnishment may not exceed 60% of disposable income for any work week if D ahs no current spouse or dependent (50% if current spouse or dependent).

The Alabama rule is that a divorce decree rendered by another state will be given full faith and credit only if the decree is not longer modifiable under the law of the rendering state.

If one party agrees to pay a joint debt and subsequently fails to pay it, the creditor can pursue collection of the debt against any individual whose name appears on the underlying debt.

Before a person can be held in contempt in a domestic relations situation they must be ordered to actually perform.

Res Judicata or Estoppel – a prior ruling to bar a subsequent course of action, there must have been a final judgment and the parties must have been identical.

Doctrine of Estoppel – if the same cause of action is involved, the doctrine of estoppel may operate as a bar as to every matter raised and litigated in the same suit.

CHAPTER 12: ATTORNEY’S FEES, COSTS AND EXPENSES

If parties reconcile the court cannot award attorney’s fees.

Where there is no misconduct by a party the court may properly be required to have each party bear the cost of attorney’s fees.

In enforcement hearings there must actually be a finding of contempt in order for fees to be awarded.

An obligation to pay a debt is not enforceable in a contempt citation.

An award of fees belongs to the client not the attorney affording the representation.

When an attorney has withdrawn from a case the trial court cannot require the client to pay attorney their fee.

CHAPTER 13:  PRACTICE AND EVIDENTIARY MATTERS

In camera – in chambers or in private, for testimony of child

Three ways a child can be called as a witness in domestic relations:

1) take the witness stand and be sworn in like any other witness

2) in camera with no one present

3) in camera with judge and attorneys present but without presence of the parties

exceptions to wiretap statute

1) when the wiretapper is a party to the communication or

2) they have prior consent of a party to the communication

Silas case – father taped conversations between child and mother which he deemed detrimental. Awarded custody to father. In limited cases the parent may give vicarious permission to tape conversations in which their child is involved.

