I. Fourth Amendment: Arrest, Search and Seizure

A.
Introduction
1.
Two views of the 4th amendment:

a)
Warrant preference view: search is presumptively unreasonable if conducted without a Warrant because Warrant clause is connected to the search and seizure clause.

b) Separate clauses view: Warrant is not necessary if the search is otherwise reasonable b/c the Warrant clause is not connected to the search and seizure clause.

2.
Four requirements of a valid search Warrant

a)
Issued by a neutral magistrate

b)
Based on probable cause

c)
Supported by oath or affidavit

d) Describes with particularity the places to be searched and the items to be seized.

B.
Exclusionary Rule
1.
Definition - Evidence obtained in violation of the 4th amendment must be excluded at trial.

2.
The Exclusionary rule applies to the states through the 14th amendment per Mapp v. Ohio, which…

a)
…overruled Wolf v. Colorado which had held that the Exclusionary rule did not apply because of federalism concerns.

b)
…also put an end to the “silver platter” doctrine where state agents could hand over illegally seized evidence to federal agents for state prosecution because the federal agents had not obtained it illegally.

c)
Reasoning: without the Exclusionary rule, the 4th amendment has no bite.

3.
Exception to the Exclusionary rule: Evidence obtained in good faith, but upon a defective Warrant is Admissible, per Leon
a)
the Reliance must be Objectively Reasonable –       i.e. whether a reasonably well trained officer would have known that the search was illegal, considering all of the circumstances.

b)
police cannot be deterred by Exclusion if they acted in Good Faith, so there is no reason to exclude the otherwise trustworthy evidence because of a technical defect.

c)
Four Exceptions to Leon
(1)
Affidavit contained information that the police knew to be false or had a reckless disregard for its truth

(2)
Magistrate has wholly abandoned his judicial role by failing to be neutral

(3)
Affidavit so lacking in Probable Cause that belief in it is unreasonable

(4)
Warrant is so facially deficient that the officers could not reasonably presume it to be valid.

C.
What Constitutes A Search?
1.
4th amendment only triggered by Government Action.

a)
Private actors are considered Government agents if:

(1)
Act at the direction or request of the Government

(2)
Act pursuant to government policy or regulation

(3)
Act with the knowledge, acquiescence, or encouragement of the Government

(4)
Act with a purpose or motivation to be a Government actor

2.
Katz - two pronged test for whether there has been a search (Harlan concurrence)

a)
Person has manifested Actual (Subjective) Expectation of Privacy
b) Expectation is one that society is prepared to recognize as Reasonable

· Examples of activity that are not a Search under the 4th amendment because there is no Reasonable Expectation of Privacy:

(1)
California v. Greenwood - police rummaging through your garbage is not a Search because society does not recognize as unreasonable, since it is accessible to the public.

(2)
Police obtaining your phone records is not a Search because the numbers dialed from your phone are gathered by the phone company for billing.

(3)
Florida v. Riley - police inspecting your backyard from a helicopter is not a Search because members of the general public may legally do so from the same vantage point.

(4)
U.S. v. Knotts - police placing a beeper on your car is not a Search because you put your car in plain view when you drive on the highway, and there is no constitutional interest in not having a beeper on your property.

(5)
U.S. v. Place - drug dog sniffing your luggage is not a Search because you have no privacy interest in odors emanating from luggage.

(6)
U.S. v. White - police may “wire” a friend of yours to eavesdrop on and even record your conversation and it is not a Search because you assume the risk that your friend is an informant.

· Example of activity that does constitute a search:

(1)
Karo - police may not monitor a beeper once it has entered a constitutionally protected area like a home because it reveals information that could not be obtained by surveillance from a public place.

3.
Curtailage/Open Fields Doctrine

a)
Dunn identified 4 factors for determining whether an area is within the curtailage of the home, and therefore protected from Unreasonable Search:

(1)
the Proximity of the area to the home

(2)
whether there is an Enclosure that surrounds both the home and the area

(3)
the Nature of the uses to which the area is put

(4)
the Steps Taken to protect the area from observation

b) a Warrant may be required to search curtailage, but no Warrant is ever required to look through an open field - it is not even a 4th amendment “search” because there is no expectation of privacy.

D.
Probable Cause
1.
Definition of Probable Cause to Search is different than Probable Cause to Arrest:

a)
Probable Cause to Search means that there is a “fair probability that evidence of a crime is presently in the place to be searched.”

b)
Probable Cause to Arrest means that there is a fair probability that:

(1)
a Crime has been Committed; AND
(2)
the Person to be Arrested Committed the Crime.

2.
OLD WAY of determining Probable Cause from an informant’s tip (Aguilar/Spinelli two-pronged test overruled by Gates):

a)
Veracity Prong - must be evidence that the informant himself was reliable

b)
Basis of Knowledge Prong - must be facts showing the particular means by which the informant obtained the information

· this  test was too rigid and impractical for laymen police officers

3.
Illinois v. Gates - Totality of the Circumstances determines whether an informant’s tip is sufficient basis for probable cause

a)
the veracity of the informant and the basis of his knowledge are merely considerations, along with corroboration.

b)
strong showing in one area (for example, informant’s history of reliability) can make up for weak showing in another area (for example, no description of how the informant got the information).

E.
Warrants 

1.
Warrant Procedures
a)
Person issuing the Warrant need not be a judge or even a lawyer (could be a court clerk for misdemeanor cases) - but can’t be part of the police department (must be neutral).

b)
Police must present a satisfactory affidavit which sets forth facts and circumstances which would lead a reasonable person to believe that evidence of a crime will be found in the place to be searched.

c)
Area or person to be searched must be described with particularity.

2.
Validity of Search or Arrest pursuant to a Warrant depends on:

a)
Reasonableness at the time of Issuance; AND
(1)
In Maryland v. Garrison, the Warrant only specified one third floor apartment when there were in fact two.  The Warrant was held valid because the officers Reasonably believed that there was only one apartment when obtaining the Warrant.

b)
Reasonableness of the Execution of the Warrant.

(1)
In Hill the Warrant was for the arrest of Hill, but the arrest of Miller was held to be reasonable when they instead found Miller (rather than Hill) in Hill’s apartment.

(2)
It is Reasonable for officers to arrest and search a person under an outstanding arrest Warrant for another person having the same name and birthdate.

(3)
In Richards v. Wisconsin, the court held that officers must knock and announce before entry unless there was a high probability of physical violence to the officers or destruction of evidence, otherwise the execution is not Reasonable.

F.
Arrests and Other Seizures of Persons
1.
Arrest Warrants are not generally required, even if the police have sufficient advance notice that procurement of the Warrant would not jeopardize the arrest. U.S. v. Watson
a)
Historically, arrests have been allowed without a Warrant in felonies, and in misdemeanors committed in the officer’s presence.

b)
Arrest Warrant requirement would tend to hamper police efforts because circumstances and evidence will change while the officers are obtaining the Warrant.

c)
However Probable Cause to Arrest is still required - particular and articulable facts that would lead the officer to believe that a crime was committed and the defendant did it.

2.
Exception for Home Arrests - Arrest Warrant may be required where the police wish to arrest a person in his home in the absence of exigent circumstances, per Payton v. New York.

a)
Rationale: home intrusion is serious constitutional issue, and since a Warrant is required to search a home, it should be required to enter a home to arrest a person.

· Example:  If police have a Warrant to arrest A, and know that A is at B’s house, police must get a Search Warrant to enter B’s house.

3.
Use of Deadly Force is a “Seizure” for 4th amendment purposes - Tennessee v. Garner
a)
Officer must have probable cause to believe suspect poses an immediate threat of serious bodily harm;

b)
The Use of Deadly Force must be necessary to prevent escape;

b) If Feasible, a warning shot is required.

G.
Exceptions to the Warrant Requirement

1.
Exigent Circumstances - no bright line rule for determining when Exigent Circumstances exist, but Dressler gives three guidelines:

a)
Impracticability or Unreasonableness of obtaining the Warrant;

b)
Appropriate Scope - scope of the search has to be limited to the exigency

c)
Probable Cause must still be present

· Examples:

(1)
Police Reasonably believe that the suspect will destroy evidence if they wait

(2)
Police in Hot Pursuit of a fleeing felony suspect may follow him into a house without a Warrant

2.
Search Incident to Arrest - police may search area within the suspect’s Immediate Control (wingspan) from which he may draw a weapon or destroy evidence, per Chimel v. California
a)
Must have a Valid Arrest - meaning that there must be a Warrant or some exception must apply

b)
Search must occur contemporaneously

· Examples:

(1)
in U.S. v. Robinson, the court held that a police officer may perform a full body search (reaching into all pockets) pursuant to a full custodial arrest

(2)
in Vale v. Louisiana the court held that police could not thoroughly search the back room of a house (without a search Warrant) pursuant to the arrest of the suspect at his front door because the back room was not under his control.

(3)
however, in Maryland v. Buie, the court held that police could make a protective sweep of a house incident to arrest if they have a reasonable belief based on specific and articulable facts that another person present in the house might ambush them.

(4)
in New York v. Belton, the court held that police could search the entire passenger compartment, including closed containers pursuant to a custodial arrest of the occupant of a car.

3.
Automobile Exception - if police have Probable Cause to stop an auto, they may search the entire car, including any closed containers in which they have probable cause to believe that evidence of a crime exists.

a)
Rationales:

(1)
Ready Mobility - the car can be moved out of the jurisdiction before a Warrant can issue

(2)
Lessened Expectation of Privacy in an Auto - subject to extensive government regulation, open to public view, etc.

· Example:  in California v. Carney, the court held that a search of a parked motorhome without a search Warrant was valid based on probable cause that marijuana was inside.

· Example: in California v. Acevedo, the court held that closed containers in the trunk of a car may be searched based on probable cause that they contain particular evidence of a crime. (Note that this overrides the otherwise applicable “container doctrine” which requires a Warrant to search closed containers that are not in an auto).

4.
Terry Stop and Frisk - police may stop a person and perform a reasonable pat-down search based on mere Reasonable Suspicion that the person is (or was) Engaged in Criminal Activity (including past activity) and is armed.

a)
The stopping of the person is a “Seizure” for 4th amendment purposes, and the Pat Down is also a “Search,” but probable cause is not required due to the interest in law enforcement and police safety.

b)
Police may Pat Down the outer clothing, but may not reach into a pocket unless they feel something they reasonably suspect to be a weapon.

c)
NOTE - this is a More Restricted Search than a Search incident to custodial arrest which is also for the purpose of preventing destruction of evidence.

d)
The Stop must be Reasonable in duration and scope, otherwise probable cause requirement is triggered

(1)
in Florida v. Royer, the court refused to admit drugs taken from defendant’s luggage because he was detained in a small room longer than was necessary to dispel the officer’s suspicions, and the search was more intrusive than other means reasonably available (i.e. drug sniffing dogs).

e)
a Reasonable person in the suspect’s position must feel free to Decline the officer’s requests for information - Florida v. Bostick
(1)
a person on a bus may not feel free to disregard the questions of armed police officers who are standing above him and blocking his exit.

(2)
refusal to answer police questions alone is not enough to justify a stop and frisk. 

f)
police may also briefly seize personal property (i.e. luggage) based on a mere reasonable suspicion that the property contains evidence of a crime - U.S. v. Place.

(1)
however, the scope and duration of the seizure still must be reasonable and the less intrusive means available.

(2)
this is an extension of the Terry rationale which was originally just a protective search for weapons.

5.
Plain Feel and Plain View Exceptions 

a)
If a police officer, while conducting a Terry-style stop and frisk, feels what he has Probable Cause to believe is contraband or evidence of a crime, the officer may seize the object. Minnesota v. Dickerson
(1)
Note that this is not a further extension of Terry because it still requires Probable Cause after feeling the object.

(2)
the Officer may not manipulate the object in order to determine it’s nature, because this would be going beyond the limited Terry exception which only justifies a pat-down.

b)
If a Police Officer, while lawfully in the suspect’s home, sees what he has Probable Cause to believe is contraband or evidence of a crime, the officer may seize the object. Arizona v. Hicks
(1)
The Officer may not manipulate or move the object - the incriminating nature of the object must be Immediately Apparent - moving the object requires probable cause.

6.
Consensual searches - police may make a Warrantless search if they receive the consent of the individual whose property or person is subject to the search.

a)
the Suspect does not need to be informed that he has a right to refuse consent if the search is non-custodial - Schneckloth v. Bustamonte, but it is merely one factor in the totality of the circumstances in determining whether the Consent was Voluntary.

b)
Third Party Consent - police may Reasonably rely on the consent of a third party who has Apparent Common Authority to consent to the search of another’s property, even if it turns out that the third party does not have such authority.

· Example: if a girlfriend says that she lives at the suspect’s house, and has a key, and lets the officers in, the officers may reasonably rely on her apparent authority to consent to search of the suspect’s house, even though the girlfriend is actually only an infrequent visitor.

7.
Administrative/Regulatory Searches - a Search may be conducted without any individualized suspicion of a crime when Special Needs beyond the normal needs for law enforcement exist that outweigh the probable cause requirement.

· Example: in Veronia v. Acton, the court held constitutional a school requirement that all student athletes submit to a drug test in order to participate - the “special needs” were the safety of the children.

· however, the results may not be used for law enforcement purposes.

· Example: in Colorado v. Bertine, the court allowed a Warrantless search of an entire vehicle, including closed containers pursuant to an inventory search after impound of the vehicle -the “special needs” were the safety of the officers in the impound and the need to dispel accusations of theft against the officers.

(1)
but the police must follow standardized procedures, leaving no discretion to the officer as to the scope of the search; and

(2)
the search must not be conducted in bad faith or for the sole purpose of investigation of criminal activity.

8.
Traffic Stops - police may stop a vehicle if they have Probable Cause to believe that it has committed a traffic violation, regardless of whether the stop is merely a pretext for investigation of an unrelated crime. - Whren v. U.S.

II.
Police Encouragement and the Defense of Entrapment

A. There are Two Different Approaches to Entrapment:

1.
Subjective Approach - focus on “Predisposition” of Actor

a)
Test is whether the D was Predisposed to Commit the Crime
b)
This is the MAJORITY approach

· Example: in U.S. v. Russel, the court held that the prior drug-making activities of the D could come in to prove that the D was Predisposed to make drugs, even though it was the police who furnished him with key ingredients and assisted in the lab.

· Example: in Jacobsen v. U.S., the court held that the Government had not proven that the D was predisposed to solicit kiddie porn in view of the Government’s repeated and elaborate efforts over 2-3 years to induce him to purchase this illegal material through the mail.

2.
Objective Approach - Focus on the Action of the Government agents

a) Test is whether the Police Conduct would have Induced a Reasonable Law abiding citizen to break the Law

B. Mere Encouragement IS allowable, but Entrapment is NOT.

II. The Right to Counsel, Transcripts, and Other Aids

A. The Right to Appointed Counsel 

1.
In Betts v. Brady, the Supreme Court refused to require the appointment of counsel in State courts, holding that the absence of counsel does NOT necessarily mean that the trial is unfair.

2.
However, Gideon v. Wainwright overruled Betts and announced a per se rule that a person charged with a felony who is too poor to hire a lawyer can not have a fair trial unless counsel is provided for him. 
a)
Gideon applies at least to felony cases.

3.
In Argersinger v. Hamlin, the court extended the right to counsel to all indigent misdemeanor defendants if their trial could result in a jail sentence.

a)
however, in Scott v. Illinois, the court clarified that this right only attaches if the defendant is actually sentenced to imprisonment (rather than only being fined), not merely charged with an offense which may be punishable by imprisonment.

B.
The Griffin-Douglas Equality Principle
1.
In Griffin, the Supreme Court held that a state must provide a free transcript of the trial proceedings when submission of a trial transcript is required in order to appeal.

a)
the holding was based on the 14th amendment equal protection clause - unequal protection of the laws as between rich and poor.

2.
In Douglas, the court held that an indigent D is also entitled to Appointed counsel for the First Appeal, which is granted as a matter of Right.

a)
again, the holding was based on the equal protection clause of the 14th amendment.

b)
however, in Ross v. Moffit, the court held that an Indigent D is NOT entitled to appointed counsel for subsequent Discretionary Appeals because these are usually granted on the importance of the legal issues involved, and not whether the determination of guilt was wrong.

IV.
Police Interrogation and Confessions

A. OLD view - The Due Process Voluntariness test

1.
Totality of the Circumstances approach - a Confession was NOT Voluntary if, in the Totality of the Circumstances, it was Elicited in a Manner that violates Due Process of Law.

· Example: in Ashcraft v. Tennessee, the court held that a statement made after 36 hours of relay questioning without sleep was so coercive as to be a Violation of Due Process.

· Example: in Watts v. Indiana, the court held that a statement made after a week of solitary confinement and repeated interrogation was so coercive as to be a Violation of Due Process.

2.
Problems with the Due Process Voluntariness view:

a)
it did not really address the Problems of Police Conduct b/c it required a finding of Police Coercion before the statement would be Excluded.

b)
it did not offer police any Guidance b/c it was a Case-by-Case Determination

c)
it gave the trial courts too much Unreviewable Discretion.

B.
Another OLD view - Right to Counsel (Massiah) Approach
1.
Development of the Right to Counsel Approach

a)
In Crooker, there was no Due Process violation and the D was a law student who actually knew of his Right to remain silent.  But the dissent stated that there was still a violation because he did not have counsel present.

b)
In Spano, the concurrence stated that once a person is indicted, the right to counsel obtains, and any confession thereafter must be with counsel present.

2.
“Deliberate Elicitation” of Incriminating Remarks by Government agents is Unconstitutional in the absence of counsel once formal adversarial proceedings have begun. - Massiah
a)
in Escobedo, the court extended the time for the Right to counsel to attach to the time when the investigation has focused on the D - but this has been undermined by subsequent cases (See Moran v. Burbine below)

b)
Note that the Deliberate Elicitation test applies only after Formal Adversarial Proceedings have begun - it does not apply to statements made to officers before the person is suspected.

c)
note that “Deliberate Elicitation” requires inquiry into the police officer’s subjective intent - contrast with reasonably likely test for interrogation of Miranda (below).

d)
Statements made in violation of the Right to Counsel are Inadmissible for ANY purpose - contrast with statements made without Miranda warnings which are admissible for impeachment purposes.

· Example: in U.S. v. Henry, the court held that statements made to an informant in D’s cell about the crime he was charged with were Inadmissible b/c the Informant was paid on a contingency basis making it likely that he “Deliberately Elicited” statements from the D.

f)
however, mere Passive Receipt of statements obtained about the crime charged by merely listening are Admissible - Kuhlmann v. Wilson
· Example: in Brewer v. Williams, the statement that “the parents of this little girl should be entitled to a Christian burial” was held to be a Deliberate Elicitation.

3.
Waiver of Right to Counsel
a)
Prosecution must show that Waiver was Intentional Relinquishment or Abandonment of the Right to Counsel - Brewer v. Williams
C.
The 5th Amendment Privilege vs. Self Incrimination Approach (Miranda).

1.
ALL statements made during a Custodial Interrogation are Inadmissible UNLESS the suspect is given these (or substantially similar) Four Warnings:

a)
that he has the Right to remain silent
b)
Anything he says can be Used Against him
c)
he has the Right to have an Attorney Present during questioning

d)
if he can not afford an attorney, one will be Appointed for him

2.
Reasoning: 

a)
Custodial Interrogation is inherently Coercive, and so all incriminating statement made during custodial interrogation are presumed to be involuntary UNLESS these Warnings are given.

b)
Even if the person actually already knows his Rights, speculation that a person might not know or remember may be avoided by the quickness with which these warning can be given.

3.
Waiver
a)
Two kinds of Waiver:

(1)
Express Waiver - person expressly waives Rights and then makes a statement

(2)
Implied Waiver - besides the Miranda warnings, the prosecution must prove that there was a Knowing and Intelligent Waiver (and voluntary statement) in order to have statements made during custodial interrogation admitted.

(a)
Silence itself is NOT sufficient to show waiver

(b)
Prosecution MUST show that waiver was Intentional - Brewer
b)
Suspect may Retract his Waiver of attorney at any time and Interrogation must then immediately cease until counsel is present. - Edwards v. Arizona
(1)
Consultation with an attorney is NOT enough to satisfy the Miranda requirements, the attorney MUST BE Present during the Interrogation - Minnick v. Mississippi
(2)
suspect must unambiguously request counsel - Davis v. U.S.

c)
Multiple Interrogations - after a suspect has asserted his Right to Remain Silent in a first interrogation, police MAY conduct a later Interrogation about a second crime AS LONG AS they give Miranda warnings before the second session-Michgn v Mosley
(1)
This only applies to the Right to Remain Silent, NOT the Right to have Counsel Present-Police may NOT initiate a subsequent Interrogation once the suspect has clearly requested counsel.

d)
Waiver is NOT invalid even though it is made without consulting a lawyer, and even where the Police do NOT inform the Suspect that a lawyer is trying to reach him, and even when the Police prevent the lawyer from accessing the client - per   Moran v. Burbine
(1)
Events that occur Outside of the Suspect’s Knowledge can have No Bearing on Waiver.

(2)
Does NOT matter that the Suspect may have changed his mind had Attorney been present.

(3)
Right to counsel does NOT attach until formal charges are initiated.

4.
Definition of “Custodial” - whether a Reasonable Person in the Suspect’s position would believe that he was Free to Leave.
a)
In Berkemer v. McCarty, statements made on the side of the road after a traffic stop were ruled Admissible b/c the Suspect’s freedom had not yet been curtailed to the extent that it was the Functional Equivalent of Custodial Arrest.

(1)
the Uncommunicated subjective Intent of the officer whether or not he planned to arrest the suspect is Irrelevant.

(2)
the Traffic Stop is Presumed to be Temporary and Brief, and occurs in public with only one or two officers - so it is not “Custodial.”

b)
In Illinois v. Perkins, statements made to an undercover agent while in jail on an unrelated charge were Admissible b/c there can be No Coercion if the Suspect Doesn’t Know that he is talking to Police.

(1)
also there was No Right to Counsel (Massiah) violation b/c no Formal Adversarial Proceedings had been started (he was in jail on a different unrelated charge).

5.
Definition of “Interrogation” - words or actions on the part of the Police that a Reasonable Police Officer should know are Reasonably Likely to Elicit an Incriminating Response from the Suspect. - Rhode Island v. Innis
a)
In Innis, one Officer’s rhetorical statement that “god forbid that a retarded child find the gun and hurt himself” was NOT an Interrogation, even though it prompted the D to show the Police the location of the gun used for the murder b/c there was no reason for the police to know that the D was susceptible to an appeal to his conscience. 

(1)
The Subjective Intent of the police is Irrelevant, even if they were trying to elicit a response - contrast with the deliberate elicitation test of Massiah where subjective intent is relevant.

6.
Public Safety Exception to Miranda - Miranda warnings are NOT necessary prior to questioning that is “Reasonably Prompted by a concern for the public safety.” - New York v. Quarles
a)
Rationale: the court applied a cost-benefit balancing analysis finding that Public Safety outweighed the Prevention of Compulsion in this situation.

b)
The Subjective Motivation of Officer is Irrelevant - the test is whether a Reasonable Officer would believe that there was a Threat to the Public Safety.

· Example: in New York v. Quarles, a statement was Admissible even though the police did NOT give Miranda warnings before asking “where’s the gun” b/c there was a danger to the public that someone would find the gun.

(1)
in O’Connor’s dissent, she argued that the gun should still be admissible, even though the statement was not.

7.
Fruit of the Poisonous Tree Doctrine - if the Police conduct is a Constitutional violation, then any Evidence derived from that violation must be excluded UNLESS the “taint” of the original Constitutional violation is “purged” from the Evidence.

a)
however, in Oregon v. Elstad, the court held that a second (Mirandized) Admission, made after a first (non-Mirandized) Admission was Admissible as long as it was knowingly and voluntarily made.

(1)
it does not matter that the defendant may have felt that the “cat was out of the bag” already.

(2)
there is no need for passage of time or break in the chain of events - here the taint of the first confession was purged by a knowing and voluntary second admission after being Mirandized properly.

b)
Exception - does NOT apply to Evidence that the police would have found anyway, without the Constitutional violation.

(1)
for example, if police obtain the “fruit” from an independent source.

