Chapter 2 Nature and Scope of 14th Amendment Due Process – Applicability of Bill of Rights to the States

I. Ordered Liberty Interpretation of the 14th Amendment
A. Adoption of Selective Incorporation Approach
· Palko v Conn 302 US 319 (1937)

· HELD: 14th Amendment only incorporates the Bills of Rights on a Selective Basis.

· Adamson v Calif 322 US 46 (1947)

· HELD: The purpose of Due Process is NOT to protect an accused against a Proper Conviction but [to protect] against an Unfair Conviction.

B. Continuing Shift to Selective Incorporation
· Duncan v La. 391 US 145 (1968)

· ROL: SC Focused on the Attributes of the Actual Criminal Justice system involved 

· i.e. Whether given this kind of System a Particular Procedure is Fundamental

C. Rights Incorporated – SC has held the following Amendments Applicable to States

1. 4th Amend Prohibition against Unreasonable Search and Seizures, and Exclusionary Rule
2. 5th Amend Privilege against Compulsory Self-Incrimination and Prohibition Against Double Jeopardy

3. 6th Amend Right to Speedy Trial, Public Trial, Trial by Jury, Right to Confront Witnesses,  Right to Compulsory Process for Obtaining Witnesses, and Right to Assistance of Counsel 

4. 8th Amend Prohibition Against Cruel and Unusual Punishment

Chapter 3  - 4th Amendment: Arrest, Search & Seizure

I. The Exclusionary Rule – Evidence obtained in Violation of the 4th Amendment is Ordinarily Inadmissible in a Criminal Trial

A. Exclusionary Rule Applied to States thru the 14th Amendment

1. Early Case – held Exclusionary Rule was N/A to States [later Overruled]

· Wolf v Colorado 338 US 25 (1949)  [Historical Case Only]

· ROL: States are free to Reject 4th Amendment.

· 14th Amendment does not forbid the Admission of Evidence obtained by an Unreasonable Search & Seizure in a State Ct for a State Crime.

2. Wolf Overruled 

· Mapp v Ohio 367 US 643 (1961) Exclusionary Rule is Applicable to State Cts
· FACTS: Police entered and Searched D’s residence without permission and found obscene material; they used this Evidence in trial where D was convicted.

· ROL: Evidence obtained in Unlawful Search & Seizure is NOT Admissible (4th Amendment applied thru the 14th Amendment to the States). 

· All E obtained by Searches and Seizures in Violation of the Constitution is Inadmissible in a State Ct.

3. EXCEPTIONS to Exclusionary Rule - Can get Evidence in even AFTER Illegal Search & Seizure in Three Situations:

a. Independent Source provided Information

· After or apart from Illegal S & S for drugs, other independent party phoned in tip that drugs were being grown on property.

b. Intervening Act of Free Will by D

· where D was illegally arrested, released and decides on his own free will to come confess to police AFTER his Release.

c. Inevitable Discovery – cops w/h discovered the E anyway.

B. Three Exceptions to the Exclusionary Rule
1. Good Faith Exception to the Exclusionary Rule

· US v Leon 468 US 897 (1984) Good Faith Exception to the Exclusionary Rule
· ROL: The 4th Amendment does NOT require the Exclusion of Evidence seized pursuant to a Facially Valid Warrant (issued by a detached and neutral Magistrate, valid on its face but ultimately found to be without Probable Cause) where the police have acted in Good Faith.
· But there are 4 Exceptions to the Leon Good Faith Exception (and therefore the Exclusionary Rule would apply)

(1) Affidavit contained information that the Police Knew to be False or had a Reckless Disregard for its truth (Affiant Lied or Misled)

(2) Magistrate has wholly abandoned his Judicial role by Failing to be Neutral
(3) Warrant is so Facially Deficient that the officers could NOT Reasonably presume it to be valid.

(4) Affidavit underlying the Warrant is so Lacking in Probable Cause no Reasonable Cop would rely on it (belief in it is Unreasonable)

2. Proceedings Other than Criminal Proceedings
· Penn Brd of Probation and Parole v Scott 524 US 357 (1998)

· FACTS: P was on parole; he was later arrested for violating parole and consented to a Search of his home without a Warrant by parole agents where weapons were found. 

· ROL: The Exclusionary Rule will NOT be Extended to Proceedings other than Criminal Trials…the Federal Exclusionary Rule does NOT bar the introduction at Parole Revocation hearings of Evidence seized in violation of Parolee’s 4th Amendment Rights.

3. Grand Jury Proceedings

a. BUT: Exclusionary Rule WILL apply in situations involving an Illegal Wiretap

II. Protected Areas and Interests
A. What Constitutes a Search
1. 4th Amendment ONLY triggered by Government Action.(Police’s action, but NOT for the action of a Private Security Guard at local shopping mall)

a.
Private actors are considered Government agents if:
(1) Act at the direction or request of the Government

(2) Act pursuant to government policy or regulation

(3) Act with the knowledge, acquiescence, or encouragement of the Government

(4) Act with a purpose or motivation to be a Government actor

B. People Protected NOT Things
KEY CASE
· Katz v US 389 US 347 (1967) 

· FACTS: D was convicted of transmitting wagering information by public telephone…Evid was obtained via electronic listening devices without a Search Warrant.

· ROL: 4th Amendment Protects a person from a Warrantless Search & Seizure IF he has a Justifiable expectation of Privacy EVEN in a place accessible to the public. 

· 4th Amendment Protects People, NOT Places. A Search in violation of D’s Reasonable Expectation of Privacy is Unreasonable.

· What a person Knowingly Exposes to the Public, even in his own home or office, is not a subject of 4th Amendment Protection;  BUT what he seeks to Preserve as Private, even in an area accessible to the public, may be Constitutionally Protected.

· CONCURRING: Rule that has emerged is that there is a Twofold requirement to determine whether there has been a Search:

(1) that a person has exhibited an actual (Subjective) Expectation of Privacy ; AND (2) the Expectation is one that society is Prepared to Recognize as “Reasonable.”

C. Limitation on Katz’s Expectation of Privacy
· California v Greenwood 486 US 35 (1988) Discarded Trash
· FACTS: Police obtained Warrant based upon information obtained from a Warrantless trash Search.

· ROL: Garbage left in a public place for collection (the street) MAY be Searched WITHOUT a Warrant; There is No Reasonable Expectation of Privacy in Discarded Trash set out in an open area. 

· Trash must be on side of curb for pick-up. Cannot go into yard and get.

· An Expectation of Privacy does NOT give rise to 4th Amendment Protection UNLESS Society is prepared to accept that Expectation of Privacy as Objectively Reasonable.

D. Other Situations

1. Activity Not a Search because NO Reasonable Expectation of Privacy

· Florida v Riley 488 US 445 (1989) OK to Fly Over house and Observe
· FACTS: Cops viewed D’s pot plants from helicopter over his house, flying in public airspace 400’ above the house.

· ROL: No Expectation of Privacy from Helicopter flying in Legal Public airspace at lawful altitude. If police Trespass, than it is Illegal. 
· This Falls within the “Plain-View” Exception to a Warrantless Search. 

· No Reasonable Expectation of Privacy when any member of the public could fly at that altitude and observe what is visible to the naked eye.

2. Activity DOES Constitute a Search
· US v Karo 468 US 705 (1984) Beeper in a Drum case
· FACTS: The DEA learned from an informant that D planned to use ether to make cocaine; they obtained Ct order and pout a beeper in one of the cans of ether, which allowed them to obtain a Search Warrant and thereby discovered cocaine in house.

· ROL: Police CAN place a beeper in a container OR on a bumper of a car; there is No Reasonable Expectation of Privacy in Public movements. Only the monitoring the beeper signals from D’s house would require a Search Warrant.

· Search & Seizure Inside a home without a Warrant are Presumptively Unreasonable absent Exigent circumstances.

· Kyllo v US 121 S Ct 2038 (2001) Technology used to invade House case.
· FACTS: Pot growing in house was identified via a thermo heat imager (used to identify the heat generated from the growing plants and the additional electricity needed to light plants) from outside the house. 

· ROL: Obtaining by Technology ANY information regarding the interior of the house that could NOT otherwise have been obtained without Physical “intrusion into a Constitutionally Protected area” constitutes a Search.

·  The 4th Amendment draws a “ firm line at the entrance to the house.” It is therefore an Unlawful Search, since made without a Warrant.

· This would preclude Cops going onto Porch of house.

3. Electronic Eavesdropping after Katz

· US v White 401 US 745 (1971) Wired Informants.

· FACTS: An informant was wired to transmit conversations with D to narcotics agents. No Warrant was obtained to record these conversations.

· ROL: 4th Amendment does NOT protect a person from having his conversations with an associate transmitted and recorded; no different than a good memory. Tape Recording Conversation is OK if it can be heard “Normally”

·  If Conversation can be heard Without an Aid, then you CAN Record it. This is no different than person transcribing notes after his conversation of the conversation from his memory.

4. Newspapers

· Zurcher v Stanford Daily 436 US 547 (1978) 3rd Party Production of Records
· FACTS: A Supoena Duces Tecum and Warrant was obtained to Search newspaper office that would have film and pictures of protestors who injured cops.

· ROL: 4th Amendment permits Searches to be made of the premises of a 3rd Party who is NOT a suspect in the crime IF there is Probable Cause to believe that the Search will produce Evidence of another Party’s crime.
· “Properly Administered, the Pre-Conditions for a Warrant are

(1) Probable Cause; 

(2) Specificity w/r/t the Place to be Searched and the things to be Seized, and  

(3) Overall Reasonableness which should afford sufficient protection…”.

III 
Probable Cause

A. Probable Cause and Related Problems

1. Probable Cause defined: “Facts and Circumstances within an Arresting Officer’s knowledge and of which he has Reasonable Trustworthy information to warrant a man of Reasonable Caution to believe that an Offense has been, or is being Committed.” 

· This is the basis for a “Stop and Frisk”
2. Definition of Probable Cause to Search is different than Probable Cause to Arrest:

a. Probable Cause to Search means that there is a “fair probability that evidence of a crime is presently in the place to be searched.”

b. Probable Cause to Arrest means that there is a fair probability that:

1) a Crime has been Committed; AND
2) the Person to be Arrested Committed the Crime.
3. The Warrant Clause of the 4th Amendment provides that “no Warrants shall issue, but upon Probable Cause” Supported by Oath or Affirmation and Particularly describing the Place to be Searched or Things to be Seized.

4. Attacking Probable Cause

· Franks v Delaware 438 US 134

· ROL: If D can prove these 3 elements, he can attack the Search Warrant:

1) False statements were included in the Affidavit

2) Affidavit has Intentionally OR Recklessly included the False statement

3) False statement was Material to Probable Cause.

B. Two-Pronged Test for Determination of Probable Cause

1. Establishment of Aguilar Two-Pronged test

· Spinelli v US 393 US 410 (1969) [Overruled in Gates, below]
· FACTS: D was convicted of violating state gambling statutes; Search Warrant that enabled P to secure damaging Evidence against D was based upon an Informant’s tip

· ROL: To establish Probable Cause for a Search Warrant based upon Informant’s tip, the Affidavit must pass the

Aguilar Two-Prong Test (for Informant Provided information): 

(1) BASIS: Credible Information - set forth the Source of Informant’s Information (Underlying Circumstances necessary to allow Magistrate to judge the Validity [including Timeliness] of the Informer’s conclusions) AND
(2) RELIABILITY: Reliable Informant - Support the Informant’s Credibility or Reliability of his information thru past history.

Informant’s Tip must have the Elements meeting the Two-pronged test to provide a basis for Probable Cause.

2. Abandonment of Spinelli Test - Totality of Circumstances Standard adopted

· Illinois v Gates 462 US 213 (1983) 

Abandoned Rigid Two-Prong test for Totality of Circumstances test.
· FACTS: Anonymous detailed letter was sent to cops stating Ds were drug dealers. Cops investigated and confirmed; Warrant was issued to Search D’s car and house.

· ROL: The issuing Magistrate must look at Totality of Circumstances to determine whether there is Probable Cause and Fair Probability that contraband will be found in a particular place. A Warrant may be issued by the “Totality of Circumstances” test which determines the Constitutionality of various Search and Seizure procedures by focusing on all circumstances of a particular case, rather than any one factor.

· The duty of the reviewing Ct is simply to ensure that the Magistrate had a “Substantial basis for…concluding that Probable Cause existed.”

· Informer’s Veracity, Reliability and Basis of Knowledge are all Highly Relevant, but NOT Exclusive or Mandatory factors in evaluating the “Totality of the Circumstances.”

· NOTE: Strong showing in one area (for example, Informant’s history of reliability) can make up for weak showing in another area (for example, no description of how the Informant got the information).

IV 
Search Warrants

A. Conditions for Receiving a Search Warrant
1. 4th Amendment sets out several requirements for Warrants, stating “no Warrants shall issue, but upon Probable Cause, supported by oath or Affirmation, and particularly describing the Place to be Searched and the Person or Things to be Seized.”
2. Four Requirements of a Valid Search Warrant

a)
Issued by a Neutral Magistrate

b)
Based on Probable Cause
c)
Supported by Oath or Affidavit
d) Describes with Particularity the Places to be Searched and the Items to be Seized.

B. Alabama Rules
1. Rule 3.6 – Definition of a Search Warrant

a. Written Order 

b. In the Name of the State OR Municipality

c. Signed / Authorized by a Judge OR Magistrate (NOT a District Attorney)

d. Commanding the Police Officer to Search for Personal Property, anf if found bring it before the Judge or Magistrate.

2. Rule 3.7 – Authorization

a. Upon request of Police Officer or District Attorney, Search Warrant may be Authorized by the following people:

(1) Magistrate; (2) Municipal Judge; (3) District Judge (4) Circuit Judge

3. Rule 3.10 – Time Search Warrant to be Utilized 

a. For State purposes Search Warrant must be used within 10 days to be valid

· Federal – should use within 48 hours after its issuance.

4. Rule 3.14 – Execution of a Search Warrant

a. Lawfully Seized Property is to be brought back and Inventoried.

5. Grounds for Issuance of a Search Warrant per Ex Parte Oswalt 686 So 2d 368, Anticipatory Search Warrant

a. Property was or is expected to be Unlawfully Obtained

b. Property was or is expected to be used as means of committing any offense OR Property is expected to be in the possession of any person who will commit offense

c. Property constitutes Evidence of a Criminal defense

C. Description of Place to be Searched by Warrant
· Maryland v Garrison 480 US 79 (1987) Objectively Reasonable
· FACTS: Cops had a Warrant to Search McWebb’s apt; they Reasonably believed his apt was the only apt on the 3rd floor, but D’s apt was also on the 3rd floor. Cops searched D’s apt and discovered drugs.

· ROL: A Warrant will NOT be rendered Invalid IF it later turns out that the police erroneously, but Honestly and Reasonably believed the information they gave the Magistrate. 

· “Particularity” in describing the place to be Searched is Satisfied by a description that allows the officer using Reasonable Effort to ascertain and identify the place intended.

· The Validity of the Search of respondent’s apt pursuant to a Warrant authorizing the Search of the entire floor depends on whether the Officer’s Failure to realize the overbreadth of the Warrant was Objectively Understandable and Reasonable.

D. Knock and Announce
· Richards v Wisconsin 520 US 385 No Knock and Announce Entry.

· FACTS: Cops obtained a Warrant to search D’s hotel room for drugs; cops failed to knock and announce their presence prior to forcing their way into the room.

· ROL: As a general rule, a “No-Knock” entry is prohibited. Knock and Announce IS Required absent an Articulable Reason (Physical Danger to Cops; Likelihood that the E will be destroyed; Other Special circumstances). 
· In order to justify a “No-Knock” entry, the police MUST have a Reasonable Suspicion that Knocking and Announcing their presence, under the particular circumstances, w/b Dangerous, or that it would Inhibit the Effective Investigation of the Crime (D could destroy Evidence)

· NO Blanket Exception to Knock and Announce allowed: case-by-case analysis.

· Key Words – “Protect Themselves and Protect the Evidence.”

V. 
Warrantless Arrest and Search of Persons

A. When Ct approves a Warrantless Activity it is typically b/c police:

1. were acting in Exigent Circumstances

2. were intruding upon lesser 4th Amendment interests

3. were otherwise NOT involved in activity as to which before-the-fact judicial scrutiny would be useful

B. Arrest in Public Places
· US v Watson 423 US 411 (1976)

· FACTS: Reliable Informant told postal inspector that D supplied the Informant with stolen credit card. 
· ROL: It is OK to make Warrantless Arrest in Public IF Cop has Probable Cause. 

· A Police officer may make a Warrantless arrest in a Public Place after developing Probable Cause for arrest and when authorized by statute, despite an opportunity to procure a Warrant even where the officer had time to get the Warrant.

VI
Other Warrantless Searches of the Person
A. Seven Exceptions to the Warrant Requirements
· Consent

· Probable Cause with Exigent Circumstances

· Hot Pursuit, Emergency Situation

· Plain View/Plain Feel

· Search Incident to Lawful Arrest

· Inventory Procedure (usually for impounded auto)
· Stop & Frisk 

1. 
Consensual Searches - Police may make a Warrantless search if they receive the Consent of the individual whose property or person is subject to the search.

a. NOTE: Suspect does NOT need to be informed that he has a right to refuse consent if the search is non-custodial, but per Schneckloth v. Bustamonte, 412 US 218 (1973) it is merely one factor in the Totality of the Circumstances in determining whether the Consent was Voluntary.

b. Third Party Consent - police may Reasonably rely on the consent of a third party who has Apparent Common Authority to consent to the search of another’s property, even if it turns out that the third party does not have such authority.

· Example: if a girlfriend says that she lives at the suspect’s house, and has a key, and lets the officers in, the officers may reasonably rely on her apparent authority to consent to search of the suspect’s house, even though the girlfriend is actually only an infrequent visitor.

c. Two Elements to Meet: Voluntariness 

(i) Must show Consent was Evidenced by statement OR some Overt Act Sufficient to Indicate an Intent to Waive the Constitutional Right; AND

(ii) Must Insure that there was No Duress or Coercion Expressed or Implied 

· (i.e Cop can’t put D in chokehold to get Consent – can’t Threaten D either)

· BOTH Elements must be Proved by Clear and Positive Testimony

d. Consent CAN BE Revoked after it is given; Anything found up to that time is Admissible.

2. Plain Feel / Plain View 

a.
Plain Feel - If a Police officer, while conducting a Terry-style Stop and Frisk, feels what he has Probable Cause to believe is Contraband or Evidence of a Crime, the officer may seize the object, per Minnesota v. Dickerson 508 US 366 (1993)

(1) Note that this is not a further extension of Terry because it still requires Probable Cause after feeling the object.

(2) The Officer may NOT Manipulate the Object in order to determine it’s nature (i.e. can’t do a “manucapturing” pat down – must do a “roll and crunch” pat down), because this would be going beyond the limited Terry exception which only justifies a pat-down.

· NOTE: Suspect CAN BE Handcuffed during Pat Down (for the Police Officer’s safety)

b. Plain Feel Elements

(i) Must be in Stop and Frisk Situation; AND

(ii) Must Immediately Recognize the Object Felt.

c. Plain View - If a Police Officer, while Lawfully in the Suspect’s Home, sees what he has Probable Cause to believe is contraband or evidence of a crime, the officer may seize the object. Arizona v. Hicks
· The Officer may NOT manipulate or move the object - the incriminating nature of the object must be Immediately Apparent - moving the object requires probable cause.

d. Plain View Elements:

(i) Some Justification for the Intrusion 

(ii) Must come upon the Seized Item Inadvertently; AND
(iii) Must Immediately Recognize it as Contraband or the Fruits of a Crime.

· NOTE: Observations made from outside of a house in a Public Place (i.e seeing from street into front window) is Plain View

· Even if Cop uses binoculars to view thru house window, OK
3. Search Incident to a Lawful Arrest - Police may search area within the suspect’s Immediate Control (Wingspan) from which he may draw a weapon or destroy evidence, per Chimel v. California 395 US 752

a. 
Must have a Valid Arrest - meaning that there must be a Warrant or some exception must apply

b. Search must occur Contemporaneously
· Examples:

· in U.S. v. Robinson, the court held that a police officer may perform a full body search (reaching into all pockets) pursuant to a full custodial arrest

· in Vale v. Louisiana the court held that police could not thoroughly search the back room of a house (without a search Warrant) pursuant to the arrest of the suspect at his front door because the back room was not under his control.

· however, in Maryland v. Buie, the court held that police could make a protective sweep of a house incident to arrest if they have a reasonable belief based on specific and articulable facts that another person present in the house might ambush them.

· in New York v. Belton, the court held that police could search the entire passenger compartment, including Locked Glove Compartment and Closed Containers pursuant to a Custodial Arrest of the Occupant of a car.

· KEY: Normally CAN’T get into a car’s trunk; however, if Cop finds Drugs in a Closed Container, he would then have Probable Cause and could then Search the Car’s trunk.

4. Inventory Searches – per South Dakota v Opperman 428 US 364
a. This Exception is in response to:

(i) Protection of Owner’s Property 

(ii) Protection of Police against claims/disputes over lost/stolen property;

(iii) Protection of Police against potential danger/hidden weapons in car.

b. Timing of Inventory is critical – Time must be Proximate in nature to the time that the Suspect’s Property was impounded

· 1 day later is OK; 1 month later may not be OK, UNLESS there is Justification based upon exigent circumstances.

5. Terry 392 US 1 (1968) Stop and Frisk - police may Stop a person and perform a Reasonable pat-down search based on mere Reasonable Suspicion that the person is (or was) Engaged in Criminal Activity (including past activity) and is armed.

· NOTE: After a Terry stop of car, the cop may request occupants to get out of the car as long as he has “Investigative Suspicion.”

a. The stopping of the person is a “Seizure” for 4th amendment purposes, and the Pat Down is also a “Search,” but Probable Cause is not required due to the interest in law enforcement and police safety.

b. Police may Pat Down the outer clothing, but may not reach into a pocket unless they feel something they Reasonably Suspect to be a weapon.

· NOTE - this is a More Restricted Search than a Search incident to custodial arrest which is also for the purpose of preventing destruction of evidence. 

c. The Stop must be Reasonable in duration and scope, otherwise probable cause requirement is triggered

(1)
in Florida v. Royer, Ct refused to admit drugs taken from defendant’s luggage because he was detained in a small room longer than was necessary to dispel the officer’s suspicions, and the search was more intrusive than other means reasonably available (i.e. drug sniffing dogs).

e) 
Reasonable person in the suspect’s position must feel free to Decline the officer’s requests for information - Florida v. Bostick
(1) a person on a bus may not feel free to disregard the questions of armed police officers who are standing above him and blocking his exit.
(2) refusal to answer police questions alone is not enough to justify a stop and frisk
f)
Police may also briefly Seize personal property (i.e. luggage) based on a mere Reasonable Suspicion that the property contains Evidence of a crime - U.S. v. Place.

(1) however, the scope and duration of the Seizure still must be Reasonable and the Least Intrusive Means available.

(2) this is an extension of the Terry rationale which was originally just a protective search for weapons.

g) 
Terry Stop of an Auto - Automobile Exception - if police have Probable Cause to stop an auto, they may Search the entire car, including any closed containers in which they have Probable Cause to believe that Evidence of a crime exists. 

· NOTE: 
Objective Std for Stop + Furtive Passenger movements = Reasonable Suspicion
(1) Ready Mobility - the car can be moved out of the jurisdiction before a Warrant can issue

(2) Lessened Expectation of Privacy in an Auto - subject to extensive government regulation, open to public view, etc.

· Example:  in California v. Carney, the court held that a search of a parked motorhome without a search Warrant was valid based on probable cause that marijuana was inside.
· Example: in California v. Acevedo, the court held that closed containers in the trunk of a car may be searched based on probable cause that they contain particular evidence of a crime. 
· (Note that this overrides the otherwise applicable “container doctrine” which requires a Warrant to search closed containers that are not in an auto).
NOTE: Ala Code Sec 15-5-30 allows a Cop to Stop any person abroad in a public place who he Reasonably expects is Committing, has Committed or is about to Commit a Felony or other public offense and he may demand the suspect’s name, address and explanation of his actions. For cop’s own protection, if he Reasonably believes the suspect to be armed, he can conduct a Limited Protection Search of Outerclothing for weapons

· Frisk: the detaining cop must have a Particularized and Objective Basis for suspecting that the person stopped is engaged in Criminal Activity –

· Reasonable and Articulative reason

6. Probable Cause Exigent Circumstances- no bright line rule for determining when Exigent Circumstances exist, i.e. cops can Search without a Warrant if to do so is proper to reduce the endangerment to their life or a 3rd party’s life. 

…but Dressler gives three guidelines:

a. Impracticability or Unreasonableness of obtaining the Warrant;

b. Appropriate Scope - scope of the Search has to be limited to the Exigency

c. Probable Cause must still be present

· Examples:

· Danger of flight or escape;
· Danger of harm exists to cop or 3rd party;
· Police Reasonably believe that the Suspect will Destroy, Conceal or Remove  Evidence if they wait;
· Police in Hot Pursuit of a Fleeing Felony suspect may follow him into a house without a Warrant;
· When 3rd Party’s life is in danger.
· In Alabama, the following are NOT Exigent Circumstances:
· Where cop has authority to arrest a D for minor offense, that does NOT give the cop permission to enter the Suspect’s home without a Warrant;
· Distribution of a controlled substance is NOT a Grave Offense (therefore cannot get Exigency) by itself.
· NOTE: A Crime Scene does not give the cops the right to Search more than the Crime Scene – CAN’T Search the entire house, only the Crime Scene plus “Wingspan” area.
7. Hot Pursuit – Emergency Situation. per US v Santana 427 US 38, which involved a Fleeing Felon, the Nature and Severity of the act that was committed is the Key (unlike in an Exigency situation).

· Severity of the Act – can be looked at as whether some person is in Immediate Need

· Armed Robbery = yes; Public Lewdness = No.

· REMEMBER: Once the cop is legitimately in the house, the Plain View Doctrine comes into play.

B. Full Search of Person Incident to Arrest
· US v Robinson 414 US 218 (1973) Custodial Arrest oks Limitless Search
· FACTS: D was lawfully arrested for driving while his license was revoked. Cops knew from previous investigation that D’s license had been revoked. Procedure during the arrest involved a “pat-down.” During the pat-down drugs were discovered.

· ROL: A “Custodial Arrest” can give rise to a Limitless Search. It is Reasonable under the 4th Amendment for the police to make a Full Body Search Incident to a Lawful Arrest, at least where the Person is Arrested and Taken into Custody. A Search is presumed upon Arrest. “Bright-Line Rule” is established.

· Two Rationales given were:

(1) Need to Disarm the suspect in order to take him into custody; and
(2) Need to Preserve Evidence for later use at trial

· A Traffic-violation arrest is NOT Invalid by the fact that it was a “Mere Pretext for a narcotics Search.”

· A Full Body Search ensures that the person taken into custody does not bring weapons or other contraband into the police vehicle or police station.

· NOTE: Stop and Ticket is NOT an Arrest.
C. Arrest NOT Unreasonable b/c Officer’s Ulterior Motives or Departure from Usual Practice

· Whren v US 517 US 806 (1996) Pretext” Stops
· FACTS: Plainclothes Cop patrolled high drug area in unmarked car; they saw suspicious vehicle in the area and pulled the car over for Legitimate traffic violation. In car they saw large bags of drugs. 

· ROL: “Pretext” Stops are OK IF Police can Justify it (“Pretext” - i.e. pulling over a suspicious looking car in a high drug area for a legitimate traffic violation). Can look, but CANNOT search without more information (or Probable Cause).

· Where Police had Probable Cause to believe that D had violated the traffic code, the Stop is rendered Reasonable under the 4th Amendment; therefore, the Evidence thereby discovered is Admissible.

· NOTE: Objective vs. Subjective Analysis – CAN’T stop a person for being in high drug area – MUST have Objective standard for stopping person (i.e. expired car tag).

D. Arrest NOT Unreasonable b/c Releasing the Offender on a citation w/h/ Sufficed

· Atwater v City of Lago Vista 121 S Ct 1536 (2001)

· ROL: Warrantless Arrest is NOT Forbidden by 4th Amendment for a Minor Criminal Offense, such as a Misdemeanor seat-belt violation punishable only by a fine.

· If an Officer has Probable Cause to believe that an individual has committed even a very Minor Criminal Offense in his presence, he may, without violating the 4th Amendment, Arrest the offender.

E. Seizure when Deadly Force Used

· Tennessee v Garner 471 US 1 (1985) “Fleeing Felon Law” case

· FACTS: Cop rec’d call of burglary in progress and spotted a young man who refused to stop when so ordered to do so. As suspect started to Flee, cop shot him dead.

· ROL: Must be able to Articulate a reason for using Deadly Force. Suspect must be Currently a Threat or a Threat in the Near Future – the Mere fact that he is Armed is NOT good enough.

· “Whenever an officer restrains the freedom of a person to walk away, he has Seized that person. While it is not always clear just when minimal police interference becomes a Seizure, there can be no question that apprehension by the use of Deadly Force is a Seizure subject to the Reasonableness requirement of the 4th Amendment.”

· Use of Deadly Force on an Unarmed, Non-Dangerous Person is NOT permitted. 

· “Seizure” occurs when police use Deadly Force to apprehend a suspect, and it is Unreasonable to use such Force UNLESS there is Probable Cause to believe that the Suspect poses an Immediate Significant Threat of Death or Serious Injury to the Police or Others.

VII. Warrantless Seizure & Search of Premises–Privacy & Sanctity of the Home

A. Warrantless Entry into Residence to Arrest
· Payton v New York 445 US 573 (1980)

· FACTS: Police, having Probable Cause to believe that D had committed a murder forcibly entered his apt to arrest him w/out a Warrant. No one was at home, but they Seized a shell casing that was in plain view which was Admitted into E.

· ROL: Absent Exigent Circumstances, a Warrantless Entry for Seizures of Property and Persons Violates the 4th Amendment Even When a Felony has been committed and there is Probable Cause to believe that Evidence or the Suspect is within. 

· Arrest Warrant is required to Enter a Dwelling and Arrest a person in Their Home; A 3rd Party Resident requires a Search Warrant.

· Hot Pursuit would equate to Exigent Circumstances – Officer has to see Suspect enter his house.

· If he finds Contraband, he can Seize it and Search ONLY that area w/out a Warrant.

· If Suspect went in and did not leave, Cop may Search the whole house in places where it is Reasonable that the Suspect may hide.

B. Warrantless Search of Premises
KEY CASE
· Chimel v California 395 US 752 (1969) “Wingspan” “Immediate Reach.”
· FACT: Police Lawfully (they had an Arrest Warrant) arrested D in his house. The cops then Searched the entire house w/out a Search Warrant and over D’s objections, finding E that was Admitted at trial.

· ROL: In a Search Incidental and at time of a Valid (Proper) Arrest the Cop may ONLY Search the person and the area within the person’s Immediate Control (“Wingspan”).

· Limited to the Grab Area of Arrestee, NOT the Entire House of the Arrested Party.

· Rule serves to Protect the Cops (from suspect accessing weapons) and any Evidence (that suspect could destroy)

C. Warrantless Search under Exigent Circumstances
· Vale v Louisiana 399 US 30 (1970)

· FACTS: Cops had Warrants for D’s arrest; they went to his house and set up surveillance. They observed him make what they believed was a drug sale, arrested him on his steps and informed him that they were going to Search his home; he did not consent. The Search revealed drugs which were Admitted into Evidence.

·  ROL: A Search Incident to an Arrest is Constitutional ONLY if it is Substantially Contemporaneous with the Arrest AND is confined to the Immediate Vicinity of the Arrrest (“Wingspan” of the suspect); Cannot Search a house when Arrest takes place outside of the house Absent the Existence of an Exceptional Situation when making the Arrest.

VIII Warrantless Seizure and Search of Vehicles and Effects
A. Vehicle Searches – Warrantless Searches may be permitted due to the inherent Mobility of autos which creates an Exigent Circumstance. There is Substantially Less Expectation of Privacy in the case of Autos than with a Home or Office.

1. Motor Homes

· Calif. V Carney 471 US 105 (1985) Automobile Exception to Warrant requirement
· FACTS: D’s motor home was placed under surveillance by DEA; cops questioned a man after leaving the motor home who said he got drugs. Without a Search Warrant the cops Searched the motor home and found drugs. 

· ROL: Automobile Exception to the Search Warrant requirement that a Warrant must be secured before a Search can be undertaken applies to Motor Homes. 

· Two Reasons for this Rule:

(1) Autos are Inherently Mobile and thus Evidence can be removed before a Warrant can be issued;

(2) Autos are s:t regulations that Lower owner’s Expectation of Privacy

· MOBILITY is the Key - Altho the motor home possessed many attributes of a Home, it was still a Mobile Vehicle; its potential use as a Home does not override these pertinent characteristics.

2. Scope of Vehicle Search Incident to Arrest

· New York v Belton 453 US 454 (1981)

· FACTS: Cop driving an unmarked car stopped a car for speeding. The Cop smelled pot and found pot on the floor of the car. After arresting the men, cop Searched the passenger compartment and found drugs in driver’s coat located in back seat.

· ROL: Cop that has made a Lawful Custodial Arrest of the Occupant of a Vehicle  may, as a Contemporaneous Incident of the Arrest Search the passenger compartment of that vehicle (“Wingspan” of the suspect). 

· Search Incident to Lawful Arrest Applies to Automobiles.

3. Limit on Belton

· Knowles v Iowa 525 US 113 (1998)

· FACTS: Cop stopped D for speeding and issued citation rather than arresting him, even though under state law Arrest was permissible. In addition, cop conducted a full Search of the vehicle and found drugs.

·  ROL: Broad Search of car is NOT allowed where occupant was not to be Arrested, but only to be given a citation for routine traffic stop (even where cop was allowed to Arrest occupant for violation instead of giving citation).

· Cop can still Observe contents of vehicle – if he sees something suspicious, it may give him Probable Cause to then do a Search of the vehicle.

· Neither of the Robinson tests have been met [(1) Need to Disarm Suspect for Safety of Police or (2) Need to Preserve Evidence.]

4. Personal Effects - Searching Container inside a Car

· Calif. v Acevedo 500 US 565 Search of a Container
· FACTS: Suspect carried pkg that cops knew contained drugs to his apt. Cops observed D enter suspect’s apt and leave with the pkg. D placed pkg in his car’s trunk and drove; cops stopped him, opened the trunk and found drugs.

· ROL: A Warrantless Search of an Auto OR Closed Containers within it is Reasonable if there is Probable Cause for the Search.

· It is OK to Search a Container in a Car without a Warrant IF Police have Probable Cause to believe the Container contains Contraband.

· NOTE: If Probable Cause exists only to the Specific container the Search may NOT extend to the Entire Vehicle.

5. Personal Effects – Non-Implicated Passengers

· Wyoming v Houghton 526 US 295 (1999) [see also Carrol 267 US 132 (1925)]

· FACTS: Cop stopped car for speeding and faulty brakelights, and noticed a syringe in driver’s pocket. Cop ordered passengers out of car and Searched. In purse in back seat cop found drugs.

· ROL: Cops, with Probable Cause to Search a car, MAY inspect Passengers' belongings found in the car that are capable of Concealing the Object of the Search.

· If Probable Cause justifies the Search of a Lawfully stopped vehicle, it Justifies the Search of every part of the Vehicle and its contents that may conceal the object of the Search even without a showing of Individualized Probable Cause for each one.

· Passengers, no less than Drivers, possess a reduced expectation of Privacy with regard to the property they transport in cars.

6. Inventory Searches

· Colorado v Bertine 479 US 367 (1987) Inventory Searches of Automobile
· FACTS: D was Arrested for DUI; following police procedures, before impounding the van, its contents were inventoried. Drugs were found in a closed backpack.

· ROL: Police Inventory Inspections following Ordinary Procedures administered in Good Faith allow the opening of Closed Containers; there has to be a Set Policy in place to impound that is consistently applied by police.

· After a Lawful Arrest, Cops may conduct Inventory Searches of Automobile without Suspicion and without a Warrant. Such a Search is a Routine, Non-Criminal procedure, so long as it is not a subterfuge for Criminal investigation. 

· May be challenged  under the following grounds: 

(1) The Arrest was NOT a Lawful arrest; 

(2) The Inventory was NOT pursuant to a policy or Written Procedures

i.e. it must be done in every Impounding case – not on Selective basis.

IX 
Lesser Intrusions: Stop and Frisk - At least some 4th Amendment activity should be judged under a balancing test, that is, by “balancing the Need to Search against the Invasion which the Search entails.”

A. Limited Right to Stop and Frisk
· Terry v Ohio 392 US 1 (1968) p 54 Stop & Frisk “Terry Search”
· FACTS: Plainclothes cop with 30 yrs experience observed D and others apparently casing a store. He confronted them and ID’ed himself as cop and asked for identification. Cop spun around D and patted him down; cop felt a gun which he removed.

· ROL: A Stop and Frisk is Justifiable under the 4th Amendment if there is Articulable Suspicion that a person has Committed or is about to Commit a Crime. 

· Stop & Frisk pat-down of D’s External clothing to search for weapons is OK.

· “Terry Stop” is  NOT a Search, but an Exception b/c Cop is Seizing the Suspect only Temporarily; Rationale is to look to what is Reasonable to protect the Cop 

· (i.e. Cannot get Suspect to unbutton Trenchcoat in winter).

· KEY: Reasonable and Articulable Reasons for Stop and Frisk.

B. Anonymous Tip 

· Florida v JL 529 US 266 (2000)

· FACTS: Cops got anonymous tip describing a young black suspect wearing a red shirt at a bus stop that was carrying a gun. Cops went to bus stop and found 3 black men, one of whom met the description; police frisked all 3  and found gun on D.

· ROL: An Anonymous Tip that has NOT been Corroborated by the Police is Insufficient to justify the Stop and Frisk of someone by the Cops.

· The tip lacked Sufficient Indicia of Reliability to provide Reasonable Suspicion to make a Terry Stop; had there been verification of Reliability of the Tip                   

· (i.e corroborating info) might have been allowed.

C. Fleeing Suspect
· Illinois v Wardlow 528 US 119 (2000) Unprovoked Flight of Suspect
· FACTS: D fled upon seeing cops patrolling an area known for heavy drug activity. Two cops caught him and conducted a protective pat-down search for weapons and discovered a gun. 

· ROL: Refusal of Suspect to Cooperate with police, without more, does not furnish the minimal level of Objective Justification needed for a Detention or Seizure. 
         But Unprovoked Flight is not Mere Refusal to Cooperate. Flight is “Not one’s going about his business;” in fact it is just the opposite.

· Allowing Cops confronted with such Flight to stop the fugitive and investigate further is consistent with the individual’s right to go about his business or stay put and remain silent in the face of police questioning.

· Court’s rationale – Totality of the Circumstances
D. Least Intrusive Reasonably Available to Dispel Cop’s Suspicion
NOTE: Public Safety requirements can Outweigh an Individual’s 4th Amendment Rights in the following circumstances (i.e. may not need Search Warrant):

(1) Airport/Bus/Train Station

· Police can bring in dogs, use metal detectors, search luggage (all subject to reasonable probable cause where required)

(2) Contaminated Food situations

(3) Highly Regulated Industries

· Power Plants; Gun stores; Liquor stores; auto chop shops; Airline Industries; Gov’t employees

(4) Probationers
· Person on Probation is required to submit to random Searches

· If Narcotics related crime, can be required to submit to random Drug tests

(5) US Border Searches of Autos

· Florida v Royer 460 US 491 (1983) Unreasonable Detention
· FACTS: D was approached in the airport b/c his characteristics fit the so-called “drug courier profile.” D’s luggage was retrieved by the cops and Searched without his Consent; drugs were found in the luggage.

· ROL: When a person is Illegally Detained (no Probable Cause) and the person’s Contents are Searched, the Search is Tainted by the Illegality of the Detention. 

When a Stop is in order, it must not be more Intrusive than needed. Defendant was detained an Unreasonable Length of Time, which made the Search Illegal.

· An Investigative Detention MUST be Temporary and last no longer than is necessary to Effectuate the Purpose of the Stop.

E. Police Action short of Seizure
· Florida v Bostick 501 US 429 (1991) p 55 Bus Search Case.

· FACTS: 2 Cops wearing badges (one carried a gun) boarded a bus as part of a random drug check; they approached D without Articulable Suspicion and asked to inspect D’s ID, explained they were drug agents and asked for his Consent to Search his luggage. D Consented, and cops found drugs.

·  ROL: A Seizure does NOT occur on a bus simply if an officer approaches an individual and asks questions so long as a Reasonable Person would Feel Free to Decline the request, Feel Free to Leave or otherwise Terminate the encounter. 

· So long as a Reasonable person could go about their business and feel Free to Disregard the police there is no Seizure.

· A Seizure does NOT occur on a bus simply if a Cop approaches an individual and asks questions as long as a Reasonable Person would Feel free to Decline the request and Feel Free to leave.

· Cops CAN”T convey message that Compliance with their request is Required.

· Consent that is the product of Official Intimidation or Harassment is NOT Consent at all.

· Examples:

· One cop stopping and asking questions vs. 7 cops surrounding person asking questions.

· Holding suspect gently by arm vs. pinching his neck.

· Gun drawn or not.

F. Seizure Incident to a Stop

· US v Place 462 US 696 (1983) Delay must be Reasonable.

· FACTS: Miami Airport police became suspicious that D might be carrying drugs in his luggage. They notified the DEA and when D landed in NY they approached him and asked Consent to Search his luggage, which he refused. They Seized the luggage, but not D, took it to allow dogs to sniff it where it tested positive. Process took 90 minutes.

· ROL: An Officer, WITH Reasonable, Articulable Suspicion, MAY detain luggage Briefly to Investigate; the Delay must NOT be Unreasonable. 

· Detention of luggage for over 90 minutes, w/out Probable Cause, was Illegal.

· Extension of Terry to Luggage – Seizures of Personal Effects MUST BE based on Probable Cause.

X 
Lesser Intrusions; Inspections and Regulatory Searches

A. Random Testing of Students

· Vernonia School District 47J v Acton 515 US 646 (1995)

· FACTS: School District adopted a student athlete drug policy permitting random testing. D and his parents refused to sign the Consent on grounds that it violated 4th (Search & Seizure) and 14th Amendments (Due Process applied to States).

· ROL: Requiring student athletes to be drug tested is OK – CANNOT test everybody, ONLY those in the special category (i.e. athletes). 

· The Minimal Intrusion into ones private life is Outweighed by  the potential for drug abuse. 

· The ultimate measure of the Constitutionality of a Gov’t Search is Reasonableness.

XI
Consent Searches 

A. Nature of Consent 

KEY CASE - ON BAR EXAM
· Schneckloth v Bustamonte (D) 412 US 518 (1973) Knowing and Voluntary -> Totality of Circumstances.- Informed Consent
· FACTS: Cop stopped car b/c it had one headlight and its license plate light was out. The Driver had no license and of the other 5 passengers only Alcada had ID- he said the car was his brother’s. Cops asked Alcada if they could Search the car and he Consented. Stolen checks were found in the trunk.  

· ROL: Consent is Valid even if the Consenter was not aware of his Right to Refuse Consent. Consent must be Voluntary and Intelligent.

· Voluntariness is a question of fact to be determined from all circumstances, and while the subject’s knowledge of a Right to Refuse is a Factor to be considered, the State need NOT establish such knowledge as the sine qua non of an effective Search.

· Consent CANNOT be coerced by either Explicit or Implicit means, no matter how subtle.

B. Reasonable Belief 

· Illinois v Rodriguez 497 US 177 (1990) “Co Tenant and Common Areas”
· FACT: Fisher told cops she had been beaten by D and told cops that D was in “our”apt (also told them she had clothes and furniture there) and Consented to escort them there to unlock the apt with her key so the cops could enter and arrest im. Cops found drugs in Plain View.

· ROL: A Search will be Valid if Consent to it is given by a Person who the police Reasonably, but Mistakenly believe has Joint Authority over the premises; Apparent Authority Consent. 

· Co-Tenant CAN give Permission to enter a home and Search.

· Examples:

· Search Warrant says “2231 29th Street” but it’s a duplex…which one do the cops Search? Law say pick one and only one.

· Consent is given to enter house by apparent owner. Once inside, there are three locked rental rooms. Law says cops CANNOT enter any of the apartments.

· One party CANNOT give permission to Search the goods of owned by another.

· Roommates CAN give permission to Search common Areas of apartment and areas that they jointly share (man and woman living together would be the entire apartment).

Chapter 4  Police Encouragement” and the Defense of Entrapment

I. 
The Utility of Police and Informer “Encouragement”

A. Defn of the Police Practice  -  Police or their Agent “Encourage” commission of a crime by
1. Acting as a Willing Participant in the Commission of the Crime; 

2. Communicating this feigned Willingness to the Suspect; AND
3. Thereby having some Influence on the Suspect’s Commission of the Crime

B. Use in Certain Class of Crime – Prostitution, Homosexuality, Narcotics, etc

1. Necessity of Use – Police commonly use only after they have Reasonable Suspicion that a person is currently engaged in the Commission of a Crime

II. Tests for Entrapment

NOTE: For Alabama purposes, we use a Subjective Approach for an Entrapment defense. 

See Davis 570 So 2d 791 and Graham 593 So 2d 162

A. 
Formulation of the Test

· US v Russell 411US 423 (1973)

· FACTS: Undercover cop made deal to supply Ds with essential chemicals for making speed. Ds continued to obtain chemicals from other sources after this deal and manufacture speed. 

· ROL: The defense of Entrapment requires Evidence of an Absence in D of Predisposition to Commit the Crime. Subjective Approach.
· D was a participant in an illegal drug operation before the Gov’t got involved and after they left the scene. Gov’t only facilitated the Operation and their Actions were NOT overzealous or Illegal.

B. 
Prolonged Gov’t Involvement

KEY CASE – ON BAR EXAM
· Jacobson v U.S.503 US 540 (1992)

· FACTS: D ordered sexually explicit material of teens which at the time was not illegal under Fed’l or State law. Law subsequently changed making receipt of materials thru the mail illegal. For the next 2.5 yrs, there were repeated efforts by 2 Gov’t agencies, acting thru fictitious organizations to induce D to order in violation of the new law.

· ROL:  Entrapment on the Objective Approach to Predisposition to Commit a Crime. Gov’t may NOT Entrap a D by Implanting in an Innocent person’s mind the Disposition to Commit a Criminal Act and then Inducing the Commission  of the Crime so that the Gov’t could prosecute. 

· Criminal Intent needs (1) mens rea and (2) Actus Reas.

· Objective Approach requires that the Prosecution must prove Beyond a Reasonable Doubt that D was Disposed to Commit the Criminal Act Independent of the Gov’t Influence.

Chapter 5 The Right to Counsel, Transcripts and Other Aids; Poverty, Equality and the Adversary System

I. The Right to Appointed Counsel – Remember: No Right to Counsel in Civil Case.
A. Criminal Prosecutions
1. Special Circumstances Approach to Due Process

· Betts v Brady 316 US 455 (1942) Historic case only overruled by Gideon.

· ROL:  Right to Counsel applies to Federal cases only. A Denial of counsel for Indigents in State Courts is only a violation of the 14th Amendment if the facts indicate that a Conviction was the result of a lack of Fundamental Fairness.

2. Expansion of Special Circumstances Approach to all Felony Cases

· Gideon v Wainwright 372 US 335 (1963) Right to Counsel
· FACTS: D was charged with breaking and entering with intent to commit a misdemeanor, which was a Felony. D had no funds and requested counsel at trial; request was denied b/c State law only allowed appointment when a D was charged with a capital offense.

· ROL: The 6th Amendment’s Guarantee of Counsel is a Fundamental Right and is made Obligatory on the States via the 14th Amendment.

· In State cases – made the Right to Counsel in Non-Capital Felony cases via the 14th Amendment.

3. Right to Counsel whenever Imprisonment is Imposed

· Argersinger v Hamlin 407 US 25 (1972) Possibility of Imprisonment
· FACTS: D, an indigent was charged with an offense punishable by imprisonment up to 6 mths, $1,000 fine, or both. At a Non-Jury trial, D was not represented by counsel b/c the right to Ct-appointed counsel only extended to trials for non-petty offenses punishable by > 6 mths imprisonment.

· ROL:  If Jail time is Possible, the D should get Counsel. The Right to Counsel is extended to Misdemeanors where Possibility of Imprisonment exists; however, no Counsel for where Imprisonment is for less than 6 months. 

4. Limit on Right to Counsel

· Scott v Illinois 440 US 367 (1979) No jail time unless counsel is provided
· FACTS: D, an indigent, was charged with shoplifting items valued at less than $150, punishable by as much as a fine of $500, or 1 year in jail. D was not provided a lawyer and was convicted.

· ROL: No jail time unless counsel is provided. Indigent have no Right to Counsel so long as the judge is willing to only impose a Fine.

· No Possibility of Jail Time = No Required Right to Counsel;

· Possibility of Jail Time = No Required Right to Counsel.

II
The Griffin – Douglas “Equality Principle

A. Origin of Equality Principle 

· Griffin v Illinois 351 US 12 (1956) –

· HELD: Indigent D’s must be furnished trial transcripts at State expense if such transcripts were necessary to effectuate appellate review. 

· ROL: The State cannot cut off appeals Rights for Indigents while leaving open appeals rights for the Rich, by charging appellants for transcripts.

B. Right to Counsel Upon Appeal
· Douglas v California 372 US 353 (1963) Equality Principles
· FACTS: Ds, indigents, were denied assistance on appeal. The State Dist Ct of Appeals relied in a State rule pf Crim Procedure that allowed the Ct to make an independent investigation of the record and determine whether it w/b advantageous to D or helpful to the Appellate Ct to have Counsel.

· ROL:  Indigents ARE Entitled to Counsel for Initial Appeal; for a Capital Offense, Counsel must be provided throughout.

· Equality Principles of Griffin-Douglas – rich and poor get same defenses.

C. Limitation the Right to Appointed Counsel on Appeal
· Ross v Moffitt 417 US 600 (1974) Discretionary Appeals
· FACTS: D sought appointed Counsel for discretionary review in the State Supreme Ct.

· ROL: Indigents do NOT have a Right to Appointed Counsel on Discretionary Appeals by the State SC or writ of certiorari to US Supreme Ct.

Chapter 6 Police Interrogation and Confessions

I 
Due Process “Voluntariness” Test for Admitting Confessions

NOTE: Confession Interrogation Factors and Items to Consider:

1. D’s Age (youth vs. older)

2. D’s education

3. D’s Mental state or condition

4. D’s Physical condition

5. D’s Health at time of Interrogation.

6. Setting of the Confession – was D’s Counsel present; was D Miranda’ized after each broken (by time length) Interrogation session.

7. Manner of Interrogation.

1. Utility of Police and Informer “Encouragement”
1. Defn of Police Practice – Cops or their Agent “Encourage” commission of a crime by:

(i) Acting as a Willing Participant in the Commission of the Crime;

(ii) Communicating this Feigned Willingness to the Suspect; AND

(iii) Thereby having some Influence on the Suspect’s Commission of the Crime.

2. Use in Certain Class of Crimes

2. Tests for Entrapment – Coerced Confession
· Ashcraft v Tennessee 322 US 143 (1944) Coerced Confession.

· FACTS: D was taken into custody and questioned for 36 hours concerning murder of his wife. During that time he had no rest or sleep and only one 5-minute break. At end of time, he confessed to hiring someone to murdering his wife.

· ROL: Coerced Confessions are NOT Voluntary and will NOT be Admissible into Evidence.

· Constitution bars against a conviction of any individual by means of a Coerced Confession.

3. Tests for Entrapment – Forced Confessions

· Watts v Indiana 377 US 201 (1964) Involuntary Confessions are Inadmissible
· FACTS: D was arrested and held as a suspect in an alleged criminal assault; later that day a woman was found dead in conditions that suggested murder in the course of an attempted criminal assault. D was subjected to 2 days of solitary confinement 5 night sessions of questioning in connection with 3 days of being driven around and questioned.

· ROL:  A Confession obtained thru Excessive Police Pressure and Interrogation Violates the Constitution and may NOT be Admitted as Evidence. 

· Involuntary Confessions are Inadmissible. Due Process clause is violated when the accused is not protected from Confessions Extorted through police pressures.

II 
The Right to Counsel

A. Prelude to Escobedo
KEY CASE
· Massiah v U.S 377 US 201 (1964) 6th Amendment  Statements made AFTER Indictment
· FACTS: D was indicted for conspiracy to possess drugs; he obtained a lawyer, plead not guilty, and was released on bail. While out on bail and in a Co-D’s car, D made incriminating statements which were overheard and recorded by Fed’l Agents via concealed transmitter installed in the car with Co-D’s cooperation.
· ROL: After a person is Indicted, ANY statements made Without Counsel are Inadmissible. A D’s own incriminating words, which were deliberately elicited from him AFTER he had been Indicted AND in the Absence of Counsel may NOT be used as E against him at trial.
· Presence of Counsel is KEY.
B. The Escobedo Approach

· Escobedo v Illinois 378 US 478 (1964) Investigation
· FACTS: D was arrested and questioned for murder; he would not talk and was released pursuant to writ of habeas corpus obtained by retained counsel. Several days later, another person who was in police custody implicated D in the murder and D was again arrested. D would not talk and requested his lawyer. The lawyer was not allowed to see D; D was questioned without his counsel until he made incriminating statements.

· ROL:  A Confession obtained during a Police Interrogation at a police station is Inadmissible when the D is deprived of his Right to Counsel.

· When an inquiry turns into an Investigation, the Defendant has a Right to Counsel. When D requested and was denied his lawyer, the investigation had ceased to be a general investigation. 

· Once D demanded his lawyer, the police should have stopped Interrogation.

II. Miranda: Privilege against Compelled Self-Incrimination
A. Key Case

· Miranda (D) v Arizona 384 US 436 (1966) Custodial (Post Arrest) Interrogation
· FACTS: D was arrested, taken to the police station and questioned without being advised of any right to remain silent or have an attorney.

·  ROL: The court laid down specific language that could be used to give adequate warning to the defendant prior to Custodial Interrogation.

· When an individual is Taken into Custody or otherwise deprived of his Freedom in any significant way, the following warning must be given prior to questioning him: 

· You have the right to remain Silent;

· Anything that you say can and will be used against you in a Court of Law;

· You have the Right to the Presence of an Attorney;

· If you cannot afford an attorney, one will be appointed to him prior to questioning him if he desires.

· D may Knowingly and Intelligently Waive these Rights.

· NOTE: Waiver of Privilege CANNOT be presumed from silence after a D has been warned of his Rights

· D must Expressly articulate a Waiver

· Cops cannot trick a D into a Waiver

· D Can withdraw a Waiver once given

· At any point that a D asks for Counsel the questioning must stop until the D’s lawyer arrives.

· It is Unconstitutional to persuade a D not to withdraw his Waiver

· If an Interrogation continues without Counsel, a heavy Burden rests on the State to show that the D Knowingly and Intelligently Waived his Rights to Counsel and to remain Silent

B. Attempt by Congress to Limit Miranda

· Dickerson v US 530 US 428 (2000)

· FACTS: Dist Ct suppressed D’s Voluntary Confession b//c it was obtained in violation of Miranda. Appellate Ct overruled holding that the pre-Miranda voluntariness test, as set forth in 18 USC 3501 rather than Miranda governed the admissibility of Confessions in Dist Ct.

· ROL: Congress may NOT legislatively overrule the Constitutional rule set forth in Miranda
C. Applying and Explaining Miranda 

1. What constitutes “Custody” or “Custodial Interrogation” – Roadside Questioning 

KEY CASE
· Berkemer v McCarty 468 US 420 (1984) Roadside questioning
· FACTS: D was stopped for DUI. After failing the sobriety test, he was questioned and admitted to drinking and using pot a short time before. D was formally arrested and carried to jail where he was questioned further and made incriminating remarks. At no point did D receive a Miranda warning.

· ROL: Roadside questioning of a motorist pursuant to traffic stop is NOT a Custodial Interrogation (it is considered Pre-Custodial) for Miranda purposes; a roadside stop is considered temporary. D was NOT in Custody until the cop formally arrested him.
2. What Constitutes “Interrogation” within the meaning of Miranda
· Rhode Island v Innis 446 US 291 (1980) Subtle Compulsion 

· FACTS: D was arrested for robbery and murder; he was given his Miranda Rights by 2 different cops at the scene. While being driven to station he overheard the cops worried that a kid at a nearby school would find the gun and hurt someone. D told the cops to turn around and took them to the gun.

· ROL: Miranda safeguards come into play whenever a person in custody is subjected to either (i) Express Questioning or (ii) Its Functional Equivalent;

· Even After being Miranda’ized, a Spontaneous Utterance by D CAN BE Admitted into Evidence.
· Subtle Compulsion by Police is ok.

· Interrogation is inquiring by police DIRECTLY, as to get a response.

· The definition of Interrogation can extend only to words or actions on the part of the cops that they Should Have Known were Reasonably Likely to elicit an Incriminating response.

· Illinois v Perkins:  496 US 292 (1990)

· FACTS: D was jailed. An undercover cop posing as an inmate engaged D in conversation where D admitted and described a murder (a crime that was unrelated to the crime for which he was jailed). 

· ROL: Miranda warnings are NOT required when the D is unaware he is speaking to a cop and gives a Voluntarily statement. 

· Where No charges have been filed on the offense he confessed to, there is no 6th Amendment Right to Counsel that has been violated (even where the undercover cops were specifically put there to find out information regarding the uncharged crime)- Objective Specific. 

· When a suspect speaks freely to one who he believes to be a fellow inmate rather than an officer, the Coercive Atmosphere is Lacking.

3. Presumption Against Waiver of Rights

(a) Police attempt to “Try Again” after D has requested Counsel

· Minnick v Mississippi 498 US 146 (1990)

· FACTS: D was arrested and Miranda’ized; he would Not Waive his Rights, but agreed to answer some questions. D then requested counsel and the Interrogation ended; D met with his attorney several times. Two days later, Officer Denham arrived to meet with D again him of his Rights, which D did Not Waive, but agreed to answer some questions. Some statements were incriminating

· ROL: Once D requests counsel, the Interrogation must cease and the attorney must be present during ALL Subsequent questioning.

· Prior consultation by D with his lawyer is NOT a substitute. 

4. Questioning Prompted by concern for “Public Safety”

· New York v Quarles 467 US 649 (1984)

· FACTS: D, who matched the description of a man who raped a woman was apprehended. The victim told cops that suspect had a gun; arresting cop found an empty shoulder holster. Cop handcuffed D and inquired about the gun; D told him where it was and D was placed under arrest and Miranda’ized.D Waived his rights and made incriminating statements.

· ROL: Cost of public safety outweighed the advantages of giving Miranda. 

· Public safety Exception to Miranda. 

5. Does a Failure to Inform a Suspect of his Rights bar Subsequent Admissions by the suspect after he has been Fully Advised of his Rights?

· Oregon v Elstad: 470 US 298 (1985) Un-Miranda’ized statement
· FACTS: Before D was arrested in his home for burglary, cop told D that he thought that D was involved in the burglary. D made incriminating stmnt. D was taken to jail and Miranda’ized. D agreed to talk and made a stmnt detailing his involvement in the burglary.

· ROL: A Prior Un-Miranda’ized statement will be excluded and will not taint a subsequent Miranda’ized statement

6. If Suspect does not request lawyer, but family or friends request lawyer for him, does the Failure of cops to allow the lawyer to see the suspect or the failure to Inform the suspect that an attorney is trying to reach him vitiate an Otherwise Valid Waiver of Miranda Rights?

· Moran v Burbine 475 US 412 (1986)

· FACTS: D was arrested for burglary; while in custody he became a suspect in a murder. D’s sister retained a lawyer for D; lawyer called stationhouse and told cops that she would represent D if he was questioned; she was told he would not be questioned that night. D was not informed about the lawyer. D was read his Miranda rights and signed a Waiver and confessed to the murder.

· ROL: Only D has Right to Waive or ask for Counsel; his family cannot. The D must invoke Right to see lawyer.

· Events occurring outside of the presence of D and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish a Constitutional Right.

· The state of mind of the Police is Irrelevant.

7. Comparing and Contrasting Miranda with (a) the prohibition against use of Involuntary and Compelled stmnts and (b) the 4th Amendment Exclusionary rule.

· Withrow v Williams 507 US 680 (1993)

D. Massiah revisited: Massiah and Miranda compared and Contrasted

· Brewer v Williams 430 US 387 (1977) Christian Burial Speech
· FACTS: D was sought in connection with a missing girl in Des Moines. After a Warrant for D had been issued, lawyer McKnight told the cops that D had contacted him and he had advised D to turn himself in, which D did. D spoke with McKnight by phone who advised him not to talk to cops. Cops were also told that they were not to interrogate D. On the ride to police station a cop, aware that D was religious, gave D the Christian burial speech; D then showed cops where body was.

· ROL: Once adversary proceedings have commenced against an individual, he has the Right to legal counsel when interrogated.

· After a D asks for Counsel, no more questions may be asked unless a lawyer is provided.

· Kuhlmann v Wilson  477 US 436 (1986) Mere Listening by Informant
· FACTS: D and 2 others robbed a garage and killed the night dispatcher; D turned himself in as a witness, but denied involvement. After arrest a police informant was placed in D’s cell – the informant was told NOT to ask D questions but to keep his ears open. D told the informant that he had been an active participant in the robbery and murder. 

· ROL: After D’s 6th Amendment Right to Counsel has attached, the police may use evidence obtained by Mere Listening by Informant when not in the Interrogation mode. 

· If D freely speaks to informant without questioning, no Miranda is needed.

Chapter 7 
Lineups, Showups and Other Pre-trial Identification Procedures 

III. Wade and Gilbert: Constitutional Concern about the Dangers Involved in Eyewitness Identifications

A. Constitutional Problems with Eyewitness Identifications

· U.S. v Wade 388 US 218 (1967) Post Indictment lineup
· FACTS: D was arrested for bank robbery; counsel was appointed for D. FBI, without notice to D’s lawyer arranged to have 2 bank em’ees observe a lineup; D was id’ed by both em’ees. Both bank em’ees had seen D near the FBI agents before id’ing him in the lineup.

· ROL: Any Post Indictment line up is Suppressible if Counsel is not present. 

· Counsel must be present at a Post Indictment lineup.

IV. The Court Retreats: Kirby and Ash
A. 
Pre-Indictment Lineups

· Kirby v Illinois 406 US 682 (1972) Pre-Indictment lineup.

· FACTS: Shard reported theft of his travelers’ checks and his social security card. A day later, cops were investigating another unrelated crime and asked D for id – he gave them Shard’s ss card. Cops found out about Shard’s robbery when they arrived back at the station and then went out and picked up D. Upon entering the police station, Shard id’ed D as the robber. No lawyer was present and D had not been Miranda’ized. 

· ROL: There is No Right to counsel for a Pre-Indictment lineup BEFORE initiation of Adversarial proceedings.

V. Due Process and Other Limitations

A. 
No per se rule

· Manson v Brathwaite 432 US 98 (1977) Reliability test of ID
· FACTS “G,” an undercover cop purchased drugs from seller. G was within 2 feet of the seller, the light was good and G described the seller to another cop. Based on this description, other cop thought D might be the seller and put picture on G’s desk; 2 days later D positively identified the photo.

· ROL: The Identification must be Reliable before being Admissible; Reliability is determined by the Totality of Circumstances. Five Factors to Consider with respect to Reliability are:
1. Opportunity to View:

2. Degree of Attention

3. Accuracy of Description

4. Level of Certainty; and

5. Time twix Crime and Confrontation

Chapter 8 
Investigation by Subpoena 

I. 4th Amendment Limitations

A. 
Early Approach

· Boyd v US 116 US 616 (1886)

· FACTS: Customs officials seized 35 cases imported by D and instituted a forfeiture proceeding. Gov’t ordered D to produce an invoice covering 29 of the cases; D complied under protest.

· ROL: D cannot be Compelled to supply private papers or books that would Incriminate him.

B. Overbreadth Doctrine – inapplicable to Subpoena ad testificandum
· U.S. v Dionisio:  410 US 1 (1973)

· FACT: D was Subpoena’ed before a Grand Jury to give voice exemplars for comparison. D refused to comply. 

· ROL: Compelling a person to appear before a Grand Jury and give Voice samples is NOT a violation of 4th and 5th Amendments.

·  If it doesn’t come out of your  mouth (Talk) it is not a violation of 5th Amendment.

II. The Privilege against Self-Incrimination

A. 
Grand Jury Testimony 

· Rogers v U.S. 340 US 367 (1951)
· FACTS: Records of the Communist Party of Denver were sought for investigation by Grand Jury. P was treasurer of the group and denied she had the info and she had turned the info over to another. She would not ID the other person, and was held in Contempt.
· ROL: The Privilege against Self Incrimination under the 5th amendment is available only for the witness and not f/b/o of other parties; there must be a legitimate reason to invoke
· After being Waived, it CANNOT be invoked if response to a question would not further incriminate the witness. 
B. 
Miranda Warnings

· U.S. v Mandujano:  425 US 564 (1976)

· FACTS: D agreed to supply drugs to undercover cop, taking $650 to make the purchase. D returned later that night without drug and refunded the money.6 weeks later D was called to testify before a Grand jury and was informed of his Rights against Self incrimination, but was NOT Miranda’ized.. D testified that he had not purchased drugs in the last year and he was indicted for perjury. 

· ROL: No Miranda requirement in Grand Jury. At a Grand Jury Hearing, D has absolute Right to answer questions, subject to valid 5th Amendment Right. Lawyer does not have to be present because the person has not been Indicted.

· Grand Jury proceeding is NOT equivalent to Custodial Interrogation, so Miranda warnings are NOT required.

· The Right against Self Incrimination must be asserted by D; Perjury has no place whatsoever in witness’ testimony. 

C. 
Immunity Grants

· Kastigar v U.S.406 US 441 (1972) Transactional & Testimonial Immunity
· FACTS: Ps were subpoena’ed to appear before a Grand Jury; Gov’t believed that Ps were likely to assert their 5th Amendment Privilege, so they applied to District Ct for an order granting Immunity to Ps .Ps opposed the order on the grounds that the scope of the Immunity was not coextensive with the Privilege against Self-Incrimination and could not supplant the Privilege.

· ROL: A Witness granted Use and Derivative Use Immunity MAY BE Compelled to testify, since this type of Immunity is Co-extensive with the 5th Amendment.

· If you have immunity you claim the 5th.

· Immunity can be either:

· Transactional – prevents full Immunity from prosecution for the offense to which the compelled testimony relates; or

· Use & Derivative Use – prevents introduction of the compelling Testimony and other Evidence derived from it, but does NOT prevent prosecution of offenses to which the testimony relates based upon independently derived Evidence.

D. 
Production of Documents – Subpoena duces tecum

1. Papers held by Attorney

· Fisher v U.S. 425 US 391 (1976)

· FACTS: Ds were investigated by an IRS agent for possible civil and criminal violations. Ds procured documents used by their accountants used in preparation of their tax returns and gave them to their lawyers. IRS Subpoenaed the documents; lawyer declined to comply with the summons.

· ROL: It is NOT a violation of the 5th Amendment (Testimonial Self-Incrimination) to Subpoena documents that are already in existence.

· The 5th Amendment does not cover pre-existing documents of Defendant and they can be subpoena’ed.

· 5th Amendment protects admission of Evidence that is Testimonial in Nature (i.e. lie detector tests) but NOT against admission of Real or Physical Evidence (blood samples, handwriting samples, examination of arm for needle tracks).

2. Corporate Records

· Braswell v U.S. 487 US 99 (1988)

· FACTS: D was president of 2 Corps and received a Grand Jury Subpoena to produce the records. D sought to quash on 5th Amendment Self-incrimination grounds.

· ROL: A custodian of Corporate records may NOT resist a Subpoena for such records on 5th Amendment grounds; Corporation papers are not privileged.

· Production of records is NOT a personal act but rather an act of the Corporation, which possesses NO 5th Amendment Privilege.

Chapter 9 
PreTrial Release 

I. Bail
A.  Purposes of Bail

1. To Insure Appearance – Excessive Bail

· Stack v Boyle 342 US 1 (1951)  Bail amount should be Reasonable
· FACTS: Court set Bail at $50K per person for 12 men. Ds moved that Bail was excessive under the 8th Amendment – in support they submitted personal financial papers.

· ROL: Bail amount should be set at a Reasonable amount to assure appearance of D in Court so that the Constitutional Rights of the D may be preserved.

2. Constitutionality of Preventative Detention

· U.S. v Salerno 481 US 739 (1987)

· FACTS: Ds were charged with numerous RICO charges. Gov’t moved to have Ds detained without Bail.

· ROL: Pre-Trial Detention, without Bail, is O.K. upon clear and convincing evidence that D is a threat to themselves or someone in the community

·  Bail is NOT a Constitutional Right; Detention is NOT punishment.

Chapter 10 
The Decision Whether to Prosecute

I. The Decision to Prosecute

A. Selective Prosecution

· US v Armstrong 517 US 456 (1996) Selective Prosecution Claim
· ROL: To establish a Selective Prosecution Claim, a D must show that Similarly Situated Ds of other races could have been prosecuted but were not.

B. Selection of the Charge

1. Overlapping Provisions of a Single Fed’l Statute

· US v Batchelder 442 US 114 (1979)
· BLL: Where 2 Statutory provisions overlap, a D convicted under the offense under the provision carrying the greater penalty need not be sentenced under only the more lenient provision.

C. Prosecutorial Vindictiveness

· US v Goodwin 457 US 168 (1982)

· BLL: A presumption of Prosecutorial Vindictiveness does NOT attach in a pretrial setting when a D receives a higher charge after he requests a Jury Trial. 

Chapter 11 Screening the Prosecutor’s Decision to Charge 

FedRulCrimPro  Rule 16 governs Discovery

I. Preliminary Hearing
A. Preliminary Hearing Procedures

1. Right to Counsel

· Coleman v Alabama 399 US 1 (1970)

· ROL: Assistance of Counsel MUST be provided at a Preliminary Hearing to determine the existence of Probable Cause against the accused.

II. Grand Jury Review

A. Challenges to Evidence before the Grand Jury

1. Hearsay Evidence

· Costello v US 350 US 359 (1956)

· FACTS: D was indicted for income tax evasion. The indictment was based entirely on Hearsay Evidence.

· ROL: There are no Constitutional limitations on the types of Evidence that may be introduced in a Grand Jury investigation. Hearsay is allowed in a Grand Jury and can lead to Indictment.

· REMEMBER: There is No 5th Amendment Right (against Self-Incrimination) in a Grand Jury proceeding .

Chapter 12
Speedy Trial and Other Speedy Disposition

I. 6th Amendment Right to Speedy Trial – “…in all Criminal Prosecutions the accused shall enjoy the Right to a Speedy…Trial.” Applicable to the States via 14th Amendment and Due Process Clause.

· Speedy Trial Act of 1974 – provides that Federal Ds are to be tried within 100 day of arrest. 

A. Balancing Test

· Barker v Wingo 407 US 514 (1972) Right to a speedy trial
· FACTS: Ds were arrested and charged with beating an elderly couple to death. D was not brought to trial for more than 5 years after his arrest due to numerous continuances by the Gov’t which was trying to get his co-D convicted first.  

· ROL: A Four Factor Balancing test to be used to determine whether the Defendant have been deprived of the Right to a speedy trial. 

(1) Length of Delay – was it Unreasonably Long;

(2) Reason for Delay – and which a Party is to blame for the delay;

(3) D’s Assertion of the Right of Speedy Trial;  AND

(4) Prejudice to D as a result of the Delay.

B. Diligence from time of Indictment to Arrest

· Doggett v US 505 US 649 (1992)

· FACTS: D was indicted for conspiring to import cocaine and left for Columbia before he could be arrested. About 8.5 years later he was arrested in the US, where he had been for the last 6 years.

· ROL:  Inexcusable oversights on the part of the Government – Government found negligent because they had not pursued D with Reasonable Diligence from Indictment to Arrest.

C. Right to Speedy Disposition

· U.S. v Lovasco 431 US 783 (1977) Right to a Speedy Trial attaches after indictment
· FACTS: P was indicted for possessing firearms. D moved to dismiss on the fact that the offense occurred more than 18 months before the Indictment was filed.

· ROL: The Right to a Speedy Trial generally attaches ONLY after a person has been Indicted.

Chapter 13
 The Duty to Disclose

I. Prosecution Discovery

A. Reciprical Alibi-Notice Statute

· Williams v Florida 399 US 78 (1970)

· FACTS: D filed a Motion for a prospective Order excusing him from complying with Florida’s Notice of Alibi rule. Ct denied this request.

· ROL:  A State requirement that D give advance Notice of an Alibi Defense, including the names of Alibi Witnesses, does NOT violate the 5th and 14th Amendments.

· Defendant has to disclose alibi witnesses

B. Due Process Doctrine

· U.S. v Bagley 473 US 667 (1985)

· FACTS: D was Indicted on 15 counts of violating Fed’l narcotics and firearms statutes. D requested information about any inducements Gov’t Witnesses received for their testimony; Gov’t did not disclose that 2 Witnesses against D were paid.

· ROL Evidence is Material and MUST BE disclosed to the Defense if there is a REASONABLE PROBABILITY that, had the Evidence been disclosed to the defense, the result of the proceeding would have been different.

· Per Brady 373 US 83 two part test: (1) P failed to give Evidence to D; (2) Evidence would have made a Difference (if not, then Harmless error)

C. P’s Obligation to Assist D in Preparing its Case

· Pennsylvania v Ritchie 480 US 39 (1987)

· FACTS: D was Indicted based upon charges that his 13-year old daughter made to Children and Youth Services (CYS) dept. D subpoenaed CYS seeking all records relating to the charges, plus reports of previous allegations of abuse involving D’s kids. Ct, without examining the entire file refused to order disclosure.

· ROL: Confidential Reports involving Child Abuse are NOT Automatically available to D; an In Camera review by the Court may be required to determine if the report information is Material to D’s case.

· Generally statements of child abuse to DHR is not discoverable.

Chapter 14
 Guilty Pleas

I. 
Plea Bargaining

A. Rejected, Kept and Broken Promises: Unrealized Expectations

1. Vindictiveness

· Bordenkircher v Hayes 434 US 357 (1978)

· FACTS: D was Indicted for using a Forged instrument-up to a 10-year sentence. D and counsel met with P who offered a 5-year term and told D if he didn’t cop a plea he would seek addt’l sentencing under the Habitual Criminal Act which would subject D to life imprisonment.

· ROL: In a Plea Bargain, the P can drive a hard bargain as long as the threatened extra charges are supported by Probable Cause; Vindictiveness does NOT matter, especially if D knows about it.

· State has a right to drive a hard plea bargain.

2. Requirement that Promise be Fully Performed

· Santobello v New York 404 US 257 (1971)

· FACTS: After negotiations, D withdrew a Not Guilty plea and entered a Guilty plea to a lesser charge. P agreed to make no recommendation as to sentencing. At trial, a new P recommended the maximum sentence, whereby D attempted to withdraw his Guilty plea. 

· ROL: If D is induced by a Plea Bargain to plead Guilty and the P does NOT keep his promise, the Court will decide if (1) Specific Performance will be required or (2) if D has Opportunity to withdraw his Guilty Plea.

· D has a Right to SPECIFIC Performance on a plea bargain or the opportunity to WITHDRAW his plea.

· Mabry v Johnson 467 US 504

· FACTS: D was tried and convicted of burglary, assault and murder, which State Sup Ct set aside. Plea negotiations ensued. P offered one proposal and after D accepted, withdrew and offered another less desirable alternative. D later accepted the 2nd offer. 

· ROL: A Voluntary and Intelligent Guilty Plea, made with advice of Counsel, may NOT be challenged under the Due Process clause.

· The plea has to be voluntary and intelligent.

· U.S. v Benchimol 471 US 453 (1985)

· FACTS: D plead guilty to one count mail fraud and the Gov’t agreed to recommend probation provided restitution was made. Ct disregarded this recommendation.

· ROL: D has no re-course if Court does not follow recommendation. Cannot force prosecutor to be enthusiastic about the plea bargain.

II. Requisites of a Valid Plea

A. Receiving D’s Plea – Plea Withdrawal

1. Voluntariness

· Boykin v Alabama 395 US 238 (1969)

· FACTS: D was Indicted on 5 counts of common-law robbery, punishable by death. An attorney was appointed for D, and D plead Guilty to all charges. Judge asked no questions of D concerning the Plea and D did not address the Court.

· ROL: The record MUST indicate that the Guilty plea was Voluntarily and Understandingly made by D.

2. Understanding

· Henderson v Morgan 426 US 637 (1976)

· FACTS: D was Indicted for 1st degree murder, but with advice of Counsel and an agreement with P, plead guilty to 2nd degree murder. Subsequently, D sought to have the sentence vacated because he was unaware that 2nd degree murder required an “intent to cause death.”

· ROL: A Plea is NOT Voluntary if D is not informed of the elements of the Crime with which he is charged.

· Defendant must know what charges he pleads to or else he is deprived of Due Process. Must explain to him the elements of the crimes. 

· Once D enters a Guilty plea he has only have one Right left – Right to counsel.

3. Determining Factual Basis of guilty Plea

· North Carolina v Alford 400 US 25 (1970)

· FACTS: D was Indicted for 1st degree murder- P agreed to accept a Plea of 2nd degree murder, and because of the evidence D’s attorney suggested that he accept. D plead Guilty (although disclaimed his Guilt) to 2nd degree because of the threat of death under the 1st degree.

· ROL:  D may Voluntarily, knowingly and Understandably Consent to a sentence EVEN IF he is unwilling or unable to admit that he is guilty.

· In Federal court it is called “nolo contendere”. In state court it is called the Alford plea or “Best Interest” plea.

4. Significance of Compliance with Requirements for Receiving Guilty Plea – Compliance with Form NOT Sufficient

· Blackledge v Allison 431 US 63 (1977)

· FACTS: D plead Guilty for to a single count of attempted safe robbery, entering the Plea allegedly thinking that that his attorney and D had plea bargained for a 10-year sentence. D was sentenced to a longer period.

· ROL:  Federal Habeus Corpus relief will probably be Denied to D’s challenge of an Induced or Coerced Plea where: (1) Court explains the legitimacy of Plea Bargaining;   (2) both Lawyers and D are questioned about the Bargain ; and (3) there is a verbatim record of their answers at the Guilty-Plea proceedings.

Chapter 15
 Trial By Jury

I. Right to Jury Trial; Waiver

A.
Serious or Petty Offenses

1. Length of Sentence

· Duncan (D) v Louisiana 391 US 145 (1968) Right to Trial by Jury for Serious Crime
· FACTS: D was convicted of simple battery, considered by La law as a Misdemeanor punishable by 2 yrs in prison. D sought Trial by Jury but was denied.

· ROL:  A State D is guaranteed a Right to Trial by Jury through the 6th Amendment as applied to the States via the 14th Amendment for a “Serious Crime”

· Blanton v City of LV 489 US 538 (1989) No Right to Trial by Jury - Petty Crime
· FACTS: D was charged with a Dui, the max sentence for first time offenders did not exceed 6 mths. D requested a Jury Trial 

· ROL: D has No Constitutional Right to Trial by Jury for Petty offenses, which are defined to include sentences of 6 months or less.

· Approach: (1) What is D charged with; (2) What is the Range of punishment.

B. What Constitutes “Trial by Jury”

1. Unanimous Verdict – Non-Unanimous 6-person Jury

· Burch v Louisiana 441 US 130 (1979)

· FACTS: D was convicted of exhibiting obscene movies under a Criminal Code that provided for nonpetty Criminal cases be tried before a Jury of 6 people, 5 of whom must concur to reach a verdict. 

· ROL:  A 6 person Jury is Constitutionally permissible, but the verdict MUST BE Unanimous.

2. P’s Right to Jury Trial

· Singer v U.S 380 US 24 (1965)

· FACTS: D was charged with Mail Fraud and sought Waiver of a Trial by Jury. Trial Court was willing to approve the Waiver but P was unwilling.

· ROL: D has a right to Waive a Jury Trial IF made in Writing AND approved by the Prosecutor and Court; D has an Absolute Right to a Jury Trial. 

· In Misdemeanor cases D Must request in writing.

II. 
Jury Selection

A. Constitutional Requirements

1. Racial Discrimination

· Carter v Jury Commission 396 US 320 (1970)
· FACTS: Black citizens of Greene Cty, Ala brought a class action suit against the administration of the State’s jury selection laws. Complaint stated that blacks had been discriminatorily excluded from Jury service in the County. 

· ROL: The Jury List MUST represent a Fair Cross-Section of the Community, suitable in characters and in intelligence.

· The Under-Representation of a Distinct and Numerically Significant Group is Unconstitutional.

2. Sexual Discrimination

· Taylor v La 419 US 522 (1975)

· FACTS: State constitution and criminal code provided that a woman should not be selected for jury service unless she requested in writing. D claimed that he was Constitutionally entitled to a jury selected from the venire, constituting a fair cross section of the community.

· ROL: A Jury selection system which excludes an identifiable and numerically significant group in the community Violates the Constitution.

·  There is Violation of the 6th Amendment where the Exclusion of a class of Potential Jurors makes the jury Pool Unrepresentative of the Community (Women had to be asked to be put in the Jury Pool).

3. Other Discrimination

· Turner v Murray 476 US 28 (1986)

· FACTS: D, a black man, was indicted in capital murder charges for killing a white storeowner during a robbery. During voir dire, the State Trial Judge refused D’s request to question the prospective jurors on racial prejudice. 

· ROL: A D charged with an Interacial capital crime IS entitled to have prospective jurors informed of the race of the victim and questioned on the issue of Racial Bias.

· Right to ask the Potential Jurors if they are Biased to the Issue.

· Wanted to ask Jury Pool about Racial Prejudices.


KEY CASE
· Lockhart v McCree 476 US 162 (1986)

· FACTS: D was charged with murder – during voir dire, the Trail Judge removed for cause (over D’s objections) prospective Jurors who stated that they could not under any circumstances vote for imposing the death penalty. 

· ROL: The States are NOT prohibited by the Constitution from “death qualifying” juries in capital cases.

· “Witherspoon-Excludeable” Death qualification of Jury - provides for removal with Cause of Prospective Jurors who could NOT render Death Penalty possible Verdict.

B. Constitutional Requirements 

1. Challenges - Current Approach

· Batson v Ky 476 US 79 (1986)

· FACTS: D, a black man, was indicted for burglary and receipt of stolen goods. At trial P used preemptory challenges to remove all the black persons on the panel. D moved to discharge the Jury; Court denied the motion,

· ROL: The Equal Protection clause Forbids the use of Preemptory Challenges to Exclude potential jurors SOLELY because of Race.

· Must show a Pattern of Striking Jurors due to Race, Sex or Religion.

· JEB v Ala ex rel TB 511 US 127 (1994)

· FACTS: State filed Complaint against D for paternity and child support on behalf of the mother of a minor child. During Jury selection, State used 9 of its 10 preemptive strikes to remove male Jurors. D used all but one of his to remove female Jurors. Result was that all selected Jurors were female. D claimed that the State’s Preemptory challenges violated the Equal Protection clause.

· ROL: The Equal protection clause FORBIDS Preemptory Challenges based SOLELY on the basis of Gender.

Chapter 17  The Role of Counsel

I. 
Right to Jury Trial – Effective Assistance of Counsel 

A. Proof of Justice

· Strickland v Washington (D) 466 US 668 (1984)

· FACTS: D committed during a 10-day period several murder, torture and attempted murder. Against his lawyer’s advice, D pled guilty to all charges and chose to be sentenced by the trial judge. For the sentencing hearing, D’s lawyer did not seek out character witnesses other than D’s wife and his mother, nor did he present psychiatric  evaluations. 

· ROL.: The Right to Counsel is a right to Effective Counsel. For Ineffective Counsel, Steps to prove are:

(1) Serious Attorney Error with a Reasonably Competent Attorney (Performance was below the Standards of Practice in community); AND, 

(2) Defense was Prejudiced by the Ineffective Counsel.

B. Counsel’s Refusal to let the Client Commit Perjury

· Nix v Whiteside 475 US 157 (1986)

· FACTS: During preparations for his murder trial, D told , his attorney, that he was convinced the victim had a gun, altho he had not actually seen it. R told D that if he testified that victim had a gun, he would let the Court know as to the perjury and withdraw from the case. After conviction, D claimed Ineffective Counsel.

· ROL: There is No Violation of the 6th Amendment where an Attorney refuses to permit his client to commit Perjury – Known Perjury.

C. Imposition if Separate Counsel over D’s Waiver of Conflict

· Wheat v US 486 US 153 (1988)

· FACTS: D and others were charged in a drug conspiracy. Co-Ds’ were represented by Iredale; D had another attorney. Iredale negotiated guilty pleas on certain charges for two of his clients; D moved to substitute Iredale to represent him. P objected on grounds of Conflict of Interest.

· ROL: There is no violation of D’s 6th Amendment Rights where the Court refuses to allow an attorney to represent multiple Co-Ds where there is serious potential for conflict; Even if Ds waive their Right to Conflict free representation.

· Everyone has Right to Conflict-Free Counsel.

· Faretta V Calif. 422 US 806 (1975)

· FACTS: D requested that he be permitted to defend himself at his trial for grand theft. Judge held a hearing, denied D’s request and appointed a public defender. 

· ROL: D has a Constitutional Right to Refuse Counsel and Represent himself. 

· In Capital cases, Ct will appoint Counsel to assist the Defendant in his own defense.

Chapter 18  The Trial

I. 
Presence of the D 

A. Confrontation and the 6th Amendment – D’s Misconduct

· Illinois v Allen 397 US 337 (1970)

· FACTS: Trial Court permitted D to conduct his own defense, with court appointed counsel sitting in to protect the record. Before voir dire and continuing into the trial, D engaged in unruly behavior. 

· ROL: D’s Right to be Present at his Trial and Confront his accusers is Limited, based upon D’s conduct. 

B. Rights of Confrontation and Compulsory Process

· Lilly v Virginia 527 US 116 (1999)
· FACTS: D and two others broke into a home and stole a gun; the next day they robbed a store, and, after their car broke down, abducted Alex and his car, then killed him. A Nontestifying accomplice’s entire confession contained some statements against the D’s penal interest and others that Inculpated D. D argued that his 6th Amendment Right to be confronted with the Witnesses against him was violated.
· ROL: The central concern of the Confrontation clause is to ensure the reliability of the Evidence against a Criminal D by subjecting it to rigorous testing in the context of an adversary proceeding before the trier of fact. Accomplices’ Confessions that Inculpate a Criminal D are NOT within a firmly rooted exception to the Hearsay rule. 
C. Cure of Confrontation Clause  Problem

· Richardson v Marsh 481 US 200  (1987)

· FACTS: D and two others were charged with assault, robbery, and murder; D and one other, Williams, were tried together.  Williams had confessed to the police shortly after his arrest The confession was admitted with instructions that it could only be considered against Williams. All references to D had been redacted form the confession; a statement from the 3rd Co-D regarding the necessity of killing the victim was included.

· ROL: Confrontation clause is NOT violated by the admission of a Non-Testifying Co-D’s confession with a proper limiting instruction WHEN the confessions redacted to eliminate D’s name as well as any reference to D.

D. Access to Evidence by D

· Davis v Alaska 415 US 308 (1974)

· FACTS: D was tried and convicted for burglary and larceny of a bar’s safe. Green’s testimony linked D to he safe. P obtained a protective order preventing the D from X-Examining Green regarding his juvenile record.  

· ROL: A primary interest of the Commerce clause is the Right of X-Exam; thus the Right of Confrontation is Paramount to and Superceeds the P’s policy of protecting a juvenile offender by making the information confidential.

· The Confrontation Clause’s Primary Interest is secured by the Right X-Examination.

E. D’s Right to Remain Silent – or to Testify

· Griffin v Calif. 380 US 609 (1965)

· FACTS: D was convicted of first degree murder. He did not testify at his trial, but did testify at the separate trial on the issue of penalty. P commented on D’s refusal to testify.

· ROL: The 5th and 14th Amendment forbids the court or Prosecutor from commenting on the accused’s silence or instructions  by the court that such Silence is evidence of Guilt.. 

· An inference that the Judge or Prosecutor talked about the “Silence” of the D will get a case reversed.

F. D’s Memory Refreshed

· Rock v Ark. 483 US 44 (1987)

· FACTS: D was charged with manslaugher in the death of her Husband.; D could not remember the precise details of the shooting, so her attorney recommended she submit to hypnosis to refresh her memory. After the hypnosis, she remembered details that tended to show her innocence and were corroborated by the evidence. P moved to exclude D’s hypnotically refreshed testimony. 

· ROL: “Hypnotically Refreshed Testimony” MAY BE used if there is Adequate Indication of Reliability.

G. Due Process Requirements

· Taylor v Ky. 436 US 478 (1978)

· FACTS: D was tried for robbery; P called one Witness and D was the only defense witness. D’s attorney argued presumption of innocence. Trial Court instructed jury as to P’s burden of proving D’s guilt beyond a reasonable doubt, but refused D’s jury instruction  that the law presumes a D to be innocent and the indictment was not evidence to be concered against D. 

· ROL: The presumption of Innocence is a basic component of a fair trial and the Triual Judge should instruct the jury on D’s entitlement to a presumption of Innocence in cases where an instruction is requested.

· Judge must give Instructions of Guilty Beyond reasonable Doubt in Every Element of the Crime. Presumed Innocent.

H. Improper Arguments must Deny Due Process

· Darden v Wainwright 477 US 168 (1986)

· FACTS:D was charged with murder, robbery and assault. D’s attorney’s closing argument referred to the perpetrator of the crime as an animal…the Prosecutor’s emotionally laced closing argument implied that the death penalty would be the only appropriate guarantee against a future similar crime. 

· ROL: Improper closing statements will Void a conviction if they make the trial so unfair as to violate Due Process’ P CANNOT state a personal opinion as to the credibility of a witness or guilt or innocence of the accused.

·  Prosecutors cannot tell the Jury “in my Opinion” or vouch for a Witness. Prosecutors are held to a high standard. These types of statements are considered “Presumptively unfair.”

Chapter 19  ReTrials

I. 
The Same Offense Limitation 

A. Collateral Estoppel

· Ashe v Swenson 397 US 436 (1970)

· FACTS: d was charge with robbery of one of six poker players, and was found not guilty for insufficient evidence. D was subsequently brought to trial for robbery of one of the other poker players. At second trial the witnesses were able to better identify D more clearly. 

· ROL: Collateral Estoppel applies to ALL Legal issues. Collateral Estoppel means when an issue of Ultimate Fact has once been determined by a Valid and Final Judgment, that issue cannot again be litigated twix the same Parties in any future lawsuit.

· US v Dixon 509 US 688 (1993)

· ROL: In both the Multiple Punishment and Multiple prosecution contexts, the SC has concluded that where two offenses for which the D is punished or tried cannot survive the “same-elements” test, (also called the “Blockburger” test), the Double Jeopardy bar applies. This test inquires whether each offense contains an element not contained in the other; If NOT, they are the Same Offense and Double Jeopardy bars additional punishment and successive prosecution. 

B. Reprosecution in a Sister State

· Heath v Alabama 474 US 82 (1985)

· FACTS: D hired 2 men to kill his wife. They kidnapped her in Alabama and killed her in Georgia. D was convicted in Georgia. Later a Grand Jury in Alabama indicted D. D challenged his conviction on Double Jeopardy grounds.

· ROL:  Dual Sovereignty clause is based on the principle that a crime is committed against the Sovereignty of the government and a single crime may violate the peace and dignity of two Sovereigns.

· Separate States or Federal and State case do not invoke the Double Jeopardy Clause.

· Hudson v US 522 US 93 (1997)

· ROL: Double Jeopardy clause protects only against the imposition of multiple Criminal punishments for the same offense, and then ONLY when such occurs in successive proceedings.

C. Aborted Proceedings – Mistrial Caused by D or his Counsel

· Arizona v Washington 434 US 497 

· ROL: Unlike the situation in which the trial has ended in an acquittal or conviction, Retrial is NOT automatically barred when a criminal proceeding is terminated without finally resolving the merits of the charges against the accused.  

· Manifest necessity – hung jury. Mistrial does not prohibit a retrial.

D. Standard for Allowing Reprosecution after Mistrial

· Oregon v Kennedy 456 US 667 (1982)

· ROL: Retrial due to prosecutorial conduct that constitutes overreaching or harassment may be barred ONLY if the prosecutor intends to subvert Double Jeopardy protections.  

· Intent is the issue here. If there is proof that the prosecution was trying to get an unfair advantage a mistrial must be declared.

II Reprosecutions Following Acquittals and Convictions

A. 
Reprosecution following an Acquittal

· U.S.v Scott 4437 US 82 (1978)

· ROL:  Double jeopardy case. Is there fault to attach and who made the motion for a mistrial. If the defendant asked for the mistrial and it was granted then he cannot ask for protection under the Double Jeopardy clause.

· Burks v U.S 437 US 1 (1978).

· ROL:  Insufficiency of the evidence. The only remedy is acquittal. Double Jeopardy clause would protect you here. “Burks” exception – reversal for insufficiency of the evidence should be treated no differently than a trial court’s granting a judgment of acquittal at the close of all the evidence.

Chapter 20  Sentencing Procedures

· U.S. v Grayson 438 US 41 (1978)
· ROL: A judge can only use what he hears and sees in court in consideration during sentencing.
Witte v U.S. : Sentencing guidelines case – Relevant conduct can be taken into consideration in sentencing guidelines.

Gardner v Florida:  A judge cannot use evidence or information not on the record for sentencing.

McClesky v Kemp:  Statistical sentencing guidelines do not have a bearing on sentencing.
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