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LLP: Limited Liability Partnership

LLC: Limited Liability Company

LP: limited Partnership

PC: Professional Corporation

To qualify as a PC it is statutory that you have to have a certain number of members

●LLC’s & LLPs are fairly new kind of corporations. *They were formed to allow smaller groups of people to collaborate and take some of the same benefits that historically only big businesses had.

●Every form of business organization has some type of statute. Most all of them are going to be in Title 10 of AL Code.

●Delaware: state that is really big on corporate law. Many organizations that incorporate chose to do so in Delaware, this is because historically Delaware has been friendly for business structures, and because of certain tax reasons.

Corporations

●A one person corporation is permissible

●Closed Corporation: a small tight knit corporation

●Large Corporation
●Publicly Traded Corporation
Hybrid Partnerships (They’re structured a lot like partnerships but they are not partnerships) They  have operating agreements and agreements between the members that make them different)
EX: LLCs & LLPs

Partnerships

●The oldest most traditional form of a business organization is a partnership

●General Partnership: The most fundamental type of partnership (Sharing assets and investing money together) *No protection. You are exposed.

●Limited Partnerships: *The difference between a limited and a general partnership is Liability.

Business Organizations in general is kind of an extension to the law of contracts. In business organizations you will also have employment and property issues.

Hypos.

Ex: You and I engage in a contract for you to wash my car for a year. Have we formed a business organization? No. Just a contract

Could this lead to a business organization if we took some business steps? Yes.

What if I said, “You are doing such a good lob washing my car, I think we need to form a business.” We take a few additional steps and our contract is now a business.

Principal Agency Relationship

●If you and I form a business, do we become more or less agents of the company? Yes.

●If you and I form a business selling cotton candy, and I decide I am going to take that cotton candy and go sell it to Homewood middle School, and I charge $50 for the cotton candy. All the parents get mad at me and sue us. Am I an agent of that business? Yes Can the business be responsible for my conduct? Yes

●When does a business organization relationship begin as opposed to just having an employment relationship, or a principal-agent relationship?


You look for the following:

1. Co-ownership

2. Pooling of resources into one business

Any time you start seeing the aforementioned, this triggers the law of business organization.

Steps in Formation

Corporation:

1. File with the secretary of state articles of incorporation. You publicly register yourself as a corporation. 

Why is it policy that you are required to register with the secretary of state? 
1. Taxes
2. So if you are sued

What about in a LLC, and it has limited liability to its members, why would you want to put the public on notice if you formed an LLC?

1. If someone is doing business with you, they would probably want to know if you are in some form of limited liability situation. They should know whether or not they have recourse if they get screwed over.

General Partnership

●Don’t have to file anything. Meeting of the minds.

●The law automatically makes  individual partners based on intent. (pooling resources and sharing profits).

●Why would a general partnership not need to file anything? Because if you are a general partnership, your jointly and severally liable. Thus, no one needs to be put on notice.

Hybrids: Look to statute concerning requirements of formation
LLCs

LLPs

●The law of business organizations is: State Law. Every state is a little different. However, most follow pretty much along the same lines.

●There are more similarities in partnership law than in corporate law. That’s why you see Delaware having a more favorable corporations law.

Note: You and I incorporate. We choose the state we want to incorporate in. You have a choice of law. You can decide what is most favorable to you. It’s almost like forum shopping!!!

●Historically business law was state law. Over time, it started having federal law implications. 

●In late 19th century, there were a lot of political type implications for industries and states weren’t necessarily catering to that, so federal law got involved.

●In the time of the great depression, shareholders lost most everything, and state law wasn’t protecting shareholders like it should have been. Thus, federal law stepped in.

●After the great depression, in the 1930s, Congress began to step in with some federal law to regulate business. *We started seeing things like the federal securities act of 1933 aka (The 33 Act). There was also one in 1934. There have been business type laws since then that are federal.

●Federal Law pre-empts state law. Therefore, under the supremacy clause, federal law might come in and trump state law in certain areas. *IMP.: Federal law doesn’t tell you how to form entities. Therefore, if you form an entity, you do it under state law, not federal law. You will really only see federal law in corporate areas like securities and some tax issues.

●S corp: a pass through. Only taxed once. Problem is that there are a lot more rules that apply to an S corporation. It’s much more difficult to be an S corporation.

●Partnership tax: more similar to an S corporation. 

●It’s easy to go from unincoporated to incorporated, but its not easy to go from incorporated to unincorporated. Once you are a corporation, especially in the tax arena, you are stuck.

More General Issues

●Alabama Statute is based on RUPA (Revised Uniform Partnership Act)

●Before RUPA, there was UPA (Uniform Partnership Act).

●All 50 states have some version of the uniform partnership act.

●Business Corporation Act: also in the statute and is Alabama law. Varies from state to state.

●AL adopted RUPA in 1996

●The old statute applied until 1/1/2001

●As of 1/1/2001, all Alabama partnerships follow RUPA, regardless of the date of formation.

General Partnerships
●Definition: association of 2 or more persons to carry on as co-owners in a business for profit.

Who is the partner? How do we know? What do we look for?

1. Intent: intent to operate as a partnership

2. May be an agreement or not. May just be able to look at the relationship.

3. Control: If you have the right to control the activities that you and I are involved in, then we are probably partners. You don’t necessarily have to do it, but, the right to do it exist.

4. Sharing of profits: Prima facie evidence of partnership
●What if you get profits as wages? So, if I rent from you, you get rent payments. Or, if I borrow money from you, you get paid back with interest. Is this a partnership relationship? No.

●In order for you and I to form a partnership, do I have to invest some capital? No. It’s not necessary.

●In general partnerships, contract principals apply. All you have is a contract among partners. Under partnership law, this contract does not have to be in writing. Under statute of frauds, if it is greater than 1 year, and if you have any intention of enforcing your contractual agreement, then you should put it into writing.

●What is the difference between a partnership and a joint venture?

Joint venture: specific time and specific purpose. But, it is governed by the same law as Partnership.

●If no partnership has actually been formed, can a partner as an individual still be liable based on their activity or actions? Yes. This is called the “Purported Partner Doctrine”: partnership by Estoppel. This protects consumers and 3rd parties outside of the partnership because they are relying on what you are saying and what you are doing.

EX: Al Gore and Joe Lieberman apply to First American Bank for a loan. Ralph Nader lets them say that he is there partner in order for them to get the loan, but he is not their partner. They default on the loan. The bank has relied on the representation that Ralph Nader is a partner in granting the loan. Is Ralph now liable to the bank for the money owed? 

YES. He is not actually a partner, but he held himself out to be, and the bank relied on it. This is kind of like the principal of estoppel in contract law. Ralph Nader was a purported partner. *This is straight out of RUPA.

Can the Bank recover from Al and Joe? Yes.

Can Al and Joe’s other creditors recover from Ralph based on the statement he made? No. Other creditors can’t come in and say they relied on Ralph’s statement to the bank.


How about a Tort claim, can they recover against Ralph? 

What if the bank teller slipped and fell while she was processing their loan? Ralph liable? No.

Partnership Property

Partnership property is conclusively deemed to be partnership property if:

1. Aquired in partnership’s name. EX: ABC partnership purchase a piece of property in the partnership’s name, the deed and everything is signed. This is partnership property conclusively.

2. The property is aquired in the name of one or more of the members with an indication in the instrument of transfer, that the person is doing this as a partner. EX: I’m buying X as a partner of ABC partnership. 

3. Property is rebuttably presumed: purchased with partnership assets. Even if title is in the name of one of the individuals. EX: I use partnership funds, but purchase it in my name, it is still partnership property.

4. *Property is to be rebutably presumed separate(not partnership property): if it is aquired in the individual’s name, with no mention of the partnership, and no use of partnership funds. Even if it is used for partnership purposes.

*Most important factos:
1. How you sign it

2. How you hold yourself out

3. What money you use

EX: ABC partners uses a truck. The title is in the name of Mr. A, of ABC. The partnership uses it and pays insurance on it. Is this partnership property, or Mr. A’s property? Partnership.
*It was purchased with partnership funds. Therefore, it’s presumed to be partnership property, even though it’s titled in the name of the individual.

Partners Rights in Partnership Property

●The partner’s rights in partnership property are not restricted. 

Can a creditor attach its interest in the truck in the above example? Yes.
●Does a partner have a right individually to partnership property? No.

●In the above example, can partner B take the truck and use it on his vacation? If A and C consent. Otherwise, he has no right.

●Can a judgment creditor of partner B attach its interest to the truck if he goes personally bankrupt? No

Partners Interest in Ownership of the Partnership Itself

●A partner’s interest in the partnership consist only of: a pro-rata share of the profits

●Can a partner’s interest in the partnership be assignable? Maybe. In some partnership agreements can make it assignable. Generally, it’s assignable. But, the assignee only receives the partner’s rights to the pro-rata share of the profits. Assignee does not receive the right to participate in the management part of the partnership.

Partner’s Interest in the Partnership’s Personal Property

EX: Ward’s will leaves Wally his real property, and Beaver his personal property. Ward’s only asset upon his death was his interest in XYZ partnership. ??? A partner’s interest passes to their heir or devisee upon the partner’s death.

Relationship Among the Partners

Sharing Profits and Losses

EX: Seinfeld, Kramer, and Elaine form SKE partners. How will profits be shared in the absence of an agreement? General partnerships will share profits equally.

●What if Seinfeld himself contributed 60% of the capital? Doesn’t make any difference. Absent an agreement they’re still shared equally.

●How do they share losses? Equally. General rule is that losses will be shared the same way profits are.

●What if in the partnership agreement, they say that Seinfeld won’t bear any of the losses. Does this insulate him from any liability to a 3rd party? No.

●What if Elaine is the only one who works day to day for the partnership? Is she entitled to compensation for that? No. Absent an agreement, a partner is not entitled to service or services to the ongoing partnership. 

Management of the Partnership

EX: Assume that Seinfeld gets 60% of the profits, and Kramer & Elaine get 20% each. Seinfeld votes against selling goods to Frasier. Kramer & Elaine vote in favor. What happens? Kramer and Elaine control. Each partner has equal vote on the partnership regardless of their profit share.

EX: Say that Kramer pays out $10k on a partnership debt out of his own pocket. Is he entitled to indemnification by the partnership? Yes. What about interest? Yes. Is he entitled to interest on his capital contribution? No.

Each partner owes a fiduciary duty to the partnership:

1. Care: looking out for daya to day well being of the partnership. 

2. Loyalty: you can’t take advantage of an opportunity that comes up because of your affiliation with the partnership.

*This is new thing under RUPA
●Prior partnership statute in Alabama did not define the duty of loyalty, or the duty of care.

●RUPA now defines the duties (care and loyalty) in a fairly narrow way.


Care & Loyalty Definitions

1. Loyalty: a partner does not violate his fiduciary duties even though his actions advance his own self interest.

2. Care: is violated only if a partner is reckless, or grossly negligent

Can the duties of care and loyalty be contracted away? NO. The duty of care can not be unreasonably reduced by provisions of the partnership agreement. The duty of loyalty cannot be waived at all. You can put provisions in your partnership agreement identifying specific things that won’t violate the duty of loyalty, or set up different voting structures (ex: most of all the partners have to ratify this transaction), but you run the risk of having them say that this was in violation of the statute.

Hypo:

ABC partners consisted of AB & C, who were knowledgeable real estate developers. They formed a partnership on 1/1/2003. They formed a partnership to develop an apartment complex at the intersection of I-65 and 459. The partnership agreement that is signed contains a provision that either partner is free to undertake other real estate development activities in the same area of town. Doing so will not be deemed to violate the duty of loyalty to the partnership. 7 days later partner A is presented with an opportunity to participate in the development of an apartment complex right across the street from where ABC is developing an apartment complex. If A takes this opportunity and does not offer the opportunity to the other partners, will he be in violation of the duty of loyalty? NO. They have an agreement. Most courts would refer to the agreement allowing this.

Partnership Books

●Partner has a right to inspect the partnership books. Also has a just and reasonable right to a formal accounting. *You always have an accounting at dissolution. But, you don’t have to have a dissolution to have an accounting.

●At common law, you couldn’t have an accounting before a dissolution.

●The statute expressly states that a partnership agreement may not unreasonably restrict the right to inspect the partnership books.

Partner v Partner

EX: Kramer negligently injures Seinfeld while they are working as partners. One sues the other. Can Seinfeld sue Kramer without dissolving the partnership? Yes. Under RUPA, one partner is allowed to sue the other without dissovling the partnership. Under prior law, this wasn’t the case. Under prior law if you sued a partner, it was an immediate dissolution of the partnership.

Admnitting New Partners

EX: Kramer and Elaine want to admit George as a partner. Seinfeld objects. What happens? He’s not admitted. A new partner is only admitted by unanimous decision.

EX: Say Seinfeld changes his mind and agrees that George can be admitted. Is George liable for partnership debts that occurred before he was admitted? Yes. He’s liable for pre-admission debts, but only to the extent of his contribution (personal interest).

Does he have any personal liability? ???
EX: If Elaine retires from the partnership, will she continue to be liable for outstanding partnership debts? She is liable for any outstanding pre-withdrawal debts.

Relationship Between the Partners of the Partnership & 3rd Parties
There are 2 kinds of Authority:

1. Actual

2. Apparent

Actual: May be conferred by partnership agreement. Partnership agreement explicitly gives partners certain power or authority. Actual authority can also be granted by a majority vote of the partners, and by statute.

Apparent: What can creaty apparent authority? 

1 Your title. (I’m a partner of XYZ partnership)
2. The way the business has conducted business in the past. (Ex: Murphy Brown knows that Elaine is SK’s managing partner. Seinfled and Kramer forbid Elaine to enter into a contract. Elaine enters into it anyway. Did Elaine have actual authority? No. Did she have apparent authority? Yes. Based on the way business had been done in the past.

Something New About RUPA

●The new RUPA statute provides for filing with the office of the probate judge of a statement of partnership authority which states the authority of a partner and is conclusive in favor of the person who, without knowledge contrary to the statement  of the partners authority gives value in transaction with that partner.
EX: In the above example of Elaine and Murphy Brown, say there was a partnership statement on file that said Elaine does not have authority to enter into anymore contracts on behalf of the partnership. Murphy Brown relies on the prior activity of the partnership. The result is that?????
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●Alabama has adopted the RUPA
10-8A-303
Statement of partnership authority.
(a) A partnership may file a statement of partnership authority, which:

(1) must include:

(i) the name of the partnership;

(ii) the street address of its chief executive office and of one office in this state, if there is one;

(iii) the names and mailing addresses of all of the partners or of an agent appointed and maintained by the partnership for the purpose of subsection (b); and

(iv) the names of the partners authorized to execute an instrument transferring real property held in the name of the partnership; and

(2) may state the authority, or limitations on the authority, of some or all of the partners to enter into other transactions on behalf of the partnership and any other matter.

(b) If a statement of partnership authority names an agent, the agent shall maintain a list of the names and mailing addresses of all of the partners and make it available to any person on request for good cause shown.

(c) If a filed statement of partnership authority is executed pursuant to Section 10-8A-105(c) and states the name of the partnership but does not contain all of the other information required by subsection (a), the statement nevertheless operates with respect to a person not a partner as provided in subsections (d) and (e).

(d) Except as provided in subsection (g), a filed statement of partnership authority supplements the authority of a partner to enter into transactions on behalf of the partnership as follows:

(1) Except for transfers of real property, a grant of authority contained in a filed statement of partnership authority is conclusive in favor of a person who gives value without knowledge to the contrary, so long as and to the extent that a limitation on that authority is not then contained in another filed statement. A filed cancellation of a limitation on authority revives the previous grant of authority.

(2) A grant of authority to transfer real property held in the name of the partnership contained in a statement of partnership authority filed in the office of the judge of probate in the county where the partnership has its chief executive office is, with respect to real property located in such county, conclusive in favor of a person who gives value without knowledge to the contrary, so long as and to the extent that a filed statement containing a limitation on that authority is not then of record in the office of the judge of probate for such county. With regard to real property located in a county other than the county in which the partnership has its chief executive office, and in the case of a partnership whose chief executive office is outside the State of Alabama, a grant of authority to transfer real property held in the name of the partnership contained in a certified copy of a statement of partnership authority filed in the office of the judge of probate in the county where the partnership has its chief executive office or in the office of the Secretary of State, as the case may be, and recorded in the office of the judge of probate for recording transfers of that real property is conclusive in favor of a person who gives value without knowledge to the contrary, so long as and to the extent that a certified copy of a statement filed in the office of the judge of probate in the county where the partnership has its chief executive office or in the office of the Secretary of State, as the case may be, containing a limitation on that authority is not then of record in the office of the judge of probate for recording transfers of that real property. The filing in the office of the judge of probate in the county where the partnership has its chief executive office of a cancellation of a limitation of authority or the recording in the office of another judge of probate of a certified copy of a filed cancellation of a limitation on authority revives the previous grant of authority.

(e) A person not a partner is deemed to know of a limitation on the authority of a partner to transfer real property held in the name of the partnership if a statement containing the limitation of authority or, in the case of real property located in a county other than that where the partnership has its chief executive office or in the case of a partnership whose chief executive office is outside the State of Alabama, a certified copy of the statement containing the limitation on authority filed with the office of the judge of probate in the county where the partnership has its chief executive office or with the office of the Secretary of State, as the case may be, is of record in the office of the judge of probate for recording transfers of that real property.

(f) Except as provided in subsections (d) and (e) and Sections 10-8A-704 and 10-8A-805, a person not a partner is not deemed to know of a limitation on the authority of a partner merely because the limitation is contained in a filed statement.

(g) Unless earlier canceled, a filed statement of partnership authority is canceled by operation of law five years after the date on which the statement, or the most recent amendment, was filed with the office of the judge of probate or the Secretary of State, as the case may be.

*This is actually a protection for the consumer. It prevents the partnership from coming back and saying, “We never gave that partner permission to conduct business with you.”

As long as this statement is filed in the probate judge’s office and you have no other knowledge independent of this statement, then you are protected as a consumer.

Liability for Partnership Obligations
●The partnership itself is liable. But the liability lies with the partners as joint and several liability.

EX: Seinfeld, Elaine, and Kramer Partnership owes business XYZ $5,000. Can business XYZ recover from Seinfeld individually?

YES. Each partner is on the hook joint and several. 

Can XYZ recover from the partnership first?

Yes. This is something new under RUPA: Under RUPA, a creditor cannot collect a judgment against an individual partner unless he is unable to satisfy the judgment by going after the assets of the partnership first.

Does Seinfeld now have any rights against the partnership?

Yes. Indemnification.

What about the other partners? What would their rights against him be?

Contribution.

Limited  Liability Partnerships

●A way for the partners to shield themselves from liability

●You must register as a limited liability partnership. Otherwise, you don’t have protection.

Disassociation/Disolution
●The concept of disassociation was not found prior to RUPA. Basically, you had dissolution. This caused a lot of problems. Because, say you had a law firm and one of the partners left, then that triggered an immediate dissolution.

●RUPA created the concept of disassociation.

●There are events in disassociation that don’t necessarily trigger entire dissolution of the partnership.

●Disassociation: Term used to denote any change in the partnership relationship caused by the partner ceasing to be associated in the carrying on of the business. (Prior to RUPA this was called Disolution)

Events Causing Disassociation

1. Express will (I don’t want to be a partner anymore) *A basic principle of partnership law is that a partner can withdraw at anytime, even if it violates a partnership agreement.

2. End of a particular event or undertaking (it might cause a dissolution, but not necessary)

3. Death of a partner

4. Bankruptcy of a partner

5. Expulsion by other partners

6. Judicial disassociation

EX: Seinfeld, Krame, and Elaine for a partnership. They agree that it is going to last for 2 years. What kind of partnership is this? Term of undertaking and the disassociation occurs at the end of 2 years.

What if they form a partnership to buy a piece of land. They buy the land, sub-divide it, then sell it, and their done with it?

Disassociation occurs when last lot is sold.

What if they form a partnership to run a bar? There is no specified terms and it is not accomplished any particular undertaking. They just formed a partnership and they decide to run this bar. This is a partnership at will. 

What if a one of the partners withdraws on week later, and says I’m not doing this anymore.

This is express will. He can do this.

●Disassociation doesn’t necessarily mean that the partnership is gone. 

●You can continue a partnership with the disassociated partner’s interest being purchased.

●Disassociation doesn’t necessarily mean that the partnership is gone. 

●You can continue a partnership with the disassociated partner’s interest being purchased.
●Disassociation doesn’t necessarily mean that the partnership is gone. 

●There are circumstances where disassociation leads to dissolution and everything is all done.
Disolution
●If a partnership is dissolved, you have to go through what is called a “winding up”. This is where all the partnership assets are liquidated, all the debts are paid, and the partnership terminates.

When does disassociation = dissolution?

1. Partnership at will: you have disassociation on the express will of any partner. This leads to disolution

2. Partnerhsip for a definite term or a particular undertaking. When you finish and you have unanimous consent, this leads to dissolution.

3. If something that the partnership was doing suddenly becomes illegal (Will probably dissolve)

4. Court ordered dissolution

*When disassociation leads to dissolution you must have a winding up.

Anything left over after payment of debts, etc.. goes to the partners

Distribution of Partnership Assets

●Creditors are paid first (this includes partners who have loaned money to the partnership) *this is something new under RUPA. Before, partner creditors had a lower level than outside creditors.

●Any remaining balance is distributed to partners in accordance with the balance shown in the partnership accounts.

●What happens if there are insufficient assets to pay the creditors? Apportion losses based on partnership percentages.

LLP

●This was a RUPA concept. RUPA developed and came up with this idea.
●All the statutes related to LLPs became effective at the beginning of 1997.

An LLP is a general partnership. But, it is one by the way it is written statutorily.

●In an LLP, partners are not liable for partnership obligations in contract or tort simply because they are partners. (This protection is obtained by filing with the state as an LLP as opposed to a general partnership.

●The partnership itself is still liable in contract and tort.

●An LLP must register annually with the probate judge of the county where the principle office is located, and must register with the secretary of state.

● “LLP” must be in the name. You are putting the public on notice concerning your liability status

EX: Rachel, Phoebe, and Monica graduate from lawschool and form an LLP. Phoebe commits malpractice. Who can the injured party recover from? Can they recover from Phoebe?

Yes. They can recover from Phoebe. They can’t recover from the other partners because they are shielded from liability. 

Can the injured party recover from the LLP itself? Yes. The partnership is liable.

Let’s say that Phoebe, acting with authority, contracts for the LLP with Ross. Who is liable?

The LLP. The other two partners are still shielded from liability.

Limited Partnership
●Has on or more general partners, and one or more limited partners

●General partner is liable for partnership debts

●Limited partner’s liability is limted to their investment in the partnership
●To form a limited partnership, you file a certificate of limited partnership in the probate judge’s office in the county where the limited partnership is located.

●LP, LTD, Limited (must be in the name)

●To form the LP, in the certificate or statement of limted partnership, you include: location of office, the name and address of each general partner, and latest date upon which the partnership is to dissolve.

●In most certificates of limited partnerships you will see a statement that states the duration of the partnership is perpetual.

●You must amend a certificate of limited partnership

Events that require amendment:

1. Addition of a new general partner

2. Withdrawal of a general partner

3. Continuation of the partnership after a withdrawal event (general partner withdrawals)

●A lot of the same partnership concepts apply to limited partnerships. General partnership law (the biggest body of partnership  law) is going to apply unless the limited partnership statute is inconsistent.

Examples concerning liability

1. Hillary invests $50k as a limited partner in Newt’s LP. They invest in a club. The club doesn’t make it. The LP is broke.

Can the creditors of the LP recover from Hillary individually?

No.

Where a limited partner takes part in control, do you think that makes a difference? Let’s say Hillary was an officer or director of the corporate general partner.

No. By statute she is protected.
What if she were advising the general partner?
She is still safe.

What if she guaranteed a note or provided collateral for a loan to the LP?

She is still safe.

Limited Partner Rights

●Absent an agreement otherwise, profits and losses are allocated based upon the capital contribution.  *This is different than a general partnership b/c in general partnership it is split equally. 

Capital contribution not required. ????

●A limited partner can vote on any matter so long as the agreement permits. Thus, a limited partner has the ability to participate in decisions of the partnership.


-You might have a limited partnership where the operating agreement limits the limited partners strictly to capital contribution and give them no voting rights. This is always contractable.

●As a general matter a limited partner can vote and withdrawal by agreement.

●Limited Partner can assign their interest (an assignee of interest would get a share of the profits and the capital)

General Partner

●Have same rights and obligations as a partner in a general partnership.

●Can a general partner invest in the business as a limited partner? Yes. But he is still ageneral partner.

●A new general partner can only be added if all the partners agree in writing.

Corporations & its Shareholders

●The Corporate form is just another legal structure

●Corporations are under a different statute. The provisions of that statute usually discuss: the board, the board of directors, the officers of the corporation, and the shareholders.

●How do you create a corporation? By drafting and filing articles of incorporation.

●Incorporators typically go to secretary of state. In Alabama, it’s county by county (file with probate judge’s office) (It still ends up with secretary of state).

●Filing fees are set forth by statute 10-2B-1.22

●The statute that we are studying is called the Alabama Business Corporation Act.

●The other 2 primary statutes for forming a corporation and drafting your articles of incorporation are below:
1.) Section 10-2B-2.01
Incorporators.

One or more persons may act as the incorporator or incorporators of a corporation by signing and delivering articles of incorporation to the probate judge of the county in which the corporation is to have its initial registered office for filing.

2.) Section 10-2B-2.02
Articles of incorporation.

(a) The articles of incorporation must set forth:

(1) A corporate name for the corporation that satisfies the requirements of Section 10-2B-4.01;

(2) The number of shares the corporation is authorized to issue;

(3) The street address of the corporation's initial registered office and the name of its initial registered agent at that office;

(4) The name and address of each incorporator;

(5) The names and addresses of the individuals who are to serve as the initial directors; and

(6) The purpose or purposes for which the corporation is organized, which may be stated to be or to include the transaction of any or all lawful business for which corporations may be incorporated under this chapter.

(b) The articles of incorporation may set forth:

(1) Provisions not inconsistent with law regarding:

(i) Reservation to the shareholders of the right to adopt the initial bylaws of the corporation;

(ii) Managing the business and regulating the affairs of the corporation;

(iii) Defining, limiting, and regulating the powers of the corporation, its board of directors, and shareholders; or

(iv) A par value for authorized shares or classes of shares;

(2) Any provision that under this chapter is required or permitted to be set forth in the bylaws; and

(3) A provision eliminating or limiting the liability of a director to the corporation or its shareholders for money damages for any action taken, or any failure to take any action, as a director, except liability for (A) the amount of a financial benefit received by a director to which he or she is not entitled; (B) an intentional infliction of harm on the corporation or the shareholders; (C) a violation of Section 10-2B-8.33; (D) an intentional violation of criminal law; or (E) a breach of the director's duty of loyalty to the corporation or its shareholders.

(c) The articles of incorporation need not set forth any of the corporate powers enumerated in this chapter.

------------------------------------------------------------------------------------------------------

 ●How do you decide where to incorporate? Generally, in the state in which they conduct business, or Delaware. More than ½ of the fortune 500 companies are incorporated in Delaware. The other most incorporated states are N.Y. and CA.

●Officers of a corporation might and might notbe considered inside directors.

●Corporation is always viewed as a legally separate entity from its owners.

●The entity owns the assets

●The shareholders own equity in the company. Their equity is proportionate to the shares they own.

●When you buy a share in a corporation, you buy rights to future profits.

●The corporation might also opt to pay dividends.

Stock
Common

●There are 2 types of stock: Common and preferred.

●Common stock is the basic threshold ownership of stock. Common stock represents the percentage ownership equity after all other creditors are paid.

●Every Corporation that has ever been incorporated has common shares.

●Do common shareholders have the right to vote? Yes.

●What is the biggest thing that is voted on every year? Board of directors

●What if the corporation is merging or selling of a division? Common shareholders typically have the right to vote on extraordinary corporate events.

Preferred Stock

●The preferred shareholder has a preference of getting paid back for anytime a stock holder is paid. Preferred stock holders get paid first.

●Preferred stock is less risky than common stock. 

●If a dividend is missed for a preferred stock holder, it accumulates until the corporation is able to pay.

Board of Directors

●Board of director’s names have to appear in the articles

●The board is a group of individuals. You can have a sole director.

●As a group, the board is gonna make all the policy decisions of the corporation,. They cannot operate individually. Have to have a group decision from the board

●Individual board member possess the power of persuasion only.

●Responsibility: Board of directors are charged with looking out for the corporation (look at increasing profits, keep  everything on an upswing, keep the company out of legal trouble. 

●Generally speaking, the board of directors are very protected. See Caremark case: it set standard for board liability.

●Are shareholders given the kind of responsibility that board members are given? No. they are passive investors who depend on the board.

●2 major duties of board of directors: Duty of care. Duty of Loyalty.

●Aim with duty of loyalty is to prevent conflict of interest.

●One of the most important job of the board of directors is choosing officers (the highest ranking folks in the corporation)

●Officers are considered employees of the corporation

There are 3 groups

1. Board members

2. Shareholders

3. Officers

●Salary of officers is set by the board

●Some of the officers you expect to see in the corporation: CEO, CFO

●Often times, officers have agency type powers to make decisions on their own in the realm of their respective area of expertise

●Some officers sit on the board (they are called inside directors) (generally these are: CEO, CFO) *Inside directors have a higher fiduciary duty

●Outside director doesn’t have that much at stake, they are not setting salaries that will affect themselves. Therefore, inside directors are closely scrutinized.

●When we incorporate, initially it is a private corporation.

●What happens when there is not enough capital for this private corporation to expand and grow like it needs to? Shares are issued, then corporations typically go public (IPO: initial public offering)

●Stock price will be based on consumer confidence in the business 

●In the broadest sense, shareholders own the corporation. The value of their ownership is dictated by the market.

●Once you go public, you usually see individuals as shareholders. Mutual funds can also be shareholders.

●In a Mutual Fund, who has the duty to these shares, who votes these shares? Manager of the mutual funds

●You can have institutional shareholders, Pension funds (Retirement Systems of AL), Labor Unions, Charities.

Corporations
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*Next Week Assignment 7 & 8 will come next.

●Articles: Contract between 2 sets of people.


Corporation and shareholders & Corporation and the State

●Authorized Stock: How many shares the Corporation is authorized to sell


*Required to be listed in the Articles of incorporation

●Issued Stock: control???

●Difference between issued stock and outstanding stock: Outstanding stock is what’s been issued but hasn’t gotten back to corporation.

●Bylaws: establish internal governance. *Have to have before you incorporate.

●Board has sole right to amend bylaws. However, shareholders can sometimes do it.

●Articles govern. They are a contract between the state.

●Ultra vires: something that corporation is not authorized to do

●What if you have stated purpose and acted outside that purpose. Can an action be brought against you? NO. However, it may be if (see 10-2B-3.04)

Insert Goodman Case

Ultra Vires Act

●Generally, ultra vires acts are valid and enforceable (NOT VOID). 

●If shareholders want to challenge they file an injunction. If injunction is successful, ultra vires act will end and person responsible for ultra vires act will be responsible to the corporation for the losses incurred.

●Consumer can’t file a lawsuit. Shareholders only.

●In AL, must be 19 years old to be a director.

●In the annual meeting, shareholders elect a director.

●Directors continue in their office until a successor comes along

●If you have at least 9 directors, you can stagger the terms (group of threes).

●Can a director be removed? Yes. By cause of without cause.  Vote by majority of shareholders.

●Can’t remove the director if cumulative voting is in effect and the number of votes against removal would be enough to elect that director in the cumulative vote.

●Who decides how to fill a vacancy? The board, and/or the shareholders

●2 ways a board can take a valid action:

1. Meeting

2. Action by written consent

●If you don’t satisfy the quorum rules and you attempt to pass something then it will be considered void.

●Are proxys allowed for board of directors? NO

●Can directors enter into voting agreement with other directors? Maybe

Quorom

●Must have a majority.

●You only have to have a majority of the quorum to pass a resolution.

EX: You have 9 directors. How many do you have to have to have a quorum? 5. If 5 are there, how many do you have to have to vote? 3
●Can you lose a quorum if people leave? YES.

Officers

●Have same duty of care and loyalty as directors.

●Officers are agents of the corporation

●One officer you are required to have is a secretary type officer. This person prepares the minutes of the shareholder meeting and the authenticate corporate record.

●Incumbency Certificate: generally, what you see, is what is called incumbency certificate filed with various corporate documents. You have the board saying, this person is hereby authorized to sign the documents associated with this transaction. Incumbency certificate simply allows person to sign documents on behalf of the corporation.

●Who selects and removes officers? BOARD OF DIRECTORS.

●Who decides what officers get compensated? THE BOARD

●Shareholders do not hire and fire?????

Week 4 Code Section

Section 10-2B-8.01
Requirement for and duties of board of directors.

(a) Each corporation must have a board of directors.

(b) All corporate powers shall be exercised by or under the authority of, and the business and affairs of the corporation managed under the direction of, its board of directors, subject to any limitation set forth in the articles of incorporation or in an agreement authorized under Section 10-2B-7.32.

Section 10-2B-8.30
General standards for directors.

(a) A director shall discharge his or her duties as a director, including duties as a member of a committee:

(1) In good faith;

(2) With the care an ordinarily prudent person in a like position would exercise under similar circumstances; and

(3) In a manner the director believes to be in the best interests of the corporation.

(b) In discharging his or her duties, a director is entitled to rely on information, opinions, reports, or statements, including financial statements and other financial data, if prepared or presented by:

(1) One or more officers or employees of the corporation whom the director reasonably believes to be reliable and competent in the matters;

(2) Legal counsel, public accountants, or other persons as to matters the director reasonably believes are within the person's professional or expert competence; or

(3) A committee of the board of directors of which he or she is not a member if the director reasonably believes the committee merits confidence.

(c) A director is not acting in good faith if he or she has knowledge concerning the matter in question that makes reliance otherwise permitted by subsection (b) unwarranted.

(d) A director is not liable for any action taken as a director, or any failure to take any action, if the director performed the duties of his or her office in compliance with this section.

(e) The above standards are subject to any provision of the articles of incorporation that may be adopted pursuant to Section 10-2B-2.02(b)(3).

Section 10-2B-8.31
Fiduciary obligations not impaired.

Neither an unqualified statement of rights or powers, nor an unqualified grant of authority in this chapter, shall be taken or construed to abrogate, repeal, displace, modify or impair the fiduciary obligations of directors or other officers or employees of a corporation, or of shareholders having or exercising control thereof, or any function thereof, whether by reason of ownership of a majority, or other controlling, interest therein, or otherwise, or the jurisdiction of the courts to grant relief by way of injunction or otherwise, in order to forestall, prevent, correct, remedy or allow damages for fraud, oppression, imposition or other inequitable or remedial conduct in conformity with the applicable principles and practices of law.
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●Board members owe a fiduciary duty to the Corporation

Duty of Care: Making a business decision

●What is an example of a time where you can meet the duty of care to the corporation and not to the shareholders?

1. Mergers

2

●There are times when the board looks out for the corporation while it may not be in the best interest of the shareholders. *This generally leads to shareholder derivative suit.

Examples
Duty of Care Standard: Generally, if you see a duty of care action, you are going to have a director as a defendant. 

→A director must act in good faith and in  a manner he believes to be in the corporations best interest and with the care that an ordinary prudent person in a like situation would use.

2 major ways the duty of care can become an issue:

1. Non-feasance: director doesn’t do anything

EX: Say you have a director of ABC corporation who doesn’t go to any board of director meetings. Can he be held liable for breach of duty of standard of care? Maybe. In addition to the breach, you also have to look for damages. It’s not enough to say that you breached the duty of care, you have to show loss.

2. Misfeasance: Do something that hurts the corporation. Causation isn’t a question here. 

EX: Say the board decides to vote. The board votes and decides to manufacturer a new line of hot tubs. No one buys the hot tubs. Are the board of directors liable? Not necessarily. The business judgment rule becomes our standard here. We have a loss, but, the directors collectively are not liable if they used the appropriate business judgment.

Cases
Brancher Case: 1981 NJ case involving the mom and crooked sons.

Issue: Can you hold a director liable for preventing something like this from going on?

Holding: Court said yes.

???Case: 

Holding: Absent Fraud, bad faith???
??Case: Breach of Duty of ????

The court here developed ??? for developing the business judgment rule

Business judgment rule does not apply if:

1. You’re not relating to a business purpose

2. The matter involves fraud, illegality, conflict of interest, bad faith

3. The decision amounts to a no win situation
Week 5 Code Section

Section 10-2B-6.24
Share options.

Subject to requirements of the Constitution of Alabama of 1901 as the same may be amended from time to time, a corporation may issue rights, options, or warrants for the purchase of shares of the corporation. The board of directors shall determine the terms upon which the rights, options, or warrants are issued, their form and content, and the consideration for which the shares are to be issued.

Section 10-2B-8.11
Compensation of directors.

Unless the articles of incorporation or bylaws provide otherwise, the board of directors may fix the compensation of directors.

Section 10-2B-8.60
Definitions.

In Division F of this Article 8:

(1) "Conflicting interest" with respect to a corporation means the interest a director of the corporation has respecting a transaction effected or proposed to be effected by the corporation (or by a subsidiary of the corporation or any other entity in which the corporation has a controlling interest) if:

(i) Whether or not the transaction is brought before the board of directors of the corporation for action, the director knows at the time of commitment that he or she or a related person is a party to the transaction or has a beneficial interest in or so closely linked to the transaction and of such financial significance to the director or a related person that the interest would reasonably be expected to exert an influence on the director's judgement if the director were called upon to vote on the transaction; or

(ii) The transaction is brought (or is of such character and significance to the corporation that it would in the normal course be brought) before the board of directors of the corporation for action, and the director knows at the time of commitment that any of the following persons is either a party to the transaction or has a beneficial financial interest in or so closely linked to the transaction and of such financial significance to the person that the interest would reasonably be expected to exert an influence on the director's judgment if the director were called upon to vote on the transaction: (A) an entity (other than the corporation) of which the director is a director, general partner, agent, or employee; (B) a person that controls one or more of the entities specified in subclause (A) or an entity that is controlled by, or is under common control with, one or more of the entities specified in subclause (A); or (C) an individual who is a general partner, principal, or employer of the director.

(2) "Director's conflicting interest transaction" with respect to a corporation means a transaction effected or proposed to be effected by the corporation (or by a subsidiary of the corporation or any other entity in which the corporation has a controlling interest) respecting which a director of the corporation has a conflicting interest.

(3) "Related person" of a director means (i) the spouse (or a parent or sibling thereof) of the director, or a child, grandchild, sibling, parent (or spouse of any thereof) of the director, or an individual having the same home as the director, or a trust or estate of which an individual specified in this clause (i) is a substantial beneficiary; or (ii) a trust, estate, incompetent, conservatee, or minor of which the director is a fiduciary.

(4) "Required disclosure" means disclosure by the director who has a conflicting interest of (i) the existence and nature of his or her conflicting interest, and (ii) all facts known to him or her respecting the subject matter of the transaction that an ordinarily prudent person would reasonably believe to be material to a judgment about whether or not to proceed with the transaction.

(5) "Time of commitment" respecting a transaction means the time when the transaction is consummated or, if made pursuant to contract, the time when the corporation (or its subsidiary or the entity in which it has a controlling interest) becomes contractually obligated so that its unilateral withdrawal from the transaction would entail significant loss, liability, or other damage.

Section 10-2B-8.61
Judicial action.

(a) A transaction effected or proposed to be effected by a corporation (or by a subsidiary of the corporation or any other entity in which the corporation has a controlling interest) that is not a director's conflicting interest transaction may not be enjoined, set aside, or give rise to an award of damages or other sanctions, in a proceeding by a shareholder or by or in the right of the corporation, because a director of the corporation, or any person with whom or which he or she has a personal, economic, or other association, has an interest in the transaction.

(b) A director's conflicting interest transaction may not be enjoined, set aside, or give rise to an award of damages or other sanctions, in a proceeding by a shareholder or by or in the right of the corporation, because the director, or any person with whom or which he or she has a personal, economic, or other association, has an interest in the transaction, if:

(1) Director's action respecting the transaction was at any time taken in compliance with Section 10-2B-8.62; or

(2) Shareholders' action respecting the transaction was at any time taken in compliance with Section 10-2B-8.63; or

(3) The transaction, judged according to the circumstances at the time of commitment, is established to have been fair to the corporation.

Section 10-2B-8.62
Directors' action.

(a) Directors' action respecting a transaction is effective for purposes of Section 10-2B-8.61(b)(1) if the transaction received the affirmative vote of a majority (but no fewer than two) of those qualified directors on the board of directors or on a duly empowered committee of the board who voted on the transaction after either required disclosure to them (to the extent the information was not known by them) or compliance with subsection (b); provided that action by a committee is to be effective only if (1) all its members are qualified directors, and (2) its members are either all the qualified directors on the board or are appointed by the affirmative vote of a majority of the qualified directors on the board.

(b) If a director has a conflicting interest respecting a transaction but neither the director nor a related person of the director specified in Section 10-2B-8.60(3)(i) is a party to the transaction such that the director may not make the disclosure described in Section 10-2B-8.60(4)(ii), then disclosure is sufficient for purposes of subsection (a) if the director (1) discloses to the directors voting on the transaction the existence and nature of his or her conflicting interest and informs them of the character and limitations imposed by that duty before their vote on the transaction and (2) plays no part, directly or indirectly, in their deliberations or vote.

(c) A majority (but no fewer than two) of all the qualified directors on the board of directors, or on the committee, constitutes a quorum for purposes of action that complies with this section. Directors' action that otherwise complies with this section is not affected by the presence or vote of a director who is not a qualified director.

(d) For purposes of this section, "qualified director" means, with respect to a director's conflicting interest transaction, any director who does not have either (1) a conflicting interest respecting the transaction or (2) a familial, financial, professional, or employment relationship with a second director who does have a conflicting interest respecting the transaction, which relationship would, in the circumstances, reasonably be expected to exert an influence on the first director's judgement when voting on the transaction.

Section 10-2B-8.63
Shareholders' action.

(a) Shareholders' action respecting a transaction is effective for purposes of Section 10-2B-8.61(b)(2) if a majority of the votes entitled to be cast by the holders of all qualified shares were cast in favor of the transaction after (1) notice to shareholders describing the director's conflicting interest transactions, (2) provision of the information referred to in subsection (d), and (3) required disclosure to the shareholders who voted on the transaction (to the extent the information was not known by them).

(b) For purposes of this section, "qualified shares" means any shares entitled to vote with respect to the director's conflicting interest transaction except shares that, to the knowledge, before the vote, of the secretary (or other officer or agent of the corporation authorized to tabulate votes), are beneficially owned (or the voting of which is controlled) by a director who has a conflicting interest respecting the transaction or by a related person of the director, or both.

(c) A majority of the votes entitled to be cast by the holders of all qualified shares constitutes a quorum for purposes of action that complies with this section. Subject to the provisions of subsections (d) and (e), shareholders' action that otherwise complies with this section is not affected by the presence of holders, or the voting, of shares that are not qualified shares.

(d) For purposes of compliance with subsection (a), a director who has a conflicting interest respecting the transaction shall, before the shareholders' vote, inform the secretary (or other officer or agent of the corporation authorized to tabulate votes) of the number, and the identity of persons holding or controlling the vote, of all shares that the director knows are beneficially owned (or the voting of which is controlled) by the director or by a related person of the director, or both.

(e) If a shareholder's vote does not comply with subsection (a) solely because of the failure of a director to comply with subsection (a), and if the director establishes that his or her failure did not determine and was not intended by him or her to influence the outcome of the vote, the court may, with or without further proceedings respecting Section 10-2B-8.61(b)(3), take such action respecting the transaction and the director, and give such effect, if any, to the shareholder's vote, as it considers appropriate in the circumstances.
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Lecture Notes
●Corporate directors have a duty to make good faith efforts to institute a corporate monitoring system that they believe will alert them of material events.

●What if they have this system in place and things still go down the tube? Are they liable? NO.
They are not liable if the system fails to detect wrongdoing. But the can be liable for: Failure to monitor reasonably.

●All that Caremark decision requires is that some monitoring system be in place. 

Caremark- Duty to monitor

What are things that court said directors can be liable for?

1. Fraud

2. Illegality

3. Intentional wrongdoing

4. Failure to monitor reasonably

Disney Case

Ritter Case

●Oversight obligations fall under duty of care

---------------------------------------------------------------------------------------------------------------------

●If you have in your articles of incorporation a provision of exculpation this is something that requires shareholder approval.
●An interested director transaction will be set aside unless the director shows (burden is on director here) that the deal was fair to the corporation when entered, or that the director disclosed his interest and all material facts about the deal. Basically: A majority of disinterested directors approved the transaction. 

●Statutory: Directors set their own compensation. The standard is one of reasonableness. If compensation is excessive, then you are wasting corporate assets and it is a breach in duty of loyalty.

●Competing Venture: Second type of breach in duty of loyalty. 

EX: Captain Harris is an officer and director of Chad’s Boating & Machine Company. Harris can serve on board of directors at Sierra club because she is not competing with Chad’s. Can she start her own boating company?

Generally the standard is no, the director cannot compete directly with his corporation. Why? Director is a fiduciary of the corporation and he would be breaching his duty of loyalty by competing profits away from that corporation.

The remedy if breach of duty of loyalty is proved in this situation is: constructive trust on the property (any money that director made in his new venture will be in a constructive trust in the corporation.

●Corporate Opportunity: Third type of breach of duty of loyalty.

Cheetah is director of Cheetah Realty Corporation and owns condominiums. Cheetah learns that some land has be presented for condos and buys it for himself. What are the corporations rights against Cheetah?

Standard: Director cannot usurp a corporate opportunity (cannot take a corporate opportunity until he tells the board about it and gives them an opportunity to reject). Have to disclose to the board.

Definition of Corporate Opportunity: Something the company would have interest or expectancy in.

Can you argue that the opportunity is ultra vires?

You can argue it but….

Corporations
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Lecture Notes

MISSED
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Alabama Code

Section 10-2B-6.01
Authorized shares.

(a) The articles of incorporation must prescribe the classes of shares and the number of shares of each class that the corporation is authorized to issue. If more than one class of shares is authorized, the articles of incorporation must prescribe a distinguishing designation for each class, and, prior to the issuance of shares of a class, the preferences, limitations, and relative rights of that class must be described in the articles of incorporation. All shares of a class must have preferences, limitations, and relative rights identical with those of other shares of the same class except to the extent otherwise permitted by Section 10-2B-6.02.

(b) The articles of incorporation must authorize (1) one or more classes of shares that together have unlimited voting rights, and (2) one or more classes of shares (which may be the same class or classes as those with voting rights) that together are entitled to receive the net assets of the corporation upon dissolution.

(c) The articles of incorporation may authorize one or more classes of shares that:

(1) Have special, conditional, or limited voting rights, or no right to vote, except to the extent prohibited by this chapter or other law;

(2) Are redeemable or convertible as specified in the articles of incorporation (i) at the option of the corporation, the shareholder, or another person or upon the occurrence of a designated event; (ii) for cash, indebtedness, securities, or other property; (iii) in a designated amount or in an amount determined in accordance with a designated formula or by reference to extrinsic data or events;

(3) Entitle the holders to distributions calculated in any manner, including dividends that may be cumulative, noncumulative, or partially cumulative;

(4) Have preference over any other class of shares with respect to distributions whether upon the dissolution of the corporation or otherwise.

(d) The description of the designations, preferences, limitations, and relative rights of share classes in subsection (c) is not exhaustive.

Section 10-2B-7.20
Shareholders' list for meeting.

(a) After fixing a record date for a meeting, a corporation shall prepare an alphabetical list of the names of all its shareholders who are entitled to notice of a shareholders' meeting. The list must be arranged by voting group (and within each voting group by class or series of shares) and show the address of and number of shares held by each shareholder.

(b) The shareholders' list must be available for inspection by any shareholder, beginning two business days after notice of the meeting is given for which the list was prepared and continuing through the meeting, at the corporation's principal office or, if the corporation's principal office is located outside this state, at its registered office. A shareholder, his or her agent, or attorney is entitled on written demand to inspect and, for a proper purpose, to copy the list, during regular business hours and at his or her expense, during the period it is available for inspection.

(c) The corporation shall make the shareholders' list available at the meeting, and any shareholder, his or her agent, or attorney is entitled to inspect the list at any time during the meeting or any adjournment.

(d) If the corporation refuses to allow a shareholder, his or her agent, or attorney to inspect the shareholders' list before or at the meeting (or copy the list as permitted by subsection (b)), the circuit court of the county where a corporation's principal office (or, if none in this state, its registered office) is located, on application of the shareholder, may summarily order the inspection or copying at the corporation's expense, may postpone the meeting for which the list was prepared until the inspection or copying is complete, and shall order the corporation to pay the shareholder's costs (including reasonable counsel fees) incurred in obtaining the order in the same circumstances and subject to the same defense as applicable to orders to pay costs under Section 10-2B-16.04(c).

(e) Refusal or failure to prepare or make available the shareholders' list does not affect the validity of action taken at the meeting.

(f) The stock transfer records of the corporation shall be prima facie evidence as to who are the shareholders entitled to examine the shareholders' list or transfer records or to vote at any meeting of shareholders.

Section 10-2B-16.01
Corporate records.

(a) A corporation shall keep as permanent records minutes of all meetings of its shareholders and board of directors, a record of all actions taken by the shareholders or board of directors without a meeting, and a record of all actions taken by a committee of the board of directors in place of the board of directors on behalf of the corporation.

(b) A corporation shall maintain appropriate accounting records.

(c) A corporation or its agent shall maintain a record of its shareholders, in a form that permits preparation of a list of the names and addresses of all shareholders, in alphabetical order by class or shares showing the number and class of shares held by each.

(d) A corporation shall maintain its records in written form or in another form capable of conversion into written form within a reasonable time.

(e) Each domestic corporation and any foreign corporation having its principal office within this state shall keep a copy of the following records at its principal office:

(1) Its articles or restated articles of incorporation and all amendments to them currently in effect;

(2) Its bylaws or restated bylaws and all amendments to them currently in effect;

(3) Resolutions adopted by its board of directors creating one or more classes or series of shares, and fixing their relative rights, preferences, and limitations, if shares issued pursuant to those resolutions are outstanding;

(4) The minutes of all shareholders' meetings, and records of all actions taken by shareholders without a meeting, for the past three years;

(5) All written communications to shareholders generally within the past three years, including the financial statements furnished for the past three years under Section 10-2B-16.20;

(6) A list of the names and business addresses of its current directors and officers; and

(7) Its most recent annual report delivered to the Secretary of State under Section 10-2B-16.22, or public record information filed with the Department of Revenue in lieu thereof.

Section 10-2B-16.02
Inspection of records by shareholders.

(a) A shareholder of a domestic corporation or of a foreign corporation with its principal office within this state is entitled to inspect and copy, during regular business hours at the corporation's principal office, or if its principal office is outside this state, at a reasonable location within this state, specified by the corporation, any of the records of the corporation described in Section 10-2B-16.01(e) if he or she gives the corporation written notice of his or her demand at least five business days before the date on which he or she wishes to inspect and copy.

(b) A shareholder of a domestic corporation or of a foreign corporation with its principal office within this state who shall have been a holder of record of shares for 180 days immediately preceding his or her demand or who is the holder of record of at least five percent of the outstanding shares is entitled to inspect and copy during regular business hours at a reasonable location within this state specified by the corporation, or in the case of accounting records of the corporation, if the records are maintained outside the state and inspection and copying within this state is impracticable, at a reasonable location outside the state specified by the corporation, for any proper purpose, all of its books, papers, records of account, minutes and record of shareholders, if the shareholder gives the corporation written notice of his or her demand, stating the purpose therefor, at least five business days before the date on which he or she wishes to inspect and copy. Provided, however, if a corporation is engaged in the business of banking, its books and records of account and minutes relating to the private financial affairs of borrowers and depositors who are neither officers, directors, or employees of the corporation nor related to or engaged in business with an officer, director, or employee shall not be subject to examination by such a shareholder or by his or her agent or attorney in the absence of an order of a court of competent jurisdiction, after inspection of such books and records of account and minutes in camera, that such examination is necessary; and said order shall be subject to review in the Supreme Court of Alabama on writ of mandamus. Provided, further, that if a corporation is engaged in the business of banking, its said books and records of account and minutes shall be deemed not to include any reports of examination by state or federal supervisory agencies nor any actions taken nor reports made by the corporation to bank supervisory authorities pursuant thereto.

(c) Any officer or agent who, or a corporation which, without reasonable cause, shall refuse to allow any such shareholder, or his or her agent or attorney so to examine and make copies of and extracts from its books, papers, records of account, minutes and record of shareholders, for any proper purpose, shall be liable to such shareholder for a penalty of an amount not to exceed 10 percent of the value of the shares owned by such shareholder, in addition to any other damages or remedy afforded him or her by law. It shall be a defense to an action brought to collect the penalty specified in this section that the person suing therefor within the two years next preceding the demand has sold or offered for sale any list of shareholders of such corporation, or any other corporation or knowingly has aided or abetted any person in procuring any list of shareholders, or improperly has used any information secured through any prior examination of the books, papers, records of account, minutes or record of shareholders, or was not acting in good faith or for a proper purpose in making this demand.

(d) The right of inspection granted by this section may not be abolished or limited by a corporation's articles of incorporation or bylaws.

(e) This section does not affect:

(1) The right of a shareholder to inspect records under Section 10-2B-7.20 or, if the shareholder is in litigation with the corporation, to the same extent as any other litigant; or

(2) The power of a court, independently of this chapter, to compel the production of corporate records for examination.

(f) For purposes of this section, "shareholder" includes a beneficial owner whose shares are held in a voting trust or by a nominee on his or her behalf.

Section 10-2B-16.03
Scope of inspection right.

(a) A shareholder's agent or attorney has the same inspection and copying rights as the shareholder he or she represents.

(b) The right to copy records under Section 10-2B-16.02 includes, if reasonable, the right to receive copies made by photographic, xerographic, or other means.

(c) The corporation may impose a reasonable charge, covering the costs of labor and material, for copies of any documents provided to the shareholder. The charge may not exceed the estimated cost of reproduction of the records.

(d) The corporation may comply with a shareholder's demand to inspect the record of shareholders under Section 10-2B-16.02(b) by providing him or her with a list of its shareholders that was compiled no earlier than the date of the shareholder's demand.

Section 10-2B-16.04
Court-ordered inspection.

(a) If a domestic corporation or a foreign corporation with its principal office within this state does not allow a shareholder who complies with Section 10-2B-16.02(a) to inspect and copy any records required by that subsection to be available for inspection, the circuit court of the county where the corporation's principal office (or, if none in this state, its registered office) is located may summarily order inspection and copying of the records demanded at the corporation's expense upon application of the shareholder.

(b) If a domestic corporation or a foreign corporation with its principal office within this state does not within a reasonable time allow a shareholder to inspect and copy any other record, the shareholder who complies with Section 10-2B-16.02(b) and (c) may apply to the circuit court in the county where the corporation's principal office (or, if none in this state, its registered office) is located for an order to permit inspection and copying of the records demanded. The court shall dispose of an application under this subsection on an expedited basis.

(c) If the court orders inspection and copying of the records demanded, it shall, in addition to any penalty or damages for which there is liability under Section 10-2B-16.02(d), also order the corporation to pay the shareholder's costs (including reasonable counsel fees) incurred to obtain the order unless the corporation proves that it refused inspection in good faith because it had a reasonable basis for doubt about the right of the shareholder to inspect the records demanded.

(d) If the court orders inspection and copying of the records demanded, it may impose reasonable restrictions on the use or distribution of the records by the demanding shareholder.

Section 10-2B-16.20
Financial statements for shareholders.

(a) A corporation shall furnish its shareholders annual financial statements, which may be consolidated or combined statements of the corporation and one or more of its subsidiaries, as appropriate, that include a balance sheet as of the end of the fiscal year, an income statement for that year, and a statement of changes in shareholders' equity for the year unless that information appears elsewhere in the financial statements. If financial statements are prepared for the corporation on the basis of generally accepted accounting principles, the annual financial statements must also be prepared on that basis. If the financial statements for the corporation are not prepared on the basis of generally accepted accounting principles, the annual financial statements furnished shareholders may be prepared either on the same basis used by the corporation for filing its United States income tax returns or as required by appropriate regulatory agencies.

(b) If the annual financial statements are reported upon by a public accountant, his or her report must accompany them. If not, the statements must be accompanied by a statement of the president or the person responsible for the corporation's accounting records:

(1) Stating his or her reasonable belief whether the statements were prepared on the basis of generally accepted accounting principles and, if not, describing the basis of preparation; and

(2) Describing any respects in which the statements were not prepared on a basis of accounting consistent with the statements prepared for the preceding year.

(c) A corporation shall mail the annual financial statements to each shareholder within 120 days after the close of each fiscal year. Thereafter, on written request from a shareholder who was not mailed the statements, the corporation shall mail him or her the latest financial statements.
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Section 10-2B-2.02
Articles of incorporation.

(a) The articles of incorporation must set forth:

(1) A corporate name for the corporation that satisfies the requirements of Section 10-2B-4.01;

(2) The number of shares the corporation is authorized to issue;

(3) The street address of the corporation's initial registered office and the name of its initial registered agent at that office;

(4) The name and address of each incorporator;

(5) The names and addresses of the individuals who are to serve as the initial directors; and

(6) The purpose or purposes for which the corporation is organized, which may be stated to be or to include the transaction of any or all lawful business for which corporations may be incorporated under this chapter.

(b) The articles of incorporation may set forth:

(1) Provisions not inconsistent with law regarding:

(i) Reservation to the shareholders of the right to adopt the initial bylaws of the corporation;

(ii) Managing the business and regulating the affairs of the corporation;

(iii) Defining, limiting, and regulating the powers of the corporation, its board of directors, and shareholders; or

(iv) A par value for authorized shares or classes of shares;

(2) Any provision that under this chapter is required or permitted to be set forth in the bylaws; and

(3) A provision eliminating or limiting the liability of a director to the corporation or its shareholders for money damages for any action taken, or any failure to take any action, as a director, except liability for (A) the amount of a financial benefit received by a director to which he or she is not entitled; (B) an intentional infliction of harm on the corporation or the shareholders; (C) a violation of Section 10-2B-8.33; (D) an intentional violation of criminal law; or (E) a breach of the director's duty of loyalty to the corporation or its shareholders.

(c) The articles of incorporation need not set forth any of the corporate powers enumerated in this chapter.

Section 10-2B-2.06
Bylaws.

(a) The board of directors of a corporation shall adopt initial bylaws for the corporation unless the right to adopt the initial bylaws is reserved to the shareholders in the articles of incorporation.

(b) The bylaws of a corporation may contain any provision for managing the business and regulating the affairs of the corporation that is not inconsistent with law or the articles of incorporation.

Section 10-2B-6.01
Authorized shares.

(a) The articles of incorporation must prescribe the classes of shares and the number of shares of each class that the corporation is authorized to issue. If more than one class of shares is authorized, the articles of incorporation must prescribe a distinguishing designation for each class, and, prior to the issuance of shares of a class, the preferences, limitations, and relative rights of that class must be described in the articles of incorporation. All shares of a class must have preferences, limitations, and relative rights identical with those of other shares of the same class except to the extent otherwise permitted by Section 10-2B-6.02.

(b) The articles of incorporation must authorize (1) one or more classes of shares that together have unlimited voting rights, and (2) one or more classes of shares (which may be the same class or classes as those with voting rights) that together are entitled to receive the net assets of the corporation upon dissolution.

(c) The articles of incorporation may authorize one or more classes of shares that:

(1) Have special, conditional, or limited voting rights, or no right to vote, except to the extent prohibited by this chapter or other law;

(2) Are redeemable or convertible as specified in the articles of incorporation (i) at the option of the corporation, the shareholder, or another person or upon the occurrence of a designated event; (ii) for cash, indebtedness, securities, or other property; (iii) in a designated amount or in an amount determined in accordance with a designated formula or by reference to extrinsic data or events;

(3) Entitle the holders to distributions calculated in any manner, including dividends that may be cumulative, noncumulative, or partially cumulative;

(4) Have preference over any other class of shares with respect to distributions whether upon the dissolution of the corporation or otherwise.

(d) The description of the designations, preferences, limitations, and relative rights of share classes in subsection (c) is not exhaustive.

Section 10-2B-6.27
Restriction on transfer of shares and other securities.

(a) The articles of incorporation, bylaws, an agreement among shareholders, or an agreement between shareholders and the corporation may impose restrictions on the transfer or registration of transfer of shares of corporation. A restriction does not affect shares issued before the restriction was adopted unless the holders of the shares are parties to the restriction agreement or voted in favor of the restriction.

(b) A restriction on the transfer or registration of transfer of shares is valid and enforceable against the holder or a transferee of the holder including an executor, administrator, trustee, guardian, conservator or other fiduciary entrusted with like responsibility for the person or estate of the holder, provided the restriction is authorized by this section and its existence is noted conspicuously on the front or back of the certificate or is contained in the information statement required by Section 10-2B-6.26(b). Even if not so noted, a restriction is enforceable against a person with actual knowledge of the restriction.

(c) A restriction on the transfer or registration of transfer of shares is authorized:

(1) To maintain the corporation's status when it is dependent on the number or identity of its shareholders; or

(2) To preserve exemptions under federal or state securities law; or

(3) For any other reasonable purpose.

(d) A restriction on the transfer or registration of transfer of shares may include, but shall not be limited to, a restriction that:

(1) Obligates the shareholder first to offer the corporation or other persons (separately, consecutively, or simultaneously) an opportunity to acquire the restricted shares;

(2) Obligates the corporation or other persons (separately, consecutively, or simultaneously) to acquire the restricted shares;

(3) Requires the corporation, the holders of any class of its shares, or another person to approve the transfer of the restricted shares, if the requirement is not manifestly unreasonable;

(4) Prohibits the transfer or registration of the restricted shares to or in the name of designated persons or classes of persons, if the prohibition is not manifestly unreasonable; or

(5) Requires the corporation to refuse to transfer the shares.

(e) For purposes of this section, "shares" includes a security convertible into or carrying a right to subscribe for or acquire shares.

Section 10-2B-7.21
Voting entitlement of shares.

(a) Except as provided in subsections (b) and (c) or unless the articles of incorporation provide otherwise, each outstanding share, regardless of class, is entitled to one vote on each matter voted on at a shareholders' meeting. Only shares are entitled to vote.

(b) The shares of a corporation are not entitled to vote if they are owned, directly or indirectly, by a second corporation, domestic or foreign, and the first corporation owns, directly or indirectly, a majority of the shares entitled to vote for directors of the second corporation, unless a court of competent jurisdiction determines that the voting of such shares is not for the purpose of perpetuation of management or other improper purpose.

(c) Subsection (b) does not limit the power of a corporation to vote any shares, including its own shares, held by it in a fiduciary capacity.

(d) Redeemable shares are not entitled to vote after notice of redemption is mailed to the holders and a sum sufficient to redeem the shares has been deposited with a bank, trust company, or other financial institution under an irrevocable obligation to pay the holders the redemption price on surrender of the shares.

Section 10-2B-7.22
Proxies.

(a) A shareholder may vote his or her shares in person or by proxy.

(b) A shareholder or his or her agent or attorney-in-fact may appoint a proxy to vote or otherwise act for him or her by signing an appointment form or by means of an electronic transmission. An electronic transmission must contain or be accompanied by information from which one can determine that the shareholder, the shareholder's agent, or the shareholder's attorney-in-fact authorized the transmission.

(c) An appointment of a proxy is effective when a signed appointment form or an electronic transmission of the appointment is received by the secretary or other officer or agent authorized to tabulate votes. An appointment is valid for 11 months unless a longer period is expressly provided in the appointment form.

(d) An appointment of a proxy is revocable by the shareholder unless the appointment form or electronic transmission conspicuously states that it is irrevocable and the appointment is coupled with an interest. Appointments coupled with an interest include the appointment of:

(1) A pledgee;

(2) A person who purchased or agreed to purchase the shares;

(3) A creditor of the corporation who extended it credit under terms requiring the appointment;

(4) An employee of the corporation whose employment contract requires the appointment; or

(5) A party to a voting agreement created under Section 10-2B-7.31.

(e) The revocation of an appointment or the death or incapacity of the shareholder appointing a proxy does not affect the right of the corporation to accept the proxy's authority unless notice of the revocation, death, or incapacity is received by the secretary or other officer or agent authorized to tabulate votes before the proxy exercises his or her authority under the appointment.

(f) An appointment made irrevocable under subsection (d) is revoked when the interest with which it is coupled is extinguished.

(g) A transferee for value of shares subject to an irrevocable appointment may revoke the appointment if he or she did not know of its existence when he or she acquired the shares and the existence of the irrevocable appointment was not noted conspicuously on the certificate representing the shares.

(h) Subject to Section 10-2B-7.24 and to any express limitation on the proxy's authority stated in the appointment form or electronic transmission, a corporation is entitled to accept the proxy's vote or other action as that of the shareholder making the appointment.

(i) Nothing in this section shall be construed as limiting, or extending, authority granted under a durable power of attorney as provided in Section 26-1-2.

Section 10-2B-7.27
Greater quorum or voting requirements.

(a) The articles of incorporation may provide for a greater quorum or voting requirement for shareholders (or voting groups of shareholders) than is provided for by this chapter.

(b) An amendment to the articles of incorporation that adds, changes, or deletes a greater quorum or voting requirement must meet the same quorum requirement and be adopted by the same vote and voting groups required to take action under the quorum and voting requirements then in effect or proposed to be adopted, whichever is greater.
Section 10-2B-7.30
Voting trust.

(a) One or more shareholders may create a voting trust, conferring on a trustee the right to vote or otherwise act for them, by signing an agreement setting out the provisions of the trust (which may include anything consistent with its purpose) and transferring their shares to the trustee. When a voting trust agreement is signed, the trustee shall prepare a list of the names and addresses of all owners of beneficial interests in the trust, together with the number and class of shares each transferred to the trust, and deliver copies of the list and agreement to the corporation's principal office.

(b) A voting trust becomes effective on the date the first shares subject to the trust are registered in the trustee's name. A voting trust is valid for not more than 10 years after its effective date unless extended under subsection (c).

(c) All or some of the parties to a voting trust may extend it for additional terms of not more than 10 years each by signing an extension agreement and obtaining the voting trustee's written consent to the extension. Any extension is valid from the date the first shareholder signs the extension agreement. The voting trustee must deliver copies of the extension agreement and list of beneficial owners to the corporation's principal office. An extension agreement binds only those parties signing it.

Section 10-2B-7.31
Voting agreements.

(a) Two or more shareholders may provide for the manner in which they will vote their shares by signing an agreement for that purpose. A voting agreement created under this section is not subject to the provisions of Section 10-2B-7.30.

(b) A voting agreement created under this section is specifically enforceable.

Section 10-2B-7.32
Shareholder agreements.

(a) An agreement among the shareholders of a corporation that complies with this section is effective among the shareholders and the corporation even though it is inconsistent with one or more provisions of this chapter in that it:

(1) Eliminates the authority of the board of directors or restricts the discretion or powers of the board of directors;

(2) Governs the authorization or making of distributions whether or not in proportion to ownership of shares, subject to the limitations in Section 10-2B-6.40;

(3) Establishes who shall be directors or officers of the corporation, or their terms of office or manner of selection or removal;

(4) Governs, in general or in regard to specific matters, the exercise or division of voting power by or between the shareholders and directors or by or among any of them, including use of weighted voting rights or director proxies;

(5) Establishes the terms and conditions of any agreement for the transfer or use of property or the provision of services between the corporation and any shareholder, director, officer, or employee of the corporation or among any of them;

(6) Transfers to one or more shareholders or other persons all or part of the authority to exercise the corporate powers or to manage the business and affairs of the corporation, including the resolution of any issue about which there exists a deadlock among directors or shareholders;

(7) Requires dissolution of the corporation at the request of one or more of the shareholders or upon the occurrence of a specified event or contingency; or

(8) Otherwise governs the exercise of the corporate powers or the management of the business and affairs of the corporation or the relationship among the shareholders, the directors and the corporation, or among any of them, and is not contrary to public policy.

(b) An agreement authorized by this section shall be:

(1) Set forth (A) in the articles of incorporation or bylaws and approved by all persons who are shareholders at the time of the agreement or (B) in a written agreement that is signed by all persons who are shareholders at the time of the agreement and is made known to the corporation; and

(2) Subject to amendment only by all persons who are shareholders at the time of the amendment, unless the agreement provides otherwise.

(c) The existence of an agreement authorized by this section shall be noted conspicuously on the front or back of each certificate for outstanding shares. If at the time of the agreement the corporation has shares outstanding represented by certificates, the corporation shall recall the outstanding certificates and either add the notation or issue substitute certificates that comply with this subsection. The failure to note the existence of the agreement on the certificate shall not affect the validity of the agreement or any action taken pursuant to it. Any purchaser of shares who, at the time of purchase, did not have knowledge of the existence of the agreement shall be entitled to recision of the purchase. A purchaser shall be deemed to have knowledge of the existence of the agreement if its existence is noted on the certificate for the shares in compliance with this subsection. An action to enforce the right of recision authorized by this subsection must be commenced within the earlier of 90 days after discovery of the existence of the agreement or two years after the time of purchase of the shares.

(d) An agreement authorized by this section shall cease to be effective when shares of the corporation are listed on a national securities exchange or regularly traded in a market maintained by one or more members of a national or affiliated securities association. If the agreement ceases to be effective for any reason, the board of directors may, if the agreement is contained or referred to in the corporation's articles of incorporation or bylaws, adopt an amendment of the articles of incorporation or bylaws, without shareholder action, to delete the agreement and any references to it.

(e) An agreement authorized by this section that limits the discretion or powers of the board of directors shall relieve the directors of, and impose upon the person or persons in whom such discretion or powers are vested, liability for acts or omissions imposed by law on directors to the extent that the discretion or powers of the directors are limited by the agreement.

(f) The existence or performance of an agreement authorized by this section shall not be a ground for imposing personal liability on any shareholder for the acts or debts of the corporation even if the agreement or its performance treats the corporation as if it were a partnership or results in failure to observe the corporate formalities otherwise applicable to the matters governed by the agreement.

(g) Incorporators or subscribers for shares may act as shareholders with respect to an agreement authorized by this section if no shares have been issued when the agreement is made.

Section 10-2B-8.01
Requirement for and duties of board of directors.

(a) Each corporation must have a board of directors.

(b) All corporate powers shall be exercised by or under the authority of, and the business and affairs of the corporation managed under the direction of, its board of directors, subject to any limitation set forth in the articles of incorporation or in an agreement authorized under Section 10-2B-7.32.

Section 10-2B-8.04
Election of directors by certain classes of shareholders.

If the articles of incorporation authorize dividing the shares into classes, the articles may also authorize the election of all or a specified number of directors by the holders of one or more authorized classes of shares. A class (or classes) of shares entitled to elect one or more directors is a separate voting group for purposes of the election of directors.

Section 10-2B-8.24
Quorum and voting.

(a) Unless the articles of incorporation or bylaws require a greater number, a quorum of a board of directors consists of:

(1) A majority of the fixed number of directors if the corporation has a fixed board size; or

(2) A majority of the fixed number of directors prescribed, or if no number is prescribed the number in office immediately before the meeting begins, if the corporation has a variable-range size board.

(b) The articles of incorporation or bylaws may authorize a quorum of a board of directors to consist of no fewer than one-third of the fixed or prescribed number of directors determined under subsection (a).

(c) If a quorum is present when a vote is taken, the affirmative vote of a majority of directors present is the act of the board of directors unless the articles of incorporation or bylaws require the vote of a greater number of directors. A director is, unless established to the contrary, presumed present for quorum purposes for the remainder of a meeting at which he or she has been present for any purpose.

(d) A director who is present at a meeting of the board of directors or a committee of the board of directors when corporate action is taken is deemed to have assented to the action taken unless: (1) he or she objects at the beginning of the meeting (or promptly upon his or her arrival) to holding it or transacting business at the meeting or, as to a matter required under the articles of incorporation or the bylaws to be included in the notice of the purpose of the meeting, he or she objects before action is taken on the matter; (2) his or her dissent or abstention from action taken is entered in the minutes of the meeting; or (3) he or she delivers written notice of his or her dissent or abstention to the presiding officer of the meeting before its adjournment or to the corporation immediately after adjournment of the meeting. The right of dissent or abstention is not available to a director who votes in favor of the action taken.

Section 10-2B-14.30
Grounds for judicial dissolution.

The circuit court of the county where a corporation's articles of incorporation are filed, or, in the case of corporations created by an act of the Legislature prior to the adoption of the Constitution of Alabama of 1901 or which have resulted from a merger or consolidation, the Circuit Court of Montgomery County, may dissolve the corporation:

(1) In a proceeding by the Attorney General if it is established that:

(i) The corporation obtained its articles of incorporation through fraud; or

(ii) The corporation has continued to exceed or abuse the authority conferred upon it by law;

(2) In a proceeding by a shareholder if it is established that:

(i) The directors are deadlocked in the management of the corporate affairs, the shareholders are unable to break the deadlock, and irreparable injury to the corporation is threatened or being suffered, or the business and affairs of the corporation can no longer be conducted to the advantage of the shareholders generally, because of the deadlock;

(ii) The directors or those in control of the corporation have acted, are acting, or will act in a manner that is illegal, oppressive, or fraudulent;

(iii) The shareholders are deadlocked in voting power and have failed, for a period that includes at least two consecutive annual meeting dates, to elect successors to directors whose terms have expired; or

(iv) The corporate assets are being misapplied or wasted.

(3) In a proceeding by a creditor if it is established that:

(i) The creditor's claim has been reduced to judgment, the execution on the judgment returned unsatisfied, and the corporation is insolvent; or

(ii) The corporation has admitted in writing that the creditor's claim is due and owing and the corporation is insolvent; or

(4) In a proceeding by the corporation to have its voluntary dissolution continued under court supervision.

Section 10-2B-14.34
Election to purchase in lieu of dissolution.

(a) In a proceeding under Section 10-2B-14.30(2) to dissolve a corporation that has no shares listed on a national securities exchange or regularly traded in a market maintained by one or more members of a national or affiliated securities association, the corporation may elect or, if it fails to elect, one or more shareholders may elect to purchase all shares owned by the petitioning shareholder at the fair value of the shares. An election pursuant to this section shall be irrevocable unless the court determines that it is equitable to set aside or modify the election.

(b) An election to purchase pursuant to this section may be filed with the court at any time within 90 days after the filing of the petition under Section 10-2B-14.30(2) or at such later time as the court in its discretion may allow. If the election to purchase is filed by one or more shareholders, the corporation shall, within 10 days thereafter, give written notice to all shareholders, other than the petitioner. The notice must state the name and number of shares owned by the petitioner and the name and number of shares owned by each electing shareholder and must advise the recipients of their right to join in the election to purchase shares in accordance with this section. Shareholders who wish to participate must file notice of their intention to join in the purchase no later than 30 days after the effective date of the notice to them. All shareholders who have filed an election or notice of their intention to participate in the election or purchase thereby become parties to the proceeding and shall participate in the purchase in proportion to their ownership of shares as of the date the first election was filed, unless they otherwise agree or the court directs. After an election has been filed by the corporation or one or more shareholders, the proceeding under Section 10-2B-14.30(2) may not be discontinued or settled unless the court determines that it would be equitable to the corporation and the shareholders, other than the petitioner, to permit such discontinuance, settlement, sale, or other disposition.

(c) If, within 60 days of the filing of the first election, the parties reach agreement as to the fair value and terms of purchase of petitioner's shares, the court shall enter an order directing the purchase of petitioner's shares upon the terms and conditions agreed to by the parties.

(d) If the parties are unable to reach an agreement as provided for in subsection (c), the court, upon application by any party, shall stay the Section 10-2B-14.30(2) proceedings and determine the fair value of the petitioner's shares as of the day before the date on which the petition under Section 10-2B-14.30(2) was filed or as of such other date the court deems appropriate under the circumstances.

(e) Upon determining the fair value of the shares, the court shall enter an order directing the purchase upon such terms and conditions as the court deems appropriate, which may include payment of the purchase price in installments, where necessary in the interest of equity, provision for security to assure payment of the purchase price and any additional costs, fees, and expenses as may have been awarded, and, if the shares are to be purchased by shareholders, the allocation of shares among them. In allocating petitioner's shares among holders of different classes of shares, the court should attempt to preserve the existing distribution of voting rights among holders of different classes insofar as practicable and may direct that holders of a specific class or classes shall not participate in the purchase. Interest may be allowed at the rate and from the date determined by the court to be equitable, but if the court finds that the petitioning shareholder had probable grounds for relief under paragraphs (ii) or (iv) of Section 10-2B-14.30(2), it may award to the petitioning shareholder reasonable fees and expenses of counsel and of any experts employed by him or her.

(f) Upon entry of an order under subsections (c) or (e), the court shall dismiss the petition to dissolve the corporation under Section 10-2B-14.30 and the petitioning shareholder shall no longer have any rights or status as a shareholder of the corporation except the right to receive the amounts awarded to him or her by the order of the court which shall be enforceable in the same manner as any other judgment.

(g) The purchase ordered pursuant to subsection (e) shall be made within 10 days after the date the order becomes final unless before that time the corporation files with the court a notice of its intention to adopt articles of dissolution pursuant to Sections 10-2B-14.02 and 10-2B-14.03, which articles must then be adopted and filed within 50 days thereafter. Upon filing of such articles of dissolution, the corporation shall be dissolved in accordance with the provisions of Sections 10-2B-14.05 through 10-2B-14.07, and the order entered pursuant to subsection (e) shall no longer be of any force or effect, except that the court may award the petitioning shareholder reasonable fees and expenses in accordance with the provisions of the last sentence of subsection (e) and the petitioner may continue to pursue any claims previously asserted on behalf of the corporation.

(h) Any payment by the corporation pursuant to an order under subsections (c) or (e) other than an award of fees and expenses pursuant to subsection (e), is subject to the provisions of Section 10-2B-6.40.
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Lecture Notes

Shareholders
●A record shareholder as of the record date has the right to vote.

●Who is the record shareholder: the person who is shown to own stock.

●The record date: the date declared by the corporation “All shareholders as of this date can vote”

Section 10-2B-7.07
Record date.

(a) The bylaws may fix or provide the manner of fixing the record date for one or more voting groups in order to determine the shareholders entitled to notice of a shareholders' meeting, to demand a special meeting, to vote, or to take any other action. If the bylaws do not fix or provide for fixing a record date, the board of directors of the corporation may fix a future date as the record date.

(b) A record date fixed under this section may not be more than 70 days before the meeting or action requiring a determination of shareholders.

(c) A determination of shareholders entitled to notice of or to vote at a shareholders' meeting is effective for any adjournment of the meeting unless the board of directors fixes a new record date, which it must do if the meeting is adjourned to a date more than 120 days after the date fixed for the original meeting.

(d) If a court orders a meeting adjourned to a date more than 120 days after the date fixed for the original meeting, it may provide that the original record date continues in effect or it may fix a new record date.

EX: Record Date
C Corporation sets its annual meeting for 7/7. Its record date is 6/6. (This complies beceuase it is within 10-70 days before the meeting)
Shareholder Sue sells shareholder Bill her stock on 6/25. Who votes at the Meeting? Sue
Exceptions to the general rule

1. The corporation doesn’t vote treasury stock

2. In the event of sues death, the executor would vote her shares.

Definition of Proxy:

1. A proxy is a writing. In Alabama this includes faxes

2. Signed by the record shareholder

3. Directed to the secretary of the corporation

4. Authorizes another person to vote the shares
EX:

On February 2nd 2007, shareholder Sue sends a letter to the secretary of C corporation authorizing shareholder Bob to vote her shares. Can Bob vote her shares at the 2007 meeting? Yes. He’s been designated as her proxy. Thus he can vote her shares. What about the next year? No. Proxy is good for 11 months unless it states otherwise.

EX: 

What if prior to the 2007 meeting, shareholder Sue writes to the secretary of the corporation and she has changed her mind. She doesn’t want Bob to vote anymore. She wants Andy to vote. Can she do that? Yes. You can revoke a proxy. You can revoke it back to yourself, or you can designate another person.

What if the proxy states that it is irrevocable? Can you still revoke? Yes. There is one small exception: What if shareholder Sue sells shareholder Bob her shares after the record date and before the meeting? What would normally be the case? She would still vote. She gives Bob an irrevocable proxy to those shares. Here the difference is Sue has sold the shares and designated Bob as an irrevocable proxy. Thus, Bob is a “proxy coupled with an interest.”

Voting Trusts & Voting Agreements

EX: XY & Z own a few shares of a corporation. They decide they want to unite forces so they’ll have more influence on the policy of the corporation. They are basically going to block vote their shares. There are a couple of ways you can try this. There are also some requirements

1. Voting trusts: have a ten year maximum. After the ten year period you can extend for another 10 years. *Requirements: to have a voting trust, you must have a written trust agreement (this tells how the voting will be done). *Corporation must have a copy. Corporation must be aware. Legal title to the shares are transferred to the trustee of the trust. What about the other voting trust members? What do they have now? They still have all other rights in the shares except voting rights. They are given a trust certificate which represents that all the voting rights are in the trust but that they retain all other rights to the shares.

2. Voting agreement aka “pooling agreement”: Shareholders can enter these agreements. They are enforceable. What is needed to do this? A signed contract.
●Other than during the shareholder meeting or by a proxy, what other ways can a shareholder vote? By written consent. “Action by unanimous written consent.” All share holders have agreed in signing a document saying in effect that instead of coming to a meeting that you are voting by proxy.
●Bylaws set out the place of annual meeting. The default is the registered office of the corporation. 

●If corporation doesn’t have a meeting for 15 months, the shareholder can petition the court to order one.

●Why are there all these requirements to annual meetings? Why are they taken so seriously? The biggest reason is the directors. The directors are elected at the annual meetings.

●Can shareholders meet at other times during the year? Yes. What is this called? Special meeting.

How do you have a special meeting called by the shareholders? The Board can call it, or 10% of the voting shares can call it. Can the articles or bylaws change this? Yes. 

Requirements: must give written notice to every shareholder entitled to vote. This notice must be delivered between 10 and 60 days before the meeting.Notice must say:

1. when and where the meeting is and

2.  if a fundamental corporate change is on the agenda, 

3. the purpose of the meeting must be identified (Statement of purpose is required. Stated purpose must stay the same once meeting has been called, can’t change the agenda.)

●What is the consequence of not giving notice in a special meeting? The meeting is void, unless the people who didn’t get notice waived it.

It can be waived as follows:

1. Expressly: in writing

2. Impliedly: by showing up and not objecting

●How do the shareholders vote: must have a quorum. Determining a quorum focuses on the number of shares represented, not the number of shareholders. Generally a quorum requires the majority of the shares outstanding. 

●Can the corporations articles provide that a quorum requires 90% of the outstanding shares be in the meeting? Yes. The articles can move the number up or down, but it can never be less than 1/3rd.

EX: We have our meeting. We have our quorum present. What do we have to do to take action? How many of those members that make up a quorum have to vote in favor of something? Majority of the shares voted. Ex: 1million shares, must have 500,0001. If we have 500,0001 show up at the meeting, how many have to vote to approve something? Majority of the shares that vote.

Director Voting

●What  do we say about quorums for directopr voting if people left? You lose your qurom. Shareholder quoroms however, are not lost because members leave the meeting.
Exceptions (things that require more than a majority of shares voting):

1. Removal of a director requires a majority of the shares entitled to vote
2. To increase bond indebtnedness (requires more than a majority)

3. Fundamental corporate changes (requires a super majority)
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Main difference between common and preferred stock is: payment of dividends
Straight Voting: each share owned getting one vote for each seat. (If you have 10 shares you can vote 10 shares for 1 seat.) *If nothing is provided for in the articles or by-laws, then straight voting is what applies.

Quorum

●Quorum is determined based on # of shares.
EX: 120,000 shares outstanding and 700 shareholders. What is the Quorum? 66,001
●Shareholder Quorum cannot be lost if shareholders leave meeting.                  (????)
●For board of directors meeting: you cannot lose shareholders
EX: 120,000 shares outstanding. 62,000 shares at meeting. Do we have a quorum? Yes.

What if 2,000 shares leave                                                                            (????)

50,000 VOTE. How many have to vote to have an approval? 25,0001.
●What are problems with straight voting? If someone only has one (1) share, you don’t have to have the share power. Minority shareholders are at a disadvantage.
Cumulative Voting

●Cumulative Voting: Came along in the late 19th century with big businesses recognizing unfairness.

●When you have significant blocks of minority stock that represents a significant investment, but that minority stock has no voice in the corporation.

●Absent something in the by-laws, straight voting applies. So, if you want to have cumulative voting, you must put it in the by-laws (this is the law in AL & Delaware)

●Cumulative voting is only available when you are voting for directors.

●Articles or by-laws provide for cumulative voting.

●Notice that goes out must state that cumulative voting is authorized and at least one shareholder must give written notice of intent to vote cumulatively (48 hrs before meeting takes place)

EX: Shareholder (A) owns 2 million shares in ABC corporation. 6 million shares are issued and are outstanding. Is (A) a minority shareholder? Yes.
●Under straight voting, how many shares can (A) vote? 2 million.

●Is he guaranteed any seat by voting his 2million? No because he is not a majority.

●If (B) owned 4 million, would (B) win a seat? Yes.

●If (A) can convince 1 million and 1 to go his way could he win a seat? Yes because he needs 3million and 1 to get elected.

*Here we are looking at seats.
Under Cumulative Voting, What is the result?
Let’s say there are 9 seats available on the board. 60 million are outstanding. Under cumulative voting you need 54 million. (A) has 2 million.

Formula: # of shares x # of directors being elected.

● (A) has 18 million and can split them up however he wants to. He can vote 18 million on 1 person, or he can vote 9 & 9. He can split however he wants to.

●The end result, the top 9 vote getters are the directors.

*Here we are looking at candidates.

Another Formula           (??????)
How do you figure out how many seats a shareholder can get elected under cumulative voting? (# of shares x # of seats)

In previous example (A) holds 2 million. There are 6 million total.

Formula: 

S= # of shares held by all shareholders
X= Test number (# of seats that shareholder would like to get elected)

D= # of seats

(A) has 18 million shares. Does he have enough to get 1 director elected?   (??????)
Issuing Stock

Issuance: Issuance of stock flows from a corporations sales or trade.

●Why does a corporation sell stock? Raise Capital
●Who initially decides how many shares are going to be offered? Original Board of Directors, Incorporator, Whoever is trying to get the corporation off the ground. *After that the board determines.

EX: Mayberry builds a corporation and sells 10,000 shares of its stock. Is that issuance? Yes
Let’s say that Barney Fife, one of their shareholders sells 3,000 shares of their stock. Is that issuance? No. Corporation is only one who can issue stock.

Subscription: a written offer to buy stock in a corporation.
EX: On January 10th, Shareholder signs a subscription offering to buy 100 shares of ABC corporation’s stock. The corporation is not formed yet (pre-formation subscription). A week later, Jan 17th, Shareholder changes his mind. Can they revoke? No.  A pre-incorporation subscription is irrevocable for 6 months. This is because corporation is relying on the money. This would be unfair. 

●What about posted corporation? A shareholder signs a subscription. Is that revocable if he changes his mind? Yes. Until the board of directors accept the offer.

●What does a corporation have to receive when it issues stock? What type of consideration? Money: Cash or check, property, tangibles or intangibles.

Prohibited Consideration: Promissory notes, promise of future services (if its pass services that’s okay). If you use promissory notes then this is considered unpaid stock and the stock is considered tangible “water” *Stock is no good.

