Exam Topic- Mergers/Acquisitions



100 pts/ 2 hrs/ 1 Question with subparts

Excludes securities 10B5

Business Corp. Act Only



Basic Merger of 2 Oil Companies.  1 merges into the other.  One has seismic data but no money to drill.  Another has the money to drill.  

Stock involved but NO stock calculations.  Know issuance.

Know:

10-2B-11.01- Bus. Corp. Act

10-2B-11.03- Action on plan

(Board approves- sub to *shareholders*)

11.03B1- on Exam Pg. 205/206

10-2B-11.03D

1.  Must be resolutions.  Board resolution is required.  Bd. adopts- sets forth action- what plans to do- setting forth plan and direct approval at Shareholders meeting.

A.  Written notice must be sent to EVERY SH whether entitled to vote.  Must state purpose.

B.  Given not less than 10 or more than 60 days of meeting. 

2.  Shareholder approval- Requisite # voted for plan.  2/3 of all outstanding shares to vote. (Articles of Inc.- may raise or lower but not below majority vote) 

3.  Filing of Articles- document setting forth action taken.  Mergor goes into Mergee.

Still liable for things merged into it?  YES

Must execute document and submit to state- effective date- when articles filed with probate judge- legally effective date.

Merger- one corporation takes over another and goes into it.  Mergee- Mergor moves in.  Mergee acquires.  Merging causes one to cease to exist.

Example:  XYZ merges with ABC.  XYZ ceases to exist.  ABC- gains all assets of XYZ.  *One ceases to exist*

Merger of subsidiary by parent- Parent who own 80% of sub.  may merge sub. into parent WITHOUT approval of SH or board of either corp.  80% Rule

Must mail copy to each SH who doesn’t waive their right.

Both corp.  to a merger- must follow procedure for fundamental change.  = Bd. resolution, 2/3 approval, filing.

When surviving corp. approval not required:

1.  Surviving corp. articles of Inc. will not be altered.

2.  #, designations and rights will not be altered of surviving corp.

3.  Total # outstanding shares that can vote of surviving corp. will not be increased by more than 20%

4.  Total # participating shares pays out.  

Effect of merger is  a new corporation.

11.03D

10-2B-7.05- Know 1) in writing 2) include time, date, place 10 to 60 days of meeting

3.  Must state purpose.(11.03D)  Could also state 1 purpose- merger, accomplished by summary of that plan.  

7.05A

7.06B1- Waiver of Notice

beginning objects to holding of mtg.

Articles of Inc.

11.03E- 2/3 approval- not less than majority.

10-2B-8.30- Gen. standards for directors.

8.42- Officers conduct.  Also fiduciary relationship (same as trustee has)

Case- Belcher Vs. B’ham Trust Nat. Bank

Act in fidelity and good faith- trustee

May not profit at corp. expense.  Transaction void if conflict of interest

8.60/8.61 Judicial action

Suit for damages or to enjoin for conflict of interest- only if conf. of Interest has:

1. not approved by disinterested Bd. of Dir. after proper disclosure

2.  not approved by disinterested SH after proper disclosure

3.  Not fair to corp.

Transaction in which director has beneficial interest or so closely linked and of such financial importance to director that would exert influence on judgment. 

8.60-1

Qualified Director- 8.62 D

don't have any conflicting interest

Vote of majority- Qualified directors

All financially interested not qualified- None qualified- then Go to Shareholders.

Approval by disinterested SH 8.63B

No- can’t merger if SH vote against and no qualified directors.

Salaries- increase 10 to 100 fold.  Have shares too because directors.  Not qualified disinterested shares.  Vote against- NO MERGER

Qualified Shares

80% rule 

1.  Notice describing direct conflict of interest

2.  Information to corp. secretary to note in record.

3.  Disclosure to SH qualified shares

Qualified shares- all shares entitled to vote except beneficially owned by corp. director who has conflicting interest.

8.63B

Fairness doctrine:

1.  Corp. need to merge?

2.  Financial ability

3.  Availability of alternatives examined.

8.21 Action without a meeting

7.04 Action without a meeting- SH provision unless Articles say otherwise.

Data stolen- 2 days before merger in exam problem.  - lawsuit filed.

11.06 Effect of Merger- Rights of Creditors nor liens are taken away- NOT taken away.  

Another part of exam- 2 Directors or Officers- merge into another.  Go from $100,000 jobs to $500,000 if merger occurs.  3 shareholders.  Not fair to 1 shareholder.  If Board approves after all facts are disclosed and SH approve- It is in- even though it involves conflict of interest.  

