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Question #1

Questions Presented

1. Can Jurisdiction be acquired over Jethro Bodine Industries (JBI) in North Carolina (NC)?

2. Will this case be decided on Tort or Contract or other law?

Brief Answer

1. Jurisdiction may be acquired over JBI in NC, given that “minimum contacts” are established.

2. The case would be decided in both Tort law, and Contract / Uniform Commercial Code (UCC) Article 2 law, in favor of Barney.

 Discussion

1. The NC statute applies only “against a foreign corporation doing business in the state, or a foreign corporation which has done business in the state even if the corporation has now withdrawn from the state.” JBI’s activities do not meet the first part of the statute, “doing business currently in the state.” JBI does, however, meets the second part of the statute, “a foreign corporation which has done business in the state even if the corporation has now withdrawn from the state,” as it had transacted business in the state until 2 years ago. The issue arises as to whether the statute would be applicable to the current action, since the current action is not related to JBI’s previous business. In order to determine this, a determination as to which of  the three forms of Jurisdiction: (1) In Personam  (2) In Rem and (3) Quasi In Rem is warranted. Based upon the facts presented, In Personam (judicial power over the defendant whether or not present in the court’s venue) is applicable in this situation. NC would assert Limited (Special) Jurisdiction (Jurisdiction over only those actions related to to JBI’s activities in the forum) over JBI. Since the NC statute is one of Local Actions and Effects (Long Arm statute) one need look to the following connections of JBI to NC: (i) implied consent; (ii) constructive consent; or (iii) “minimum contacts.”  The facts do not indicate that either of the first two alternatives are applicable; therefore an analysis under a “minimum contacts” theory is appropriate. NC would be able to establish that certain “minimum contacts” exist between JBI and NC, the Forum state, per International Shoe. The theory of “minimum contacts” suggests the existence of sufficient contacts between the absent defendant and the Jurisdiction seeking authority, such that they would minimally satisfy the requirements of the Constitution’s Due Process clause. International Shoe defined “minimum contacts” so that it did not “violate traditional notions of fair play and substantial justice." Based upon the fact that JBI advertises in magazines that are circulated in North Carolina and on a nationally televised informational seen in NC, the test for minimum contacts would be met and In Personam Jurisdiction would be met. In addition, this “minimum Contacts” under the stated facts and circumstances is reasonable, satisfying the Constitutionally issue, the second part test of International Shoe.

The statute provides that the Secretary of State can be served when no agent has been appointed to 

receive service for any cause of action against a foreign corporation. Once Jurisdiction is 

established, Notice perfects otherwise good jurisdiction. Notice alone cannot create jurisdiction, 

and a plaintiff owes the best Notice reasonably calculated to reach him under the circumstances, 

per Mullane v. Central Hanover Bank & Trust Co. 339 U.S. 306 (1950). 

Barney’s wishes to attach in NC certain raw materials in the hands of a common carrier, Goober Trucking, for which the carrier had given JBI a bill of lading in California. In applying the Due Process standard to Rem Jurisdiction, the court would look towards Shaffer v. Heitner, 433 U.S. 186 (1977) which held that all assertions of state-court jurisdiction must be evaluated according to the standard in International Shoe. Based upon that rationale, Barney’s attempt to attach property in state that is unrelated to the action at hand would fail, as there is no “minimum contact” between the attached property and the action at hand. 

2. Tort Theory: Barney would sue under the Torts of Strict Product Liability and Negligence by 

establishing that a Duty was owed to him by JBI, this Duty was Breached, he was injured, sustained Damages and this Breach was the Proximate cause of his injuries. JBI has a Duty to use Reasonable Care in the use and manufacture of its product. Barney was injured as a result of JBI placing a defective and unsafe product into the stream of commerce, thus Breaching its Duty. Barney lost his hair as a Proximate cause of the defective JBI product. Barney suffered Damages (the loss of his hair) and may have additional Damages for hair replacement, or medical costs. 

Contract (UCC) Theory: Barney could sue under the UCC Warranty of Merchantability (UCC 2-314(2)(c))and Implied Warranty - Fitness for a Particular Purpose (UCC 2-315). Under UCC 3-314  Barney would need to prove that the Goods were not Merchantable, specifically “fit for the ordinary purpose for which the Goods are used.”  Under 2-315 Barney would need to prove that the JBI knew the particular purpose that the Goods were intended and that the buyer was relying on the seller’s skill or judgment. Based upon the facts, both of these items could be established, and JBI would be liable to Barney via vertical privity. 

Conclusion

1. North Carolina can obtain Jurisdiction over JBI, having established In Personam Special Jurisdiction based upon the International Shoe test. 

2. Barney will prevail on the Torts of Strict Product Liability and Negligence, as JBI placed a defective and unsafe product into the stream of commerce, which was the Proximate cause of Barney’s injuries. In addition, Barney would prevail on the UCC Implied Warranty of Fitness for a Particular Purpose and Implied Warranty of Merchantablility as the Goods failed to meet the UCC requirements. 

Question #4

Questions Presented

1. What are Sienfeld’s rights against each Party and may he enforce these rights in New York (NY)?

2. Discuss strength and weaknesses for bringing the action in NY.

Brief Answer

1. Sienfeld has rights against both Bubba Gump’s Flying Service (BGFS) and Snoopy’s personal representative; Jurisdiction can properly be established in NY.

2. The major Strength for bringing the action in NY is that NY holds the owner of an airplane Strictly Liable for damages to structures on the ground; Alabama (AL) has no such statute. Also the courts would tend to be friendlier to a native plaintiff, The major Weakness for bringing the action in NY is that the NY court may tend to have a tougher time enforcing any judgment, when the defendant has no property located within the forum, than the court of the state where the defendant’s is incorporated and its property is located.

Discussion

1. Sienfeld’s rights are analyzed in light of the following:
Jurisdiction Issue: NY has an applicable statute which permits its courts to exercise jurisdiction over any nonresident as to any cause of action arising from an injury suffered in NY. Presumably, the fact that the injury was suffered in NY would provide sufficient “minimum contact” under International Shoe. BGFS was the owner of the plane and its employee, Snoopy, was the pilot on this ill-fated flight; therefore the statute is meant to apply to this fact pattern involving BGFS, since the injury took place in New York. The statute is a “Long Arm” statute and its goal is to provide Jurisdiction to NY and protect citizens of the forum state. This quest for Special (Limited) In Personam Jurisdiction is clearly based upon the Implied Consent theory, as the behavior of the potential defendant is such that the defendant implicitly “consents” to Jurisdiction, based on the defendant’s local actions. Since the statute is applicable to “any nonresident,” it would apply against both BGFS and against Snoopy’s personal representative, Snoopy being deceased. The facts do not state that AL does not have a similar statute as NY’s, and thus no  unconstitutional surprise to BGFS or Snoopy’s personal representative the NY statute was applied. 

Choice of Law Issue: New York has an applicable statute which imposes Strict Liability upon the owner of an aircraft which causes damage to structures on the ground. Since AL has no such statute, the law must be analyzed in light of the Conflicts of Law three approaches (1) Vested Rights (Territorial); (2) Center of Gravity (most significant relationship) and (3) Governmental Interest Analysis. The Vested Rights Approach applies the law of the place where the essential feature of the transaction occurred – “Lex Loci Delicti.” In this situation, a Tort Action, the court would apply the law of the place of the last act necessary to create liability-NY.  The Center of Gravity Approach , per the 2nd Restatement of Conflicts of Laws section 6, suggests that the substantive law chosen to govern should be the one with the “most significant relationship” (greatest number of contacts, qualitatively and quantitatively) with the parties and their transactions – in this case, NY. The Governmental Interest Analysis requires an examination of the policies behind apparently conflicting laws where it might be discovered that both laws were not intended to apply to the situation; the laws of the only interested jurisdiction could be applied without offense to the other state – in this case NY. Therefore in all three Conflicts of Laws approaches, NY law would be applied.

2. Strengths for bringing the action in NY: NY has the greatest interest in resolving this action, as its citizen, the NY domiciled Seinfeld, was injured, as well as property located in the state was destroyed. Since NY enacted the strict liability statute, it has demonstrated a greater interest in issues such as this than AL, which has no similar statute.  In addition, the ability to have an action decided by local (Yankee) New Yorkers for a New Yorker against the Southerners (Rebels) from Alabama would give the plaintiff some belief that the suit would be decided in his favor. 

Weaknesses for bringing action in New York: The biggest weakness is that the defendants are located out of state, with no property to attach in NY; Service of the action may be an issue. In addition, the ability of the court to track the payment and enforce the judgment is likely to be harder due to the physical location of defendants and their assets – especially Snoopy’s personal representative. Note however that Snoopy was required to carry $100,000 in liability insurance that would presumably be available to help pay for any judgment. In addition, the defendant’s potential argument of Formus Nonconvenious could play a part in getting the action removed from NY. Either way, the defendants would most likely move to have the trial in federal court. 

Conclusion

1. Sienfeld can file his action against both BGFS and Snoopy’s personal representative, obtain Jurisdiction over each defendant, and win his case; NY’s interests outweigh the interests of AL 

2. The major Strength for bringing the action in NY far outweigh any potential Weakness for bringing the action in NY. Seinfeld would look to the courts of AL to recognize the decision of a Foreign” Judgments (i.e. one state recognizing the Judgment of a sister state) under the Full Faith & Credit clause of the Constitution. (US Constitution Art IV Section I) - Recognition of  In Personam judgments – yes; Recognition of In Rem and Quasi in Rem - no 
Question #5

Question Presented

Should the Tennessee (Tenn)court grant or deny Bama’s motion to dismiss the Tenn action for lack of Jurisdiction? 

Brief Answer

Although the issue has merit to be decided either way, the compelling argument would most likely be to deny Bama’s motion to dismiss the Tenn action for lack of Jurisdiction. Jethro Farms (JF) would likely establish “minimum contacts” based upon its frequent and consistent dealing with JF in Tenn.

 Discussion

The Tenn statute permits creditors like JF to “institute proceedings by attachment and to adjudicate claims against nonresidents to the extent of any property located in the state and to assert long arm Jurisdiction over nonresident corporations that transact any business in the state and to assert Long Arm Jurisdiction over nonresident corporations that transact any business in the state or fail to perform any contractual obligations with substantial ties to the state.”

There are generally 3 forms of Jurisdiction: (1) In Personam  (2) In Rem and (3) Quasi In Rem. . Based upon the facts presented Quasi In Rem (suits that are chiefly personal but where Res is used as basis for jurisdiction or to satisfy a judgment) is applicable in this situation. Tennessee asserts that it would have Limited (Special) Jurisdiction over JF applying Schaffer v. Heitner, 433 U.S. 186 (1977) for Rem Jurisdiction, evaluated under the “minimum contacts” theory, per International Shoe v. Washington, 326 U.S. 310 (1945). In order to meet this “minimum contact” test in a contract situation, the Tennessee court would look to Burger King v. Rudzewicz, 471 U.S. 462 (1985), where the court held that Florida could assert Jurisdiction over Rudzewicz (a Michigan resident) had purposefully availed himself of the benefits of Florida law by entering into a franchise relationship with Burger King, which was headquartered in Florida, finding that even though Rudzewicz had not set foot in Florida, that fact was not fatal to the assertion of Jurisdiction, given that Rudzewicz had often conducted business by mail or telephone. In the present situation, Bama had frequent and consistent dealings with JF in Tennessee and its goods were warehoused in Tenn provides support for assertion of jurisdiction in Tenn in light of the statute. Based upon Burger King v. Rudzewicz, the fact that no employee of Bama had met with JF in Tenn should not prove fatal to Tenn’s assertion of Jurisdiction. However, the relationship between Bama and JF was not as closely regulated as the franchise contract in Burger King v. Rudzewicz; in addition the small dollar amount involved here would distinguish the instant case with Burger King v. Rudzewicz. 

The fact that JF’s final product are present in Tenn helps build the case for Jurisdiction in Tenn; the argument could even be made that the product contains the raw materials that originated in Tenn and bears some relationship to the claim. Even though the final product is in Tenn through an independent distributor for shipment to Georgia, it may be argued that Bama derives a benefit, albeit it an indirect benefit, in the final product. This analysis, coupled with the above discussions related to “minimum contacts” should be sufficient to establish proper Jurisdiction in Tenn. As an alternative argument, however, it may be tough to annex the final product to the case at hand, given that they are being stored by the independent distributor’s warehouse for shipment out of state. 

Tenn would serve as a more convenient forum for the witnesses. In addition, Tenn’s more obvious stake in providing a convenient forum for JF establishes a reasonable basis for the assertion of Jurisdiction that overcomes the Formus Nonconvenious argument that Bama may raise. Per Asahi Metals Industry Co., Ltd. v. Superior Court of California, 480 U.S. 102 (1987), since Bama had “minimum”contacts with Tennessee, it was “foreseeable” that these “minimum contacts” could result in the Jurisdiction being reasonable consistent with the Due Process standard of the Constitution. 

Once Jurisdiction is established, Notice perfects otherwise good Jurisdiction. Notice alone cannot create Jurisdiction, and a plaintiff owes the best Notice reasonably calculated to reach him under the circumstances, per Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). This does not guarantee actual Notice. In the instant case, Bama was properly served process. 

Conclusion

Given the facts and circumstances in this case, JF has established the requisite “minimum contacts,” and Tenn will have Jurisdiction over Bama based upon the International Shoe test as applied through Burger King v. Rudzewicz and Per Asahi Metals. The case should be decided on the Tenn statutes and the Motion to Dismiss by Bama should be denied.
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