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Conflict of Laws – Fall 2005 – Outline

I. Traditional/First Restatement/Beale – Territorial approach – now the minority rule – identifies the issue to be decided by the court – in doing so you figure out the critical event key to the solution – then you look to the place where that event occurred – apply the law of that territory to determine whether rights vest in the parties – good for certainty and predictability


A. Bright-Line Rules


1. Tort rule: Place of injury – Rights vest according to the law of the place where the last act necessary to create liability occurred – lex loci delectis. 

Alabama GSR v. Carroll – Law of the place of the injury-in-fact (the last element of the tort) ruled, not the law of the place of the negligence.


2. Contract rule: Place of contracting – The validity of a K is to be determined by the law of the state in which it is made; if it’s valid there, it’s deemed valid everywhere, even in states that don’t permit such a K. The performance of a K is judged by the law of the state of performance.

Milliken v. Pratt – Mass. wife becomes surety on husband’s K w/ a Maine creditor. Mass ct. finds wife liable even though it doesn’t allow its wives to enter into such Ks b/c it finds that the K was made in Maine (despite signed in Mass).

3. Property 

i. Movable Property – if personal property is disposed of in a manner binding according to the law of the country where it is, that disposition is binding everywhere – Camell v. Sewell (case of shipwrecked ship captain sold lumber that found its way back to London)


ii. Immovable property – The whole law of the situs.


4. Probate disputes


i. Movable property – place of decedent’s domicile – movable property will descend according to the law of the domicile of the decedent at the time of his death


ii. Immovable property – place of situs – immovable property is ruled by the whole law of the situs, but often it will refer to the substantive law of decedent’s domicile

In re Barrie’s Estate – Ill. decedent left Iowa land to Ill. church. When she died, her will had “void” written across it. Ill. law would take this to mean will was void, but Iowa law required more formality. Ct. found Iowa law to apply b/c it is the situs of the land and it rules on probate formalities (but only as to the part of the will concerning that land).


iii. Borrowing statute – If you have a will that is valid when created under the laws of the state in which it was created, then it’ll be treated as valid if you move to a state where it would have been invalid if created there.


iv. Domicile – Residence (actual or inchoate) plus a non-intention of moving anywhere else (or, said positively, an intention of staying).

White v. Tenant – WVA guy planned to move across border to Penn and did so, but on the first night returned to stay at sister’s until he felt better, but died. He is domiciled in Penn b/c he intended that to be his residence (he sold everything in WVA) and he got there.

In re Jones –guy left Iowa to with intent to live in Whales and died on the Lucitania – he never established domicile in Whales, so Iowa domicile clung


B. Escape Devices – Devices cts use to look like they’re still acting w/in a vested rights regime, but avoid the unjust results of a strict application


1. Characterization – You can characterize a case as either turning on one type of law or another and this will get you the substantive law of one jurisdiction or another.

Levy v. Daniel’s U-Drive – Guy rents car in Conn. where there’s a renter’s liability statute. Accident happens in Mass. where there isn’t. The court said it was a K case, not a tort case, even though injured was a third party not in K.

Haumschild v. Continental Cas. Co. – Wife tries to sue husband’s insurance co. One state allows wives to sue husbands, other doesn’t. Normally, place of tort would decide which law to apply, but ct. characterizes this as a family law question and says the place of domicile law should apply.


2. Substance or Procedure – a forum always uses its own procedural law as a general matter – but sometimes procedural rules have outcome-determinative effects – figuring out which is which is called classification – right v. remedy: laws that determine rights are substantive, while laws that confer remedies are procedural

Grant v. McAullife – Ariz. plaintiff sues Cal. estate in Ariz. for Ariz. car crash. Cal. allows suits to continue against people who’ve died, but Ariz. doesn’t. Ct. says Cal law applies b/c survival is not an essential part of the cause of action itself but relates to the procedures available for the enforcement of the legal claim for damages. Survivorship stat doesn’t create a new right, just a remedy for an existing one.

Bournias v. Atlantic Maritime – If the SOL is aimed at the specific cause of action, then it is substantive, but if it is a general rule, then it is procedural


3. Renvoi – when a forum has to decide whether to apply a foreign state’s entire law (including the choice of law law) or just the substantive law – When a forum’s COL rules refer to foreign COL rules that in turn refer back to the forum. Where do you break the loop? Usually broken when the return reference is to the substantive law of the forum, not just its COL rules (partial renvoi). But when the return reference is to the forum COL rules, then they usually will quit on return and apply forum law

In re Schneider’s Estate – The Swiss land intestacy case – NY COL referred it to whole law of situs (b/c it was dealing w/ property) – the Swiss COL referred to the law of domicile (NY in this case) – so NY applied NY law and avoided Swiss intestacy law (note this is a partial renvoi) – The NY court acts as the Swiss ct. would, so there is no infinite loop.


4. Public Policy Exception – Court recognizes that foreign law applies, but refuses to apply it as repugnant to fundamental public policy of forum – 

Kilberg v. Northeastern Airlines – NY ct. applied refused to apply a foreign tort recovery limitation. 

Holzer v. Deutsch… - German guy’s K was terminated b/c law prohibited hiring Jews. NY ct. refused defense that German law controlled.


5. Penal/Tax Exceptions – One state will not enforce the penal laws of another. What are penal laws? Not just criminal laws, but laws in the civil sphere that are punitive in effect. (For example, treble damages that exist to punish, not just to compensate.) Cardozo would say that if the damages go to the person who was victimized, then this is not penal, but if they go to the state (or an individual suing on behalf of the state), then it is penal. – States usually won’t enforce the revenue laws of another.


C. Virginia Cases –

Jones v. R.S. Jones, Inc. (SOL characterization) – VA Pilot crashes in FL and widow sues plane owner and  in VA ct. The VA statute of limitations is 1 year, whereas the FL stat is 2 years. VA follows the First Rest place of the injury, so the question is whether the FL stat is procedural or substantive. They say it is substantive because the stat of limitations is directed directly at the wrongful death statute (even if it is in a separate section). – Bournias rule.

Buchanan v. Doe (subs v. proc characterization) – VA driver was in WVA when he was run off the road by a truck. There was no contact b/t the two vehicles. The VA uninsured motorist law requires insurers to pay out if the responsible party is unknown by allowing the victim to sue a John Doe. The WVA UM law does the same thing, but it requires contact between the vehicles. Under VA First Rest rules, if this is treated as a tort, then the law of the place of the injury rules. If this is treated as an insurance K, then the law of the place of contracting rules.  The ct. says that the VA UM law becomes part of the K, so that’s what matters; those were the contractual rights he obtained. If they didn’t apply the VA K, then drivers would be subject to the UM law of every state depending on where he was. But note that who is getting sued here is Doe, not the insurance co. So how does the K matter?


II. Miscellaneous

A. Pleading and Proving Foreign Law – Walton v. Arabian Oil (Saudi law case) – plaintiff must plead that another law applies and must prove what that law is – a forum court could take judicial notice of foreign law, but it doesn’t have to – it’s also up to the defendant to prove any foreign defenses


B. Statutory Solutions to Choice of Law – Borrowing Statutes – The Uniform Conflict of Laws-Limitations Act provides that a state’s decision to apply the substantive law of another state will carry with it that state’s limitation period as well. This is called a borrowing statute. Under a borrowing statute the Bournias plaintiff couldn’t have brought his suit because the NY court would have accepted the Panamanian Labor Code’s statute of limitations. – The Second Restatement section on statute of limitations is that the forum will apply its own statute of limitations barring a claim “unless the exceptional circumstances of the case make such a result unreasonable.”


C. Party Autonomy and Rule of Validation – Rule of PA is giving effect to the intent of the parties – Rule of V is if there’s a conflict, give effect to the law that would make the K or transaction valid.

Pritchard v. Norton (RR appeal indemnity bond case) – Plaintiff enters into indemnity K in NY (with effect in LA) and subsequently requires payment. NY law wouldn’t recognize the consideration he gave, while LA law would. Traditionally, you would apply law of place of K (to determine validity), but ct here applies Rule of PA (the parties intended the K to be good) and Rule of V (where there’s a conflict, give effect to the K). – both rules don’t always coincide – criticism is you let parties circumvent the will of the sovereign

Siegelman v. Cunard – Couple bought cruise tickets on the back of which there was a CoL provision and it said any suit must be brought w/in a year. Plaintiffs sue 15 months later. Ct. gives effect to the intent of the parties when they K (Rule of PA). Test: : (1) the choice of law is bona fide (wasn’t chosen w/ purpose to evade American law, etc.), and (2) law chosen must be that of a jurisdiction having some relation to the agreement, generally either place of making or place of performance


III. Interest Analysis/Currie – often used/on the ascent – the law of the locus of a particular event or even the place w/ the most significant contacts need not be applied if it has no interest in the case – behind each legal rule there is a legal policy the purpose of which must be ascertained before deciding whether the law should be applied – what is the government interest? – doing this often reveals false conflicts and therefore avoids headaches. But there are true conflicts. 


A. False Conflicts – When two laws seemingly conflict, but only one state really has an interest in applying its law.

Tooker v. Lopez (Kids driving back from college case) – NY plaintiff and NY defendant went to school in MI where they got into an accident b/c of defendant’s fault. Plaintiff estate sues in NY, but defendant’s estate brings up MI guest stat that bars suit. Ct. says that MI has no interest in this case, and NY has plenty b/c the parties, car registration, insurance, etc. were all NY. Note: MI has no interest b/c the purpose of its guest statute is to prevent insurance fraud, but not an issue here.


B. True Conflicts – How do you resolve these? (See Schultz v. Boy Scouts for example of true conflict, but note weird result.)


1. Apply forum Law – Currie’s first solution, which was abandoned for

Lilienthal v. Kaufman – Oregon spendthrift defendant Ks w/ Cal plaintiff for binoculars, but there weren’t any. Plaintiff goes to Oregon to enforce the K. K was negotiated and formed in Cal, but Oregon law allows defendant’s guardian to void the K. True conflict b/c Cal has interest in making sure Ks are honored, and Oregon has interest in protecting spendthrifts. Ultimately, Oregon applies forum law b/c it is what it’s sovereign has adopted. Dissent says that it shares Cal’s interest in seeing Ks are honored, so would apply Cal law.


2. Enlightened/moderate and restrained re-interpretation of forum law – the forum picks what it really knows is the most interested law – reading one’s law so narrowly that you apply the other state’s law.


3. Comparative impairment/Baxter/Traynor – which law would be more impaired if it is not applied?

Bernhard v. Harrah’s Club – Cal. dude crashed Cal. plaintiff in Cal. after drinking heavily in Nev. Cal. plaintiff sues Nev. saloon defendant – Cal had dram shop law, but Nev. didn’t – ct. said cal law’s purpose covered not just Cal. bars, but those of adjacent jurisdictions as well. This was a true conflict. The California court, being enlightened and restrained, and looking at the comparative impairment, applied its own law. 

Test: 1) Identify each state, 2) identify each state’s applicable law and their purpose, and 3) was it meant to apply to this situation? 4) if both were meant to apply, which would be most impaired/restrained interpretation? 5) if both equal, apply forum law


4. Tie-breaking rules (if the two legislatures could meet and negotiate)/Cavers et al – when there equal interests, you pretty much go w/ forum law b/c all things being equal, the forum court owes allegiance to its sovereign


C. Unprovided-for Cases – when neither state has an interest, apply forum law

Erwin v. Thomas – WA man is killed by OR defendant in WA. WA wife sues defendant in OR for loss of consortium. WA does not allow women to sue for loss of consortium, while OR does. Here neither state has an interest, it is an “unprovided-for case”, so the forum (Oregon) law is applied. The dissent says that OR law shouldn’t apply because it is granting foreigners rights that they wouldn’t have otherwise.

Lerner agrees w/ dissent b/c the defendant wife shouldn’t get recovery b/c there’s no law that gives her a cause of action.


IV. Most Significant Relationship/Second Restatement – now the majority rule – if two or more states are involved in a case, one may have more interest in applying its law – totals up all the connections or contact that parties have with all the states and gives qualitative and quantitative weight to several factors to determine which is the state that is most interested –

Babcock v. Jackson – NYers have accident in Ontario – NY forum – court said that although the tortuous act occurred in Canada, NY had the more significant contacts since the defendants and plaintiffs were from there


A. Torts Test: § 145 – To establish most significant contacts in a tort situation, one is to assess five contacts: 1) the domicile of the plaintiff, 2) the domicile of the defendant, 3) the place of the tort 4) the place of the accident, 5) the place of the relationship. But all of these contacts don’t necessarily weigh equally.

Din v. Gordon??? – Kids driving back from college case – although both plaintiffs were from NY, their relationship centered in CO where they had met, and since the tort and accident occurred in CO, this out weighed their NY domiciles.

Tooker v. Lopez – Like above case, but different outcome b/c the court added extra contacts than those in § 145 including place of insurance, garaging, registration, etc. The lesson is that the forum court has all the power to identify the factors it will consider and how it will weigh them qualitatively.

Neumeier v. Kuehner – 1) If the plaintiff and the defendant have the same domicile and the car is registered there, then that place has the most significant contacts, 2) If the accident occurs in the defendant’s domicile and there is not liability, or if the accident occurs in the plaintiff’s domicile and there is liability, then those respective rules are applied, 3) in all other cases then the vested rights rule (place of the tort) applies unless there is some more related place that has a better claim to having its law applied. 


B. Contracts Case: § 188 – To establish most significant contacts in a contract situation, one is to asses seven contacts: 1) the domicile of the plaintiff, 2) domicile of the defendant, 3) the place of contracting, 4) place of performance, 5) place of negotiation, 6) location of the subject matter if any. Again, these don’t necessarily weigh equally. 


V. Better Law/Leflar – you try to find what is the “better” law to apply – Leflar said a court should do this by making a judgment ‘using good socio-economic sense for the time’ – he was nuts – the five factors to consider are: (1) predictability of results, (2) comity – don’t apply your law if you really don’t have an interest, but here it is a true conflict, (3) simplification of judicial tasks – don’t apply a rule just b/c it’s simple, but most times simple rules are best, (4) advancement of the forum’s governmental interests, and (5) application of the better rule of law using ‘good socio-economic sense.’

Milkovich v. Saari – Defendant and plaintiff were from Ontario, but had an accident in Minn. Ontario has a guest statute, but Minn does not. The court uses the better law approach, finds that only the last two factors are relevant here, and finds that (not surprisingly) Minn law is better and thus applies it. It’s better b/c they find that guest statutes are a bad idea.

Jepson v. General Casualty – Plaintiff was Minn resident who had insurance from defendant ND company that he bought from its Minn office. Defendant was getting ND (lower) rates. He gets into accident in AZ. Court applies better law analysis and gives greatest weight to the first two factors. (1) Predictability – the insurance K was made in ND and the def got ND rates for his ND cars from an ND co. When you get lower premiums, you’re buying the law that is less favorable to you. So, ND law applies. (2) Comity – ND would not apply Minn law. So, ND law applies.


VI. Problems Old and New for Interest Analysis – 


A. Dépeçage – from the French “cutting up” – applying modern CoL approach issue-by-issue – applying the law of one state to one issue and that of another to another issue in the same case – done to apply the law to the issues in which a particular state has an interest – criticized b/c you might get a result that wouldn’t happen under the law of either state.

Caver’s Imaginary Case: Adams v. Knickerbocker Nature Soc’y – Charity’s driver hits defendant non-negligently with an unregistered truck. NY, but not Mass., permits tort actions against charities. Mass, but not NY, considers the driver of an unregistered motor vehicle an “outlaw on the highways” and is liable without fault. If all the facts had happened in either state, then there would be no recovery. 

Cavers would apply NY no charity liability and Mass tort liability because you apply the law of each state but only as to the part of the incident that is of interest to them. Mass is interested in the outlaw on the highways part, NY has an interest in the charity aspect. 


B. Renvoi – Renvoi seems to disappear under interest analysis b/c foreign law would be applied only when a ct has determined that the foreign state has a legitimate interest in the application of its law and policy to the case at bar and the forum has none. So, it wouldn’t make sense to then accept the renvoi from the foreign state and apply the law of the forum or some third state.

Pfau v. Trent Aluminum Co. - Conn. plaintiff, NJ defendant, injury in IA, the forum is in NJ. The car was registered and insured in NJ. Iowa has a guest statute, Conn and NJ do not. Iowa has no interest, sothere is a fals conflict as to that state. The court [for some reason] wants to apply Conn law (which substantively the same as NJ’s], but the defendant says that if it does this, it also has to apply Conn’s CoL law, which would apply the law of place of injury—Iowa. The court refuses the renvoi b/c to do so would frustrate the very goals of interest analysis.


C. Internet - No state can exercise jurisdiction over someone or something that is not physically in the state (Penoyer v. Neff), unless there are minimum contacts or systematic and continuous contacts that are used to purposefully avail themselves of the state’s benefits of state law and they would expect fair play to allow someone to hale them into court there (International Shoe).  Foreseeability alone has never been sufficient to be subject to jurisdiction under the Due Process clause (WWVW). Simply injecting into the stream of commerce is not sufficient for personal jurisdiction, though this is a weak precedent. (Asahi). Choice of law clauses will be enforced in Ks despite minimal contact with the state whose law is chosen (Burger King). Remember: general v. specific personal jurisdiction.

Maritz v. Cybergold – CyberGold argued that absent the intervention of a Missouri user, CyberGold would have no presence in Missouri at all. In rejecting this argument, the court stated: Although CyberGold characterizes its activity as merely maintaining a “passive web site” its interest is to reach all users, regardless of geographic location. ... CyberGold automatically and indiscriminately responds to each and every user who accesses it web site. Through its web site, CyberGold has consciously decided to transmit advertising information to all users, knowing that such information will be transmitted globally. Thus, CyberGold's contacts are of such quality and nature ... that they favor the exercise of personal jurisdiction over defendant..

Zippo v. Zippo – Held that there is personal jurisdiction b/c in this case the defendant really did respond to each request by taking money and setting up an account.

Lerner’s Rule: When you created the site, did you reach out over the Internet, if so you are subjecting yourself to jurisdiction in foreign places. To the extent that you create a truly passive site, and don’t reach out, there’s no jurisdiction over you.


VII. Complex Litigation – Eerie applies to CoL law, too. That is, federal courts sitting in diversity apply the substantive law of the state in which they are, including CoL laws. (This is paradoxical given that CoL rules are usually not considered substantive, but rather procedural, law. The reason is that you want to assure the same result in the state court and the federal court across the street from each other. (Klaxon v. Stenor Elec. Mfg.) When there is a transfer of a case between federal courts, there is no change in the law applied. The transferee ct. applies the same law as the transferor ct. (Van Dusen v. Barrack) 

Consolidated cases – A fed ct. is to apply state CoL law as to each case/victim, not what it would do in the aggregate. What would the state court do in this case, not what would the state ct. do w/ a consolidated mess like I have. This is a nightmare and courts seem to fudge. (In re Air Crash Disaster – after analyzing the different state CoL rules, says they’re basically all the same; Agent Orange Cases – The judge ends up saying that what each of the states would do is apply ‘national consensus law,” but only he knew what that was.)


VIII. Constitutional Limits on Choice of Law – 


A. Due Process – The Supremes have been very laissez fair in allowing courts to apply COL however they want – the only limitation is that there can’t be unfair surprise.

Home Ins. Co. v. Dick – Defendant NY co insures Mexican plaintiff’s Mex-registered boat in Mex for use in Mex. Boat dies and plaintiff doesn’t file claim w/in 18 mos. req in K. Plaintiff sues in Tex where statute says you get 2 years to file. Tex ct. applies Tex law, but Supremes reverse saying there’s violation of Due Process b/c it was unforeseeable to defendant that Tex law would apply to their K. Note applying Tex law here wouldn’t be negating a claim, but a defense, which would leave defendant w/ an irreparable harm.


B. Full Faith and Credit – in general, there’s no duty to recognize foreign law under the FF&C clause, but as a general rule courts will recognize and enforce transitory causes of action that arise under foreign laws if it doesn’t offend their deep rooted public policy – Loucks v. Standard Oil – if there’s a similar cause of action in the forum and applying the foreign law doesn’t offend the forum, it should apply the law

Bradford Electric v. Clapper – Plaintiff’s decedent was from VT and worked in VT for VT co. He died on the job in NH. Plaintiff sues in NH, which has choice of common law suit or worker’s comp payment. Worker’s comp is exclusive remedy in VT. NH ct applies NH law b/c VT law is repugnant to its public policy, but Supremes reverse saying that to do so would gravely hamper VT law. Must give VT law FF&C.

Alaska Packers Assoc. v. Industrial Acc. Comm’n – Non-resident aliens K w/ Cal. co in Cal. to work in AK. K says AK worker’s comp stat applies. Plaintiff is injured in AK, but sues in Cal. forum, which applies Cal. law, not AK law. Supremes uphold this saying that FF&C doesn’t require application of AK law here b/c AK doesn’t have even a minor interest. FF&C doesn’t require all sister-state laws to be applied. Rule: Basically every forum can apply its own law except in the very very very rare case where a sister-state has a very significant interest.


C. Privileges and Immunities – Supreme Ct. of NH v. Piper – VT resident lives on the border w/ NH. She applies for the bar in NH but is denied b/c they require residency. She says that it violates the Privileges and Immunities Clause. The Supremes say yes. The P&I Clause doesn’t prohibit states from discriminating against the residents of other states in all cases, only as to fundamental rights. For example, there’s no fundamental right to a hunting license, but there is a fundamental right in your livelihood.


D. Obligations to provide a forum – A statutory policy that excludes another state’s cause of action is forbidden by the national policy of the Full Faith and Credit Clause.

Hughes v. Fetter – Wisconsin plaintiff sues Wis defendant in Wis forum for death in Ill. Wis wrongful death stat says it only applies to deaths that occur w/in Wis. Ct won’t apply Ill wrongful death stat b/c it would be against Wis’s public policy to only remedy deaths in its state. Supremes reverse under FF&C. Wisconsin could have refused Ill law and applied its own law, but it can’t just apply no law and dismiss the case given that it doesn’t have a problem w/ wrongful death stats in the abstract and it wouldn’t hamper their laws to apply the Ill law.

Broderick v. Rosner – Refusing to apply simple foreign law, applying forum law that is so complicated that makes it almost impossible to bring cause of action, and then dismissing, is the same as applying no law, which is no-no under FF&CC.

Tenn. Coal, Iron & RR Co. v. George – XX Plaintiff sues in GA under AL law against AL employer defendant. AL law said that suits under its law had to be brought in AL courts. So, when GA applied AL law, they dismissed b/c they weren’t an AL ct. Supremes reverse saying that once a state creates a transitory cause of action, they can’t then say that only they can hear it.


IX. Enforcement of Domestic Judgments – 


A. Res Judicata – 

1. Claim preclusion – You have to bring all the causes of actions you want related to the same transaction or event, otherwise they’re barred. Can’t have false imprisonment action dismissed and then bring an assault claim.

2. Issue preclusion – Once a fact has been litigated and decided, it can’t be revisited. Once a fact has been decided, it is a fact as to litigation involving other defendants and plaintiffs—non-mutual issue preclusion. An issue is not precluded, however, if in case B the standard of proof is greater than in case A.


3. State preclusion of fed jurisdiction – If you bring a state law claim and then you try to bring another claim in fed. ct. that the state ct. didn’t have jurisdiction to hear, are you precluded b/c you had to bring it at the same time (even if you couldn’t)? The answer is a two-part test: 1) Was the state judgment meant to preclude the fed. action? 2) Did Congress intend the fed. statute creating the fed cause of action to have preclusive effect? Matsushita v. Epstein, Allen v. McCurry


B. Full Faith and Credit – The FF&CC is strict about judgments – “The judgment of a state court should have the same credit, validity, and effect in every other court in the United States, which it had in the State where it was pronounced, and that whatever pleas would be good to a suit thereon in such a State, and none others, could be pleaded in any other court of the United States.”

Fauntleroy v. Lum – Miss plaintiff and defendant enter in illegal K in Miss. Plaintiff tries to enforce it in Miss but is denied. He then tries in MO and MO court [very wrongly] enters judgment for plaintiff. Plaintiff asks Miss ct. to enforce MO judgment and is refused. Supremes reverse; sister state judgments must be enforced.

Yarborough v. Yarborough (the case of poor, poor Sadie) – Couple divorces and GA ct final judgment decrees he pay $1750 child support in total. When Sadie is a teen, she sues in SC for more support. SC final judgments are modifiable, but in GA they’re not. SC assesses more child support, but Supremes reverse. A State must give a judgment from another State the same preclusive effect it would have in the State where the judgment was entered.

Thomas v. Washington Gas & Light Co. – awards and actions by admin tribunals like workers comp boards are not court judgments for FF&CC purposes. <-- Lerner doesn’t buy it, and I don’t either.


C. Limits on Full Faith and Credit – When a later forum is looking at a prior court’s judgment, it is generally allowed only to consider the jurisdiction of the prior forum, and then only if that jurisdiction wasn’t tested in the former proceeding – but, if you have a second action that ignores a first judgment, the second one rules because it was the most recent, even if it was wrong in ignoring the first judgment – 

Durfee v. Duke – Dispute over whether land is in NE or MO. NE ct finds its in NE and enters judgment for NE party. MO party files in MO and ct there finds land is in MO and, so, NE ct never had jurisdiction. Supremes reverse MO ct b/c if you actually litigate subject matter in the first proceeding, you can’t raise it again. (Lerner: maybe even if you don’t challenge jurisdiction in the first proceeding.) Possible exceptions: sovereign immunity and when there a “strong gov. interest that overcomes an interest in finality.

Clarke v. Clarke – the judgments of another state can be disregarded as to land in your state – with respect to tile in one state, another state cannot directly issue judgments on it. It might do so indirectly by issuing a personal judgment.

Worthley v. Worthley – I a foreign judgment is modifiable, and not final, it must not necessarily be enforced by another state.


D. DOMA – Constitutional b/c it doesn’t prevent states from either a) recognizing their own resident’s gay marriages, or b) recognizing the gay marriages of other states. Under the FF&CC Congress has the power to allow states to not recognize other states’ gay marriages if they don’t want to. “Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state. And the Congress may by general laws prescribe the manner in which such acts, records, and proceedings shall be proved, and the effect thereof.”


E. Reviving Judgments – If reviving a judgment has the effect of creating a new judgment per the reviving state’s law, then a forum state has to treat it as new judgment and not outside a statute of limitations for enforcing judgments. If it is treated only as a continuation or prolongation of the original judgment, then it won’t be saved from a forum state’s enforcement SOL.


X. Projecting United States Law Abroad – 


A. Extraterritorial Legislative Jurisdiction – U.S. v. Yunis – defendant hijacks a plane abroad; only nexus to U.S. is Americans on board. He is ultimately captured and to be tried in U.S. ct. Defendant motions to dismiss for lack of jurisdiction. Ct says there are five bases of international jurisdiction, the last two get him: (1) Territorial, wherein jurisdiction is based on the place where the offense is committed; (2) National, wherein jurisdiction is based on the nationality of the offender; (3) Protective, wherein jurisdiction is based whether the national interest is injured; (4) Universal, wherein jurisdiction is conferred in any forum that obtains physical custody of the perpetrator of certain offenses considered particularly heinous and harmful to humanity; (5) Passive personal, wherein jurisdiction is based on the nationality of the victim. 


B. Criminal Procedure – U.S. v. Verdugo-Urquidez – Defendant was Mexican citizen in Mexico whose Mexico home was searched without a warrant (although w/ cooperation of Mexican police) by the DEA. At his drug trial, he claimed the search was unconstitutional. The Supremes held that it was not. “The people” in the Constitution means those in the U.S., not abroad.


C. Torts - Sec. 1350. – Alien Tort Act – “The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.” – Was dormant for 180 years until the Flirtaga v. Peña-Irala case. Plaintiffs were citizens of Paraguay and they alleged that the defendant, the Inspector General of Paraguay, tortured to death their son in Paraguay.  In Part II of the opinion, the court held that torture violates modern international law. The U.S. has jurisdiction over this case under the Alien Tort Act because torture would have been a violation of the law of nations. Where does one find the “law of nations”? It’s the mass of stuff churned out by the UN. Does it violate Article III for a court to exert jurisdiction using the law of nations? The ct. says that the laws of the United States incorporate, via the Alien Torts Act, the law of nations as common law.


XI. Enforcement of Foreign Judgments – In the absence of a treaty, foreign government judgments are not protected by the Constitution, so you don’t only inquire about ct’s jurisdiction, but also policy behind the law to be enforced – But normally a court will enforce foreign nation judgments so long as they can satisfy themselves that due process has been accorded to all the parties. The litigation will also be considered res judicata.

Hilton v. Guyot – A U.S. ct. need not recognize a foreign judgment. Court here wouldn’t enforce a French judgment b/c the French wouldn’t enforce a similar U.S. judgment in France. The Supremes said that comity requires reciprocity. 

Hunt v. BP – Defendant enters into oil exploration K w/ plaintiff. Mid-performance, the Libyans nationalize their fields. Plaintiff sues on K in British ct. Defendant files for declaratory judgment in Texas. While Tex ct is thinking about it, Brit ct finds for plaintiff. Does Brit decision have preclusive effect? Yes. As long as it is a final judgment and enforceable in the U.S., foreign litigation is considered red judicata in U.S.

See notes on Cromie article for explanation of judgment treaty conventions.


XII. International Arbitrations – Before a ct. can stay its proceedings for arbitration or compel arbitration, the court has to ask to questions: 1) have the parties agreed to arbitration, and 2) is the subject matter arbitrable.

Fuller v. Guthrie – Subject matter was not arbitrable – singer stopped midway in show and slandered promoter – promoter sued to compel arbitration per K clause – Held for plaintiff that while the breach of K count (not finishing the concert) was arbitrable, the parties didn’t foresee the arbitration clause to include slander.

National Oil v. Lybian Sun Oil – Libya wins international arbitration award against defendant American company and sues to have it enforced in U.S. ct. Defendant says that under § 5 (2)(b) of the New York Convention the arbitration mustn’t necessarily be enforced when it is contrary to the forum state’s public policy. The ct. rejects defendant’s claim saying that the U.S.’s foreign policy is not the same as its public policy. Doing anything nice towards Libya might be against U.S. foreign policy, but enforcing this breach of K judgment isn’t against public policy generally.

Mitsubishi v. Soler – Held for Mitsubishi that antitrust claims can be arbitrated when made in a foreign context. Footnote 19 very important. Says that if the arbitration panel applies only Swiss law and refuses to hear any federal antitrust claims, then a U.S. ct. could then decide not to enforce the judgment on public policy grounds.


XIII. Importing Foreign Law – ICC, universal jurisdiction, etc. – bad ideas.


