CONFLICTS OF LAW
---Deals with problems and disputes having contacts with more than one sovereign.
MAY 24, 2005.

CHAPTER 1:  INTRODUCTION.
--Rosenthal v. Warren (1973).

--Appeal in a diversity case raises the question whether New York would apply a Massachusetts damage limitation to the death of a New York domiciliary occurring in Mass.
--The district court held that New York law was applicable.

That law places no fixed value on wrongful death or limitation upon the damages in a wrongful death action…

We affirm (US Ct App, 2nd Cir.).

(No cap on damages in New York).

--Defendants removed the suit to the federal district court on the basis of diversity of citizenship.

--“This being a diversity case, it is, of course, elemental that we must look to the choice of law rules of the forum state, that is, to New York law.”

--“Formerly New York would probably have applied the law of Mass. Under the simplistic rule of lex loci delicti…”


--rule of lex loci delicti:  apply the law of the place of

the wrong.
--“Rather, as we view it, the NY courts would balance against the NY interest in protecting its domiciliaries against wrongful death limitations the interests of Mass. in limiting damages for wrongful deaths allegedly caused by Mass. citizens or occurring in Mass.”

Rosenthal:

--…a number of states have repealed their wrongful death limitations or increased the amounts so that at the present time there are only 7 which have an outright limit, although some jurisdictions place a limit on a component of the damages and various states impose a limit in suits against certain governmental bodies.

--“Thus , the ‘absurdity and injustice’ of death recovery limitations in general is heightened insofar as Mass. is concerned, because it relates damages recoverable not the damages sustained, but to the degree of culpability, however that can be measured, on the part of the defendant.”


--…look at the degree of culpability of D.

--“The NY policy favors a just recovery and principles of fair play, that is to say, the ‘just, fair and practical result’ which would not be furthered by applying the idiosyncratic Mass. law here.”
--“We believe that in this case…NY has a significant interest—its domiciliary is the one who died and his next of kin are NY’s charges—and the ‘incident’ in Mass. is not purely a ‘local one’, since the decedent was from out of state, and the defendant hospital is a national one in terms of its patients, its staff, its reputation and its efforts to obtain out-of-state contributions.”


--ROL:  Case decided on Interest Analysis grounds.

--“The fact that Mass was the situs of the tort & the residence of the D would not be sufficient to require as a matter of full faith & credit that the limitations in the Mass. law control,

In light of the very strong NY policy against wrongful death limitations in connection with its citizens and next of kin and in light of the interstate aspects of the transaction….
--Notes on Rosenthal:  A Conflicts Menu.

--The court did not assert personal jurisdiction over Dr. Warren, but rather attached a piece of his property.

(attachment jurisdiction).

--Choice of Law:

1.  Tradition.

--The court tells us that NY formerly employed the traditional rule of lex loci delicti.


--Apply the law of the place of the wrong.

--This is known as a “territorialist” choice-of-law rule because it looks to the place where events occurred, things were located, or parties resided.

--Territorialism is the underlying assumption that the legislative jurisdiction of each sovereign is exclusive within its boundaries and ends at its boundaries.

2.  Evaluating Rules;  Weighing Interests.

--The Rosenthal court seems to think that wrongful death damage limitation statutes are absurd, unjust and increasingly unpopular in other states.


--Court did no agree with Mass. statute.

--After rejecting the lex loci delicti rule, the court seems to decide the case by comparing or weighing the interests of Mass. and NY in the case.

--The Rosenthal case came from:
--if a defendant, must raise certain affirmative defenses or they are waived.

--P filed a motion to strike an affirmative defense.


--D stated there was a Mass statute limiting/capping

damages.
--Another way to handle:  a federal conflict of law statute.

(Congress pass a statutory law).

--But, we have a state interest in deciding whose law will apply in cases in their state.

--Court in Rosenthal was looking at result & working backwards….

--deciding choice of law.

--deciding which option would give P more dollars..

Forum shopping.

--The judges had an agenda, did not like Mass statute.

They felt the Mass statute was “absurd”.

--Rosenthal:  agendas, humanity, point of action, purpose, forum-shopping.

--The ROL in NY had recently changed from lex loci ( the law of the locality).

--Key:  all parties had agendas.

--Way to Avoid Conflict of Law:  file all in your jurisdiction.

I-R-A-C:
ISSUE:  
determine domicile;



RULE:   
home, define, factors;



Analysis:
;



Conclusion.

CHAPTER 2:  DOMICILE.

I. The Concept.

--Choice-of-Law decisions often are influenced by the domicile of the parties.

A. Restatement (Second) Conflict of Laws (1971).

RESTATEMENT (SECOND) CONFLICT OF LAWS (1971)

11. Domicil

(1) Domicil is a place, usually a person’s home, to which the rules of Conflict of Laws sometimes accord determinative significance because of the person’s identification with that place.

(2) Every person has a domicl at all times and, at least for the same purpose, no person has more than one domicl at a time.

12. Home Defined.

Home is the place where a person dwells and which is the center of his domestic, social and civic life.


   Comment:

c. Factors important in determining home.

In determining whether a dwelling place is person’s home, consideration should be given to:  (KNOW):

1. Its physical characteristics;

2. The time he spends therein;

3. The things he does therein;

4. The persons and things therein;

5. His mental attitude toward the place;

6. His intention when absent to return to the place;

7. Other dwelling places of the person concerned, and similar factors concerning them.

B. Related Concepts.

1. Citizenship.

--Nationality & citizenship can be very important concepts in conflicts law.

--An American citizen living abroad, for example, can be required to return to this country to testify, even though he is domiciled abroad.


--Within our federal system, a person’s domicile or

residence tends to be of much more importance than the state of citizenship.

2. Residence.

--Residence and domicile may be, but are not necessarily, the same.

--You can be a temporary resident, but not a temp domicile.

--You can have 2 or more residences, but only a single domicile for any one purpose.

--You cannot rely on the usage in legislation designed to grant rights or impose duties based on contacts with a physical location.


--“resident,” “inhabitant,” “citizen,” and the like 


seem to be used interchangeably.


--In light of the inconsistent usage, you must be

 
careful about the sense in which the word is used.

3. Habitual residence.

---The Hague Convention on Private International Law uses the term habitual residence in place of the common law concept of domicile.

--The main difference between habitual residence and domicile is that the former does not focus on intent.

--focuses from the defect that some individuals wander so much that it is not easy to determine whether they have a habitual residence.

--Altho habitual residence has won widespread use in international circles, it seems unlikely that it will see much use in this country.

II. Domicile of Origin.

--A child acquires a domicile at birth, known as 
Domicile of Origin.

--That domicile is that of the child’s parents.

--In Re Estate of Jones (1921).


--Professor likes this case.

--Jones, a native of Wales, emigrated to America when

he was 33 in order to avoid an impending bastardly proceeding. 


--He ended up in Iowa, where he was naturalized..


--In 1915 he sold all his property, left most of his 

proceeds in a bank in Iowa, and boarded the ill-fated Lusitania to return to Wales.

--He died when a German sub sank the Lusitania.


--He told his banker that he intended to live with his

sister in Wales.

--Issue:  whether Jones had a achieved a new domicile 


in the British Empire.



--If he had, his property would not pass to his 

illegitimate child;  if he was still domiciled in Iowa at the time of his death, then his property would pass to her as his sole heir under Iowa law.

--ROL:  Until a new domicile is acquired, he keeps the

old one.

--If person dies on way to intended new home, the

domicile at the time of death is still the person’s former residence.

In Re Estate of Jones:
--A person may have his residence in one place while

his domicile is in another.

--A person may have more than one residence at the

same time, but can only have one domicile, at least for purposes of succession.
--It is well settled that every person, under all circumstances and conditions, must have a domicile somewhere.

--The domicile of origin of every person is the domicile of his parents at the time of his birth.

--The domicile of choice is the place which a person has elected and chosen for himself to displace his previous domicile.

--The English Rule  that presumed that “a person abandoning the domicile of choice with the intent to return to his domicile of origin regains the latter the instant that the former domicile is abandoned.
--While there may have been a good reason for the establishment of the English rule we do not believe that any good reason exists for the recognition of such a rule under the circumstances disclosed in this case.

--Held:  It therefore follows that the domicile of the decedent was in the state of Iowa until a new domicile had been actually acquired in Wales.

--No such domicile having been acquired, at the time of his death, his personal estate must be administered according to the laws of Iowa.

In Re Jones:
--Applying the RESTATEMENT’S 6 FACTORS:

Important in determining Home:

To determine if Ship is his home at death:

1.  Physical characteristics:  a ship, mobile..


2.  Time spent therein:  length of voyage;


3.  Things done therein:  no furniture, no garden..

4.  Persons & things therein:  persons are transients, will never be seen again.


5.  Mental Attitude:  a mode of transportation;


6.  Intention to return:  no intention to return..

III.  Domicile of Choice.

--White v. Tennant (1988).

--The White family owned a tract of land which straddled the Pennsylvania-West Va. border.
--The “mansion-house” was located in W.Va., there Michael grew up.

--After marriage he lived with his wife on a farm 15 miles away.

--He retained an interest in the family farm, and the White family reached an agreement in which Michael agreed to move to the Penn. Farm and live there.

--He sold the other farm to prepare to move to Penn.

--Having sent some goods on ahead, he left his old house with his wife and remaining furnishings with the declared intent of making the Penn house his home that evening.

--The couple arrived in Penn. And the house being damp & uncomfortable, and wife feeling unwell, they returned to the mansion-house in W.Va. for the evening.

--Wife had typhoid and was unable to leave the mansion-house.

--Michael returned to Penn several time to care for livestock and “to look after it”..he too was attacked by typhoid fever & died shortly thereafter, at the mansion-house in W.Va..

(wife survived).
White v Tennant:
--ISSUE:  the domicile of Michael at his death.

--If domiciled in W.Va.,  wife would receive his whole personal estate;  if in Penn., she would be entitled to only half of the estate.

--If it is shown, that a person has entirely abandoned his former domicile in one state with the intention of making his home at a fixed place in another state with no intention of returning to his former domicile and then establishes a residence in the new place for any period of time, however brief, that will be in law a change of domicile, and the latter will remain his domicile until changed in a like manner.

--The facts conclusively prove, that Michael White, the decedent, abandoned his residence in W.Va. with the intention and purpose of making a fixed place in Penn. his home for an indefinite time.

--When he left his former home without any intention of returning, and in pursuance of that intention did in fact move with his family and effects to his new home with the intention of making it his residence for an indefinite period of time it became [when he arrived] eo instanti his domicile,  and that his leaving there with the intention of returning the next day, did not change the fact.
--By the concurrence of his intention to make the Penn. house his permanent residence with the fact that he had actually abandoned his former residence and moved to and put his goods in the new one, he made the latter his domicile.

--Notes and Questions on White v Tennant.

--Both the Jones and White courts must decide if a decedent had achieved a new domicile in order to determine intestate succession at death.

--Both cases are preoccupied with the technicalities of domicile.

--In White, the concept of domicile is used to solve a choice-of-law problem.

--It is also used by courts to determine both personal and divorce jurisdiction and is the contact that triggers the benefits and burdens of state citizenship, e.g., voting rights and estate taxes.

--Jones:  was trying to get there, did not make the choice not to go to Wales.

--White:  decided himself to go back to W.Va., because of wife’s illness.

--Jones:  court worked backwards so that child (bastard) got whole estate.

--White:  wanted to make sure wife inherited entire estate.  He set up house in Penn, he did arrive.

--Point of these 2 cases:  to look @ conduct—assume that intention was there.

--In Re Dorrance’s Estate (1932).

--Head of Campbell Soup Co. (NJ corp).
--domicile until 1925:  a country place in Cinnaminson, NJ.

--in 1925 purchased estate of Woodcrest in PA.


--removed entire personal effect to PA.


--occupied as family home continuously by decedent &

 his family.
--There are a number of facts which, in our opinion, establish beyond question that continuously since 1925 the true home of Dorrance & his family was in Penn., and that the NJ residence was retained by him merely to lend weight to the fiction that he was domiciled there.


--4 servants in NJ, 16 in Penn.
--Considering the nature of the occupancy of the NJ estate, as well as the length of time spent there out of each year, all facts clearly indicate that it was the principal establishment of Dorrance & his true family home after 1925.

--Dorrance carefully drew his wills with the intent of retaining for his children after his death his 100% interest in the Campbell Soup Co..  (writing spouse out of will).

--This he would be able to do under the laws of NJ by the accumulation of income for the payment of inheritance & estate taxes, & with the assurance that his wife could not elect to take personally against his will, which would not be possible under the laws of Penn.

--In addition, it was a matter of considerable imp to him to declare himself a resident of NJ in respect to payment of annual taxes on personal property…as his stock in the soup company and US & NJ govt securities were exempt from tax in that state.

--By claiming residence in NJ, Dorrance was able to effect a large annual saving in taxation.

--Taxes:  a huge issue in this case (estate & personal taxes).

--Upon advice of his attorney, he executed an agreement with his wife that their residence should remain in NJ despite the occupancy in Penn during “a portion of each year”.

In Re Dorrance’s Estate:
--ISSUE:  May expressions of a man to the effect that he desires to retain a domicile of choice in one state prevail over the intention to make a new home manifested by an actual removal to the new residence in another state, and accompanied by a manner of living which can leave no doubt that the new abode is the principal residence and establishment, particularly where the wish to retain the old domicile is colored by the motive of regulating his affairs after death in a manner not permitted by the laws of the state removed to, and is also bound up with the purpose of avoiding payment of substantial taxes on personal property?
--HELD:  We are of the opinion that such is not the law, and that Dorrance was domiciled in Penn. at the time of his death.

--Domicile of choice may not be retained by intention alone.

--RULE:  the law is generally settled that, as regards the determination of domicile, a person’s expression of desire may not supersede the effect of his conduct.

--Recitals in deeds and wills are not given particular weight in determining domicile in comparison with the evidence supplied by the daily life of the individual and his acts and conduct.

***--More weight will be given to a person’s acts than to his declarations, and when they are inconsistent, the acts will control.

--ROL:
--If a person has actually removed to another place, with an intention of remaining there for an indefinite time, and as a place of fixed present domicile it is to be deemed his place of domicile notwithstanding he may entertain a floating intention to return at some future period.

In Re Estate of Dorrance:
--Case is basically over estate taxes (huge estate).

--Point of Case:  Intent cannot supersede conduct.

--Notes and Questions on Dorrance.

--Death taxes:  The dispute in Dorrance was over which state could tax his enormous fortune when he died.
--Domicile is the generally accepted basis for taxing intangibles at death.

--The Dorrance case involved a state’s authority to tax;

The White and Jones cases involved succession at death.

--Multiple Domicile and State Taxation.

IV. Involuntary Domicile.

--3 examples of involuntary domicile:

---Students:  

---Minors & Person Under a Disability:

--The federal rule that a person represented by a 

guardian has the dame domicile, at least for diversity purposes, as the guardian.
---Minority Personnel:

--A number of states provide by statute that members 
of the armed forces who live in the state for a period of time are residents for purposes of marriage dissolution.


--State courts often are willing, in the proper
circumstances, to hold that members of the armed forces can acquire a domicile, at least if they live off base.

---Prisoners:
CHAPTER 3:  JURISDICTION.

--3 Concepts of Jurisdiction:

1.  Subject Matter Juris.—over thing

2.  Personal Juris.—over person or property

3.  Venue—the literal place;  Where?  Which county, place.

-THE BASIC CONCEPTS.

I. Jurisdiction in Conflict of Laws.

--Conflicts of Laws:

--Consider problems litigating case when D and his property are elsewhere;



--focus on dragging the D into the State.


--Treatment of choice-of-law implications.

II. Lawyering Note.

--Importance of jurisdictional issues in a choice-of-law case.

--After picking the forum likely to yield the most favorable result and carefully analyzing the constitutional and statutory law of amenability, the plaintiff’s lawyer must consider the possibility that the defendant will assert one of the defenses or limits to jurisdiction.

III. Selecting the Proper Court—Jurisdiction & Related Concepts.

--Judicial jurisdiction in the most inclusive sense refers to the power or ability of a court to hear a dispute and render a valid judgment—valid in the sense that it will be recognized by other courts.

--Buchanan v. Bucker (1808).
--P sued D in an English court.

--Seeking to enforce a judgment of the Island Court in Tobago.

--D had been served in the Tobago action by nailing a copy of the declaration and summons to the courthouse door.

--There was no proof that D had ever been on the island of Tobago or had any connection with the island.

--Held:  For the D, the judgment of the Island Court in Tobago need not be recognized in England.

--England need not recognize the judgment.

--Rule: The state must have some connection or relationship with defendant or his property to exercise power over him.

--this is one of the fundamental principles of jurisdiction.

--The kinds of connections that suffice for juris are referred to as jurisdictional bases (or predicates.

--Notes on Jurisdiction and Related Concepts.


--Categories of Jurisdiction:

--The type of connection or relationship that exists between the state and the D or her property determines the category of territorial juris that the court can exercise and the type of judgment it can render.

--If the D has personal contacts with the state, the court may exercise in personam juris over the D.

--court may render a personal judgment against the D that can be satisfied out of any property of hers in the state.

--a personal judgment creates a judgment debt against her that may be enforced in other states (against her property in those states), by operation of the Full Faith and Credit Clause.

--If the state asserts its power because of a connection with the D’s property and not with her person, the court exercises some form of in rem jurisdiction.


--the only judgment the court can render then is one

that affects only that particular piece of property.

--Absent any sort of jurisdictional basis (or predicate), the court has no jurisdiction to hear the action.

--If it does, its judgment will not be valid.

--A jurisdictional error may be the subject of collateral attack.

--Jurisdiction over the subject matter (often called competence) differs from territorial jurisdiction (juris over person and property) in 2 principal respects.

1.  Territorial juris is concerned with whether the state, through any of its courts, has power to hear the case and render a judgment.

--Whether a case falls within the class of cases that the state has assigned to the particular court that the P has chosen is a question of subject matter juris or competence.

2.  A second distinction concerns the notion of waiver.

--A D can always waive an objection to juris over the person.

--The only interest at stake is the D’s right not to be compelled to litigate in a distant forum.

--If he is willing to forego the assertion of that interest, the court will not raise it on its own motion.

--The situation is different with subject matter juris or competence.

--The litigants have an interest in having their dispute heard by a competent court, but the state has an interest as well.

--Juris over the subject matter cannot be conferred on a court by the agreement of the parties.

--The court must notice lack of competence on its own motion, even if the parties do not raise the issue.

--Venue distinguished.

--Whether a state has sufficient contacts with a dispute so that any of its courts can hear it is a question of territorial juris.

--Rules of Venue..

--A typical set of venue provisions might require, for instance, that the action be brought in the county or district where plaintiff lives, or where the action be brought in the county or district where plaintiff lives, or where defendant lives, or where the cause of action arose, or where the property is located.

--Venue differs fundamentally from territorial juris and from subject matter juris.

--Rules of venue give the D a privilege not to be sued in an inconvenient forum;  they do not affect the power or competence of the court.

--A venue objection, unlike an objection based upon lack of subject matter juris, can always be waived by the D.

--Unlike an objection to juris over the person, a venue obj can be raised only if the D appears and seasonably asserts it.

--A defaulting D may raise the defense of lack of juris over her person in a collateral attack, but she has lost her venue obj forever.

--There are limits upon the juris of state and federal courts imposed by the Due Process Clauses of the 5th and 14th Amendments.

--Just as the Due Process Clause limits the states’ exercise of judicial jurisdiction, the Full Faith and Credit Clause controls the states’ obligations to recognize and enforce the judgments of the courts and sister states.

IV. Notice.

--Mullane v. Central Hanover Bank & Trust Co.  (1950).

--New York had a statute that provided for the existence and administration of common trust funds.

--Mullane, special guardian and attorney for persons known and unknown who might have had an interest in the common trust fund, objected that , notice by publication was constitutionally inadequate.

--Held:  Notification by publication was adequate for the unknown beneficiaries but inadequate for the known beneficiaries.

--reasonably certain to inform those affected..

--Notes on Mullane and the Requirement of Adequate Notice.

--Relationship of Notice to Jurisdictional Basis.

--The Due Process Clause, which requires the existence of an acceptable jurisdictional basis, also requires that D be given adequate notice of the pendency of the proceeding and an opportunity to be heard.

--The requirement of adequate notice is entirely separate from the requirement of jurisdictional basis.

--the judgment will be invalid if the D has not been given adequate notice.

--The Mullane Test:

A 2-Part Inquiry:

1.  Is the method chosen reasonably likely to reach those affected?

2.  If conditions do not reasonably permit such notice, is the method chosen about as good as any other?

--On this standard the result in Mullane was clear:

--Notice by publication failed the first part of the test for both known and unknown beneficiaries.

--For known beneficiaries: publication failed the 2nd test as well, because notice by mail was clearly more likely to inform them than notice by publication.

--For unknown beneficiaries:  notice by publication was adequate, not because it was likely to inform them, but because it passed the 2nd part of the test;  not other technique was more likely to give them actual notice.

--There are numerous ways of giving constitutionally adequate notice.

--personal service of process by an official of the court or a private process server.
--service upon an authorized agent;

--service by mail;

--and substituted personal service, in which the process server leaves the summons and complaint at the D’s house with “some person of suitable age and discretion then residing therein.”

--publication (only when identity, interest, or address of persons affected by legal action are unknown)
--Each state has technical statutes and rules of court which specify the form of process and the way in which it must be served.

--The measure of adequate notice for in rem as well as in personam actions is the 2-part Mullane test.

--2 Principles of Jurisdiction:


1.  Reasonable Notice;


2.  Connections to the Forum



--connections with place where being sued.

-HISTORY:  FROM POWER AND TERRITORIALITY TO CONTACTS AND FAIRNESS.

V. Early Dogma.

--Territorial Power Theory:
-announced in Pennoyer v. Neff.

-relied on a conception of the states as nearly independent sovereigns.
--2 Principles of Public Law:

-1.  That every State possesses exclusive jurisdiction and sovereignty over persons and property within its territory…

2.  Other principle:  That no State can exercise direct jurisdiction and authority over persons or property without its territory.

--The result of these 2 Principles of Public Law was that physical power over the D and his property was necessary for a constitutional exercise of juris.
--An exercise of juris could not be sustained, no matter how close D’s ties with the state, unless the state had some sort of physical power.

--Physical power was sufficient for the constitutional exercise of juris;  in other words, power would always justify the exercise of juris no matter how weak the D’s ties with the state were.

--In practice, only 2 jurisdictional bases perfectly satisfied the theory.

--A state court could exercise some form of in rem juris if it seized a piece of D’s property within the state’s borders, 

--It could exercise in personam juris if D had been served with process while present within the state.

--The opinion in Pennoyer recognized 3 additional bases for in personam juris that could be derived from the territorial power theory:

1.  Juris based on appearance or consent .



-if a D actually appeared in court,



-if a D consented to the court’s juris.


2.  Domicile within the state did not guarantee that the

D was at any given moment subject to the court’s power, but it did mean that she has a permanent territorial affiliation with the state and was regularly subject to its laws.


3.  Juris over a corporation based upon its incorp within

the state also is consistent with the territorial power theory.



--a corp is a domiciliary of its charter state, but

 also owes its legal life to that state’s laws.



--a state could require a corp’s consent to suits in

its courts in return for allowing its existence as a limited liability association.


--In summary, the Supremes adoption in Pennoyer of the territorial power theory limited jurisdictional practice to a very few jurisdictional bases—known as the traditional bases for juris.

--A court could exercise some forum of in rem juris if there was some piece of D’s property located within the state;

--it could exercise in personam juris if:  

-the D was personally served with process while

 present in the state,

-of he was a domiciliary of the state, or

-if he consented to the ct’s juris.

-a ct could exercise in personam juris over a corp if it

 was chartered in the state.

VI. Stretching the Dogma by Fictions.

--The territorial power theory and the exceedingly narrow jurisdictional practice that it required proved too confining for the courts as modern methods of transportation, communication and commerce made interstate litigation more common.
--For ex, an interstate auto accident could produce a very distressing result under the traditional theory.

--ex.:  page 36.

--Similarly, a foreign (out of state) corp could send its products into the forum state and derive substantial revenue from sales, yet not be amenable to suit by a consumer in the state’s courts.

--Initially, courts tried stretching the traditional theory with the doctrine of implied consent.

--The consent that was implied was fictional.


--D conducted certain activities in the forum, and

 consent was inferred from those activities.

--By driving into the state, the nonresident “consented”

to the juris of the state’s courts.

--The same fiction could be used to support juris over a D who engaged in any sort of closely regulated activity within the state.

--The consent fiction also authorized juris over foreign corps.

--The Privileges and Immunities Clause does not apply to corps, so a state could prohibit a corp from conducting any activities within its territory.

--If the state could extort actual consent, it could infer the corp’s consent from the entity’s decision to engage in business in the forum.
--The courts also used the fiction of corporate presence as another doctrine-stretching device to justify the exercise of juris over foreign corps.


--idea that if a corp was conducting activities in the

 forum it could be deemed to be “present” there.
--A foreign corp is amenable to process to enforce personal liability, in the absence of consent, only if it is doing business within the State in such a manner and to such an extent as to warrant the inference that it is present there. 
--The fictions of “consent” and “presence” proved to be adequate theoretical justifications for the exercise of juris over foreign corps.

--to determine how much contact b/tw the D and the State was necessary to imply consent or presence,


--the courts settled upon the practical test of “doing

 business”.
--if the D was doing business in the forum, juris existed;  otherwise, it did not.

--if the D’s forum-related activities were continuous and systematic, the courts were likely to find it amenable; otherwise not. 

VII. Contacts and Fairness.
--The doctrinal overhaul, which began in International Shoe v. Washington and continues today, is best viewed
as a shift in the conceptual basis of state-court jurisdiction from power to fairness.

--State-court jurisdiction is no longer based on physical power over the person or property of the D.

--Today the law is much more concerned with fairness, convenience, and the justified expectations of the parties.

--Shift from Power to Fairness.
--International Shoe Co. v State of Washington 
(1945).

--Appellant is a Delaware corp, principal place of business in St. Louis, Missouri.

--maintains places of business in several states.

--has no office in Washington


--makes no contracts for sale or purchase.

--maintains no stock of merchandise in that state and makes there no deliveries of goods in intrastate commerce. 

--11-13 salesmen in Washington, principal activities were confined to that state.

--State of Washington wants to collect unemployment taxes.
--Due process requires only that in order to subject a D to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. 

--Presence in the state has never been doubted when the activities of the corp there have been continuous and systematic.

--To the extent that a corp exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state. 

--The exercise of that privilege may give rise to obligations, and so far as those obligations arise out of or are connected with the activities within the state , a procedure which requires the corp to respond to a suit brought to enforce them can hardly be said to be undue.

--International Shoe Holding:  2 Prongs:

(Test for In Personam Jurisdiction):

1. minimum contacts

2. fair play & substantial justice

(fairness)

--When argue against In Personam Jurisdiction,

Arguing against Due Process.

--Notes and Questions on International Shoe and the Minimum Contacts Standard.

--Long-Arm Jurisdiction.
--One important consequence of the decision was that it authorized the states to enact long-arm statutes, extending their court’s jurisdiction toward the newly expanded constitutional limits.

--The Supremes could have reached the same result in International Shoe under the traditional standard of 

“doing business”.

--The activities of the D were neither irregular nor casual.

--They were systematic and continuous throughout the years in question.

--The territorial power theory could explain juris in cases like International Shoe only by resort to the fictions of “presence” and “consent”.

--Minimum Contacts or Fair Play & Substantial Justice.

--The New Test estab by International Shoe requires:

1.  that the D have certain minimum contacts with [the forum] such that


2.  the maintenance of the suit does not offend

traditional notions of fair play and substantial   justice.

--McGee v. International Life Insurance Co.  (1957).

--focused on overall fairness.

--Apart from this one contact, the record revealed no other connection between D and Calif.
--The opinion endorsed the trend toward expanded state court jurisdiction, relying on changing patterns of business and commerce to justify it.

--The opinion seemed to emphasize the “fair play and substantial justice” component of the International Shoe Test.

--The Court’s concern with the relative inconvenience of the P and the D, the regulatory interest of the forum state, and the ease of access to sources of proof make it clear that McGee is a “fairness case”.

--Hanson v Denckla (1958).

--Minimum Contacts case.
--This case gives us purposeful availment,


--a subdivision of minimum contacts.

--Minimum Contacts = a growth from Power Theory.

--Penn domiciliary, created trust in Delaware.

--Named Del. Trustee.

--Then moved to FL.

--Del. Trust – Del. Trustee.

--Penn. domicile – FL domicile.

--HELD:  FL lacked juris over the Del. Trustee; 

Del. Ct was justified in refusing to give full faith & credit to the FL judgment.

--No contacts in FL.
-Florida




-Delaware




-Died




-Created Trust

-Executed Powers Appt.

--Must sue Trustee in Delaware, he had no contacts outside of Del.

--res judicata—the thing has been decided.

--Hanson v. Denckla:

--In McGee, the Court noted the trend of expanding personal juris over nonresidents.


--McGee—a fairness case.

--Rule of Hanson:
--However minimal the burden of defending in a foreign tribunal;  a D may not be called upon to do so unless he has had the “minimal contacts” with that State that are a prerequisite to its exercise of power over him.
--We fail to find such contacts in the circumstances of this case.

--The D trust company has no office in FL, and transacts no business there.

--None of the trust assets has ever been held or administered in FL, and the record discloses no solicitation of business in that State either in person or in mail.

--The cause of action is not one that arises out of an act done or transaction consummated in the forum State.

--In that respect it differs from McGee.

--This action involves the validity of an agreement that was entered without any connection with the forum state.

--The agreement was entered into in Del. by a trust company incorporated in that State and a settler domiciled in Penn.

--But the record discloses no instance in which the trustee performed any acts in FL that bear the same relationship to the agreement as the solicitation in McGee.
--This suit cannot be said to be one to enforce an obligation that arose from a privilege the D exercised in FL.

--Hanson v. Denckla:
--All problems happened in FL.

--But Trustee had no contacts with FL.

--Trustee is one being sued.

--The unilateral activity of those who claim some relationship with a nonresident D cannot satisfy the requirement of contact with the forum State.

--Rule:

--The application of that rule will vary with the quality and nature of the D’s activity, but it is essential in each case that there be some act by which the D purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.

--As we understand FL law, the trustee is an indispensable party over whom the court must acquire jurisdiction before it is empowered to enter judgment in a proceeding affecting the validity of a trust.
--Notes and Questions on McGee and Hanson.

--Juris and Choice of Law:

--The opinion in Hanson is notable for its clear indication that more contact between the D and the state may be required to justify the application of the state’s law to the D’s conduct:  
--[A state]  does not acquire that juris by being the “center of gravity” of the controversy, or the most convenient location for the litigation.

--The issue is personal juris, not choice of law.

--Hanson:  the Court was forced to use the constitutional restrictions on juris to do the dirty work instead.

--The later decisions of the Supreme Court have relied heavily on Hanson and its requirement that there be some act by which the D purposefully avails itself of the privilege of conducting activity in the forum State.

--International Shoe:


1.  Minimum Contacts



-purposeful availment


2.  Fair Play & Substantial Justice (Fairness)



-inconvenient to D



-P’s interest in Forum



-State’s interest



-Sources of Proof

-JURISDICTION AFTER 1977.

VIII. Introductory Note.

IX. Note on Shaffer v. Heitner.

--Shaffer v Heitner
--Most famous for its unification of in personam and in rem jurisdictional analysis under the International Shoe Standard.
--Point:  use International Shoe Standard on in personam and in rem jurisdiction.

-P:  shareholder in Greyhound.

-Greyhound:  Del corp with principal place business AZ.

-Del court asserted Quasi-In-Rem juris over Ds, based Not on their minimum contacts with Del, But on their ownership of Greyhound stock with a situs in Del according to a unique Del statute.
--The Supremes invalidated the exercise of juris .

--Shaffer v Heitner:
--HELD:  that all attempts to exercise juris must satisfy the minimum contacts of International Shoe.

--Rule:
--The Court asserted that all assertions of state-court jurisdiction must be evaluated according to the standards set forth in International Shoe and its progeny.
--Made no distinction between type of jurisdiction.

(in personam or in rem).

--committed to the “contacts” rather than the “fairness” interpretation of International Shoe.

X.  The More Recent Cases.

--World-Wide Volkswagon Corp. v Woodson

(1980)

--WW in incorp & has its business office in NY.
--Seaway-retail dealer inc & place of business = NY.

--No evidence that WW or Seaway does any business in OK, ships or sells any products to or in that State, has an agent there, or purchases advertisements in any media calculated to reach OK.

--“Paucity of contacts between petitioners & OK”

--As has long been settled, & as we reaffirm today, a state court may exercise personal juris over a nonresident D only so long as there exist “minimum contacts” between the D and the forum State.

--We find in the record before us a total absence of those affiliating circumstances that are a necessary predicate to any exercise of state-court juris.

--Petitioners carry on no activity whatsoever in OK.

--Foreseeability  alone has never been a sufficient benchmark for personal juris under the Due Process Clause.

--World-Wide Volkswagon Corp. v Woodson

--Rule:

--But the foreseeability that is critical to the due process analysis is not the mere likelihood that a product will find its way into the forum State.

--Rather, it is that the D’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.

--Whatever marginal revenues petitioners may receive by virtue of the fact that their products are capable of use in OK is far too attenuated a contact to justify that State’s exercise of in personam juris over them.

--The Court accepts that a State may exercise juris over a distributor which “serves” that State “indirectly” by delivering products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.
--minimum contacts must exist between the parties, the contested transaction, and the forum State.

--The contacts between any two of these should not be determinative.

--Assuming that a State gives a nonresident D adequate notice and opportunity to defend, I do not think the Due Process Clause is offended merely because the D has to board a plane to get to the site of the trial.

--..recognizing the commercial reality…When an action in fact causes injury in another State, the actor should be prepared to answer for it there unless defending in that State would be unfair for some reason other than that a State boundary must be crossed.

--W-W VW Dissent HOLDING:

--If a P can show that his chosen forum State has a sufficient interest in the litigation (or sufficient contacts with the D), then the D who cannot show some real injury to a constitutionally protected interest should have no constitutional excuse not to appear.

--..juris is premised on the deliberate and purposeful actions of the Ds themselves in choosing to become part of a nationwide, indeed a global, network for marketing and servicing automobiles.

--even if the forum’s exercise of juris causes no unfairness to the D, it may yet be unconstitutional b/c of its infringement upon the sovereignty of the other states.
World-Wide VW v. Woodson:

--beginnings of Stream of Commerce theory.

--Test from W-W VW:  2-Stage Test:


1.  Requirement that D establish purposeful contacts 



with the forum; (Most Important Step);



then, and only then:


2.  Requires a Weighing of the overall Fairness of the 



Exercise of Juris, Weighing such Factors As:



a.  inconvenience to D;



b.  P’s interest in a ready forum;

c.  state’s regulatory interest in the cause of 


action;



d.  ease of access to sources of proof

--Notes and Questions.

--Stream of Commerce.

--The stream of commerce doctrine developed in state courts during the Supremes 20-year silence on juris.

--The Doctrine held that a manufacturer of defective goods should be amenable to juris wherever those goods are distributed, either directly or indirectly, through the stream of commerce. 

--The World-Wide majority approves of the stream of commerce concept but adds the important limitation that juris may not exist where the product enters the forum not through the chain of distribution but rather as a result of the foreseeable action of a consumer who purchased it elsewhere.

--Although the World-Wide majority holds foreseeability in the forum not sufficient for jurisdiction, it does indicate that foreseeability is a relevant concept.

--The foreseeability that is crucial is D’s anticipation (given its forum-related activity) that it could be “hales into court” in the forum.

--in other words, a D is amenable to juris in the forum if it could foresee being amenable to juris in the forum.

--Insurance Corp. of Ireland Ltd. V Compagnie 

Des Bauxites De Guinee (1982).

--conclusively disposes of the federalism rationale.
--If all that remains is the D’s liberty interest, that interest seems to be adequately protected by the 2nd step—the fairness step.

--Keeton v Hustler Magazine, Inc. (1984).
--Diversity Case;  P sued for libel.
--P:  resident of NY;  D:  Ohio Corp, Place bus:  Calif.

--Case filed in NH (only state c/b filed, b/c long Stat Limit.

--First Case with Nobody from Jurisdiction.

--Discussed Single Publication Rule:


--One action for damages, Damages may be recovered

 from all other States in One Action.

--Discussed State’s Interests:  NH & Calif.’s interests.

--Court applies International Shoe Test:

--ROL:  International Shoe 2-Part Test.

--Single-Publication Rule:
--require court to award petitioner “damages caused in all states” should she prevail in her suit, even though the bulk of petitioner’s alleged injuries had been sustained outside NH.

--NH’s unusually long (6-year) limitations period for libel actions—the only state where petitioner’s suit would not have been time-barred when it was filed.

--Respondent’s regular circulation of magazines in the forum State is sufficient to support an assertion of jurisdiction in a libel action based on the contents of the magazine.
--IN sum, the combination of NH’s interest in redressing injuries that occur within the State and its interest in cooperating with other States in the application of the “single publication rule” demonstrates the propriety of requiring respondent to answer to a multistate libel action in NH.

--But respondent is carrying on a part of its general business in NH, and that is sufficient to support juris when the cause of action arises out of the very activity being conducted, in part, in NH.

--…inquiry focuses on the relations among the D, the forum, and the litigation.

--Keeton v Hustler Magazine:

--Respondent Hustler Magazine, Inc. has continuously and deliberately exploited the NH market, it must reasonably anticipate being hales into court there in a libel action based on the contents of its magazine.

--And since respondent can be charged with knowledge of the “single publication rule”, it must anticipate that such a suit will seek nationwide damages.

--Respondent produces a national publication aimed at a nationwide audience.

--There is no unfairness in calling it to answer for the contents of that publication wherever a substantial number of copies are regularly sold and distributed.

--Notes and Questions.

--The Court uses the 2-Step Procedure it devel in World-Wide VW:

1.  assessing contacts between the D and the forum;


2.  evaluating the fairness of the exercise of juris.

--Keeton can be thought of as the mirror image of World-Wide.

--In World-Wide, the contacts analysis leads to a holding of no juris in spite of the fact that many of the fairness considerations point toward amenability.

--Quite the opposite is true in Keeton, the contacts analysis leads to a holding that juris exists even though many of the fairness factors point in the opposite direction.

--rule to be taken from Keeton:  even if the state has relatively little interest in the dispute, and even if the exercise of juris could result in an unfair choice-of-law decision, and even if the P has no significant connections with the forum, the forum may exercise juris over a D who has purposefully established significant contacts with the state.

--Calder v Jones (1984).

--Magazine case.
--What the Editors did played a huge part of this case.

(Editor checks for truthfulness of article.)

--P brought a defamation action in Calif against the Enquirer, its local distributing company, the author of the article, and the Enquirer’s editor.


--sued all, including writers (no contacts).

--HELD:  The Calif court had juris over both individual defendants.  

--Their status as employees did not give them immunity.
--Their intentional, and allegedly tortuous, actions were expressly aimed at Calif…

--…and they knew that the brunt of that injury would be felt by respondents in the State in which she lives and works and in which the National Enquirer has its largest circulation.

--..their status as employees does not some how insulate them from juris.

--Each D’s contacts with the forum State must be assessed individually..

--Each individual D’s conduct must be assessed individually.

--They are purposefully availing selves of forum state by selling magazines there—purposeful contacts.

(Keeton v Hustler Magazine).

--Helicopteros Nacionales de Columbia v Hall

 (1984).

--Sued in Texas.
--When a controversy is related to or “arises out of” a D’s contacts with the forum, the Court has said that a “relationship among the D, the forum, and the litigation” is the essential foundation of in personam juris.  

(Shaffer v Heitner).

--In short, the foreign corp, through its president, “had been carrying on in Ohio continuous and systematic, but limited, part of its general business,” and the exercise of general juris over the Philippine corp by an Ohio court was “reasonable and just”.

--..makes clear that purchases and related trips, standing alone, are not a sufficient basis for a State’s assertion of juris.

--ROL:  Specific Juris:

We hold that mere purchases, even if occurring at regular intervals, are not enough to warrant a State’s assertion of in personam juris over a nonresident corporation in a cause of action not related to those purchase transactions.

--We hold that Helicol’s contacts with the State of Texas were insufficient to satisfy requirements of the Due Process Clause of the 14th Amendment.

--Buzz Words:  Continuous & Systematic.

--Minimum Contacts must be Continuous & Systematic.

--If not Related, must have Specific Jurisdiction.

--This Case Adopts General v Specific Jurisdiction Dichotomy.

--The Court held:  no general juris over Helicol in Texas.
--Notes and Questions.

--The Court adopts explicitly the general/specific jurisdiction dichotomy.

--General Jurisdiction exists when D’s contacts with the state are sufficient to support juris even in an action completely unrelated to those contacts.

--Specific Jurisdiction applies in a case where D’s forum connections are fewer and less significant, but the cause of action arises out of those contacts.

--Notes on General and Specific Jurisdiction.

--contacts that are not “claim-related” must be so numerous and significant that they justify general jurisdiction.

--Professor Brilmayer proposes a narrow standard of substantive relevance to P’s claim:  

--A contact is related to the controversy if it is the geographical qualification of a fact relevant to the merits.

--A contact between the forum and the D is claim-related only if it is an event that is relevant under substantive law.

--Narrow Test:  relevant under substantive law?

--Professor Twitchell finds the test to narrow and would consider for purposes of specific juris D’s forum activities that are similar to the acts that gave rise to the claim.


--Broad Test:  looks @ similar actions in forum State.

--To focus the Brilmayer-Twitchell debate, consider this case:  D, a trucker who regularly drives his truck on business into and out of the forum, injures the P on such a trip, but the collision occurs one mile outside the forum.

--For Twitchell, the D’s forum contacts are claim-related because they are similar to the event that caused the claim;

--For Brilmayer, they are not because driving a truck into the forum on other occasions is not relevant to P’s claim under the substantive law of negligence.

--International Shoe Test:


1.  Minimum Contacts:



--purposeful availment



--continuous & systematic


2.  Fairplay & Substantial Justice:



--inconvenience to D,



--P’s interest in forum,



--State’s interest,



--Sources of Proof

--Burger King Corp. v Rudzewicz (1985).

--1st Test:…the constitutional touchstone remains whether the D purposefully established “minimum contacts” in the forum State.
--the foreseeability that is critical to due process analysis…is that D;s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.

--….essential in each case that there be some act by which the D purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.

--This purposeful availment requirement ensures that a D will not be haled into a juris solely as a result of “random, fortuitous, or attenuated” contacts or of the “unilateral activity of another party or a third person.

--2nd Test”  Once it has been decided that a D purposefully established minimum contacts within the forum State, these contacts may be considered in light of other factors to determine whether the assertion of personal juris would comport with “fair play and substantial justice”.

--Thus courts in appropriate cases may evaluate:

1.  the burden on the D,

2. the forum State’s interest in adjudicating the dispute,

3. the P’s interest in obtaining convenient & effective relief,

4.  the interstate judicial system’s interest in obtaining the most efficient resolution of controversies,

5.  the shared interest of the several States in furthering fundamental substantive social policies.

--These considerations sometimes serve to establish the reasonableness of juris upon a lesser showing of minimum contacts than would otherwise be required.

--Burger King:
--On the other hand, where a D who purposefully had directed his activities at forum residents seeks to defeat juris, he must present a compelling case that the presence of some other considerations would render juris unreasonable.
--Nevertheless, minimum requirements inherent in the concept of fair play and substantial justice may defeat the reasonableness of juris even if the D has purposefully engaged in forum activities.

--Jurisdictional rules may not be employed in such a way as to make litigation so gravely difficult and inconvenient that a party unfairly is at a severe disadvantage in comparison to his opponent.

--We believe there is substantial record evidence supporting the District Court’s conclusion that the assertion of personal juris over Rudzewicz in FL for the alleged breach of his franchise agreement did not offend due process.

--this franchise agreement grew directly out of a contract which had a substantial connection with that State.

--Saying the P must prove minimum contacts.

--Then the burden shifts to D to show compelling reason why not.

--See 5 FACTORS (above).

--Burger King:
Court Held:

--1st Prong:  Plaintiff must prove sufficient Minimum Contacts, Then,

--2nd Prong:  Burden then shifts to D to show compelling reason why no juris exists.


--Brennan’s 5 Reasons or Factors in the Fairness

 calculation:


1.  burden on D,


2.  forum State’s interest in adjudicating the dispute,

3.  P’s interest in obtaining convenient & effective relief,

4.  interstate judicial system’s interest in obtaining the most efficient resolution of controversies,

5.  shared interest of the several States in furthering fundamental substantive social policies.

--Notes and Questions.

--Once P has shown that D has purposefully established minimum contacts with the forum, the burden of persuasion on the fairness issue is on the Defendant, who must present a compelling case that the presence of some other considerations would render juris unreasonable.
--Asahi Metal Industry Company, Ltd. V Superior

 Court (1987).

--2 international Defendants fighting an indemnity case in California.
--minimum contacts must have a basis in some act by which the D purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.

--Court focused more on fairness:

--Considering the international context, the heavy burden on the alien D, and the slight interest of the P and the forum state, the exercise of personal juris by a Calif court over Asahi in this instance would be unreasonable and unfair.

--Because the facts of this case do not establish minimum contacts such that the exercise of personal juris is consistent with fair play and substantial justice..

--This is one of those rare cases in which minimum requirements inherent in the concept of fair play and substantial justice…defeat the reasonableness of jurisdiction even though the D has purposefully engaged in forum activities.

--This case fits within the rule that minimum requirements inherent in the concept of fair play and substantial justice may defeat the reasonableness of jurisdiction even if the D has purposefully engaged in forum activities.

--Notes and Questions.
--4 Supremes agreed on Minimum contacts analysis in Asahi.
--8 to 1 on Fairness in Asahi.

--Until Asahi, the Supremes had never held that a case could fail the reasonableness test even thought he D had minimum contacts with the forum.

--The idea behind the stream of commerce theory is that a manufacturer should not be insulated from amenability in the forum simply because the distribution and sale of its products in the forum are accomplished through middle men (distributors and retailers) instead of directly by the manufacturer.
--In World-Wide, the majority added a significant limitation ot the theory:  although juris over the manufacturer exists when the product arrives in the forum state via the chain of distribution, there is no juris when the chain of distribution ends outside the forum and the foreseeable acts of a consumer bring the product into the forum, where it causes injury.

--The plurality in Asahi would place a much tighter restriction on the theory:  the mere fact that the chain of distribution or stream of commerce bring the product into the forum is not sufficient to conclude that the manufacturer of the product has minimum contacts with the forum.

--BASES FOR JURISDICTION.

--Traditional Bases for Jurisdiction:

(3 relationships between the D and the forum state):

1.  the D is served with process while present within the state’s territory,


2.  the D is a domiciliary of the state, or


3.  the D consents to the state’s exercise of juris.

--Bases of Jurisdiction:

--Personal Presence in State;


--Domicile, Residence, Citizenship;


--Appearance & Consent.

--Must have Proper Basis for Jurisdiction:  

What a State must do to get Jurisdiction:

--Traditional Bases for Jurisdiction:


1.  Personal Service within the State;


2.  Domicile;


3.  Consent.

Traditional Bases for Jurisdiction

[A]  Personal Service Within the State

--Burnham v. Superior Court

--ROL:  Does not matter why D is in the State, if D there, jurisdiction exists.

--Most states had statutes or common-law rules that exempted form service of process individuals who were brought into the forum by force or fraud, or who were there as a witness in unrelated judicial proceedings.

--These exceptions obviously rested upon the premise that service of process conferred jurisdiction.

--ROL:  in-State service as basis for jurisdiction.

--Pennoyer ROL:  D must be brought within the court’s jurisdiction by service of process within the State, or his voluntary appearance.  (fundamental principle of jurisprudence).

--International Shoe ROL:  Due process does not necessarily require the States to adhere to the unbending territorial limits on jurisdiction set forth in Pennoyer.

--The general rule that a State may dispense with in-forum personal service on nonresident defendants in suits arising out of activities in the State.

--ROL:  the defendant’s litigation-related “minimum contacts” may take the place of physical presence as the basis for jurisdiction.

--Shaffer ROL:  Involved jurisdiction over an absent defendant, when the “minimum contact” that is a substitute for physical presence consists of property ownership it must, like other minimum contacts, be related to the litigation.

--Shaffer:  quasi in rem jurisdiction & in personam jurisdiction are really one and the same and must be treated alike—leading to the conclusion that quasi in rem jurisdiction, …must satisfy the litigation-relatedness requirement of International Shoe.

--International Shoe confined its “minimum contacts” requirements to situations in which the D “be not present within the territory of the forum”, and nothing in Shaffer expands that requirement beyond that.
--Burnham:  we reaffirm today our time-honored approach, the Due Process clause requires analysis to determine whether traditional notions of fair play and substantial justice have been offended.

--Transient Rule:  provides a defendant voluntarily present in a particular State today “clear notice that he is subject to suit in the forum…

--The transient rule is consistent with reasonable expectations and is entitled to a strong presumption that it comports with due process.

--Transient Juris…in the 100 years between Pennoyer and Shaffer, it was clearly sufficient to support an exercise of personal jurisdiction.

--Shaffer struck down attachment jurisdiction.

--One justification for Transient Jurisdiction:

A defendant has a reasonable expectation of amenability to suit in the forum if she is served with process there;  thus, by entering the forum she assumes the risk.

--General Jurisdiction and Forum Shopping.
--According to Burnham, personal service within the state provides a basis for general jurisdiction, i.e., there need be no connection of any kind between defendant’s transient presence in the state and plaintiff’s claim.

--the Supremes subject a state’s choice of its own law only to minimal scrutiny; and a state can almost always apply its own statute of limitations.

--Force, Fraud and Immunity.

--If the defendant was brought into the forum state by force or fraud and then served with process,  most courts refused to exercise jurisdiction.

--To the same effect was the 

doctrine of immunity form process, 

which protected defendants who were served while attending judicial proceedings in the forum as witnesses or civil defendants; 

some courts also extended the protection to criminal defendants, civil plaintiffs, and attorneys.
--The limits on jurisdiction based upon force, fraud, and immunity are less important today that they once were because modern jurisdictional theory and modern long-arm statutes permit state courts to exercise jurisdiction over nonresidents without in-state service.

--The Subpoena Power.

--Once largely dependent on personal service of process, 

State court juris has been expanded by advances in jurisdictional theory and the enactment of ambitious state long-arm statutes.

--The power to compel the attendance of witnesses, however, has not shown proportional growth, most states still require in-state service.

[B]  Domicile, Residence, and Citizenship

NOTES AND QUESTIONS.

--Justifications.
--Domicile traditionally has been considered a constitutionally adequate basis for jurisdiction.
--3 different reasons have been advanced for conclusion that domicile is a constitutionally adequate basis for juris:

1. Benefits & Burdens.

2. Fairness.

3. Necessity.

--Benefits & Burdens.

--Domicile in the state is alone sufficient to bring an absent defendant within the reach of the state’s jurisdiction for purposes of a personal judgment by means of appropriate substituted service…

--…the authority of a state over one of its citizens is not terminated by the mere fact of his absence from the state.

--Enjoyment of the privileges of residence within the state, and the attendant right to invoke the protection of its laws, are inseparable from the various incidences of state citizenship.

--Fairness.

--A 2nd justification for domicile as an adequate jurisdictional basis was advanced by the court…

--…to requires a person to defend a claim conveniently at home, where he has every reason to anticipate that he may be sued and where the state has a strong general interest in his economic health.

--Necessity.

--A final justification is based on necessity;  there should be some place where the defendant is continuously amenable to suit on any cause of action.

--According to Shaffer v. Heitner, all exercises of jurisdiction must satisfy the “minimum contacts …fair play and substantial justice” standard of International Shoe.
--General & Specific.

--Domicile is a basis for general jurisdiction.

--If jurisdiction is based on domicile, plaintiff’s cause of action need not arise out of defendant’s connection with the state.

--A defendant can be sued in his own domicile upon any cause of action no matter where it arises.

--Domicile can also operate as a basis for specific jurisdiction.

--Many long-arm statutes use domicile as a basis for specific jurisdiction in cases arising out of defendant’s living in a marital relationship in the forum.

[C]  Appearance and Consent

[1]  Appearance

INSURANCE CORP OF IRELAND, LTD. V. COMPAGNIE DES BAUXITES DE GUINEE

--Case about sanctions for failure to comply with discovery orders.

--CBG has to sue to get insurance proceeds.

--CBG claims that the loss was covered by the business interruption insurance, but the insurers refused to indemnify CBG.

--CBG sued INA and the excess insurers in Pennsylvania.
--INA did not contest the personal juris of the district ct, but several of the excess insurers did.

--CBG attempted to use discovery in order to show that the excess insurers had sufficient contact with Penn for the district court to exercise juris over them.

--During a period of about 2 years, the insurers resisted CBG’s discovery requests on various grounds.

--As Plaintiff, always must prove personal & subject matter juris and venue.

--Must prove such through the Discovery.

--INA refuses to comply with discovery.

--1st, CBG writes letter to INA.

--2nd, filed Motion to Compel.  Motion was granted.

--Order was disobeyed.

--Next, file Motion for Sanctions.

--Judge decided under FRCP 37 that court had personal juris over INA.

--Court analyzed Rule 12(H).

--Usually, can make a Special Appearance to answer juris questions and contest the issue.

--Once appear---jurisdiction.

INSURANCE CORP OF IRELAND, LTD. V. COMPAGNIE DES BAUXITES DE GUINEE

--If file for Special Appearance to contest jurisdiction, and judge rules against, the issue then comes to a different court that cannot rule against, But that court would hold res judicata.

--Because the requirement of personal juris represents first of all an individual right, it can, like other such rights, be waived.
--…regardless of the power of the State to serve process, an individual may submit to the juris of the court by appearance.
--In sum, the requirement of personal jurisdiction may be intentionally waived, or for various reasons a defendant may be estopped from raising the issue.

--These characteristics portray it for what it is—

A legal right protecting the individual.

--The actions of the defendant may amount to a legal submission to the jurisdiction of the court, whether voluntary or not.

--The expression of legal rights is often subject to certain procedural rules:  the failure to follow those rules may well result in a curtailment of the rights.

--The failure to enter a timely objection to personal juris constitutes, under Rule 12(h)(1), a waiver of the objection.

--The Rule 37 sanction applied to a finding of personal juris creates no more of a due process problem than the Rule 12 waiver…

INSURANCE CORP OF IRELAND, LTD. V. COMPAGNIE DES BAUXITES DE GUINEE

--A defendant is always free to ignore the judicial proceedings;  risk a default judgment, and then challenge that judgment on jurisdictional grounds in a collateral proceeding.
--By submitting to the juris of the court for the limited purpose of challenging juris, the defendant agrees to abide by that court’s determination on the issue of juris:  

that juris will be res judicata on that issue in any further proceedings.

--Because the District Court’s decision to invoke the sanction was accompanied by a detailed explanation of the reasons for that order and because that decision was upheld as a proper exercise of the District Court’s discretion by the Court of Appeals, ….

NOTES AND QUESTIONS ON BAUXITES & JURISDICTION BASED ON APPEARANCE

--Scope of a General Appearance.
--A defendant who makes a general appearance in the forum to litigate the merits of plaintiff’s claim is subject to the forum’s personal jurisdiction even if he has no other contact with the forum state.

--There is juris over the defendant on the cause of action on which he appears, and it is equally clear that an appearance in one action is not a basis for juris in a totally unrelated suit.
--The Special Appearance.

--A special appearance is a device which permits a defendant to appear for the sole purpose of litigating the court’s juris without making a general appearance and thereby consenting to the court’s exercise of juris.

--The right to make a special appearance is not guaranteed by the Due Process Clause, but now all states permit some form of special appearance.

--The FRCP no longer require a special appearance.

--Defendant simply includes the jurisdictional objection in the answer or in a preliminary Rule 12 motion.

--Defendant does not waive the jurisdictional objection and submit to the court’s juris by answering on the merits.

--In the words of Rule 12(b):  No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion.

--Defendant waives her jurisdictional objection only if:

1.  she makes a Rule 12 motion but does not include in it the objection to personal jurisdiction or

2.  she does not make a Rule 12 motion and she fails to include the jurisdictional objection in her answer.

--Rule 12 objections are waived if not plead in the first pleading.

--Preclusion of the Jurisdictional Issue.

--If defendant attacks the court’s juris and the court erroneously finds against him, that erroneous finding has issue preclusion effect, unless reversed by the appropriate  appellate court.

--The issue cannot be relitigated in a subsequent collateral attack.

--A defendant who loses a jurisdictional challenge is well advised to stay in the forum and litigate the merits of the action.
--Otherwise, plaintiff will win a default judgment that can be enforced in any state where defendant has property.

--In an action on the judgment, defendant has not defense;  the jurisdictional issue is precluded by the prior litigation, and the merits are merged into a judgment that is entitled to full faith and credit.

--Bauxites Evaluated.

--…the well-settled doctrines of waiver and preclusion can subject a defendant to juris in the forum even in the absence of minimum contacts.

--Even if a defendant lacks minimum contacts with the forum, his conduct in the forum’s courts can result in a relatively invulnerable, although erroneous, finding of juris.

--Even if judge finds against you, still litigate the issue & then appeal jurisdictional issue.

--Plaintiff’s Appearance.

--The doctrines of appearance and submission have some application to plaintiffs as well.

--Suppose plaintiff having no connection with the forum sues a defendant there, and defendant counterclaims against plaintiff.

--The forum has judicial juris over the plaintiff on the original claim as well as the counterclaim.

--By resorting to the state’s courts, plaintiff has supplied a reasonable basis for the state’s exercise of jurisdiction.

[2]  Consent

NATIONAL EQUIPMENT RENTAL LTD. V. SZUKHENT 

--The respondents obtained certain farm equipment from the petitioner under a lease.
--The Lessee designated an agent for the purpose of accepting service of any process within the state of NY.

--The respondents were not acquainted with her.

--ISSUE:  Whether a party to a private contract may appoint an agent to receive service of process within the meaning of FRCP 4(d)(1), where the agent is not personally known to the party and where the agent has not expressly undertaken to transmit notice to the party.

--Under the well-settled general principles of the law of agency, her prompt acceptance and transmittal to the respondents of the summons and complaint pursuant to the authorization was itself sufficient to validate the agency, even though there was no explicit previous promise on her part to do so…

--HOLDING:  We hold only that, prompt notice to the respondents having been given, she was their “agent authorized by appointment” to receive process within the meaning of FRCP 4(d)(1).

--Lease agreement designated an agent for acceptance of service of process.

--She was not known to respondents, & she did not even know she had been appointed.

--Court held she was a valid agent for service of process.

--She received and accepted service of process & passed it on to appointed person.

--In Federal Court, clock begins to run once party served.

--Agent for service of process accepted & gave prompt notice to Defendant…validated the agent for service of process.

--Court held that service was validated by fact that prompt notice was given by agent.

NATIONAL EQUIPMENT RENTAL LTD. V. SZUKHENT
--Point of Case:  as long as prompt notice given…upheld.

--If foreign (outside Ala.) corp selling in Ala:

Agent for service of process is Secretary of State.

--If the foreign corp sued by an Ala plaintiff, the

Secretary of State is served.

--20 days to respond, b/c corp subject to service of Secretary of State.

--Assume the Secretary of State never notifies the foreign corporation….Why different?

--Because of agreement that Secretary of State receives service of process.

--Corp from out of state must have been qualified to do business in Ala….to be qualified, must apply to Secretary of State.

--One qualification:  agree Secretary of State accepts service.

--Difference:  an individual in National Equip versus a corp.

--Lesson:  if can appoint an agent, appoint one.

--All agreeing as to an agent for service of process.

--20 Days to respond to Service of Process.

NOTES & QUESTIONS ON SZEKHENT & 

JURISDICTION BASED ON CONSENT
--Express Consent.

--Defendant’s general appearance is essentially a consent after the fact.

--After the court asserts juris, defendant consents by appearing to litigate the merits.

--But a defendant also may consent in advance.

--The consent may take the form of a document (often a power of attorney) nominating a particular state official or private person to be an agent to accept service of process.

--Often, a state regulatory scheme or corporation code compels such a consent in return for granting the privilege of conducting activities or engaging in business within the state.

--Consent in advance:  through power of attorney or appointment of agent in state.

--After International Shoe, modern long-arm statutes can provide for the exercise of juris over defendants who engage in activities within the state without resort to the conceptual expedient of consent.

--Implied Consent.

--Early long-arm statues also relied on the doctrine of 

“implied consent”.

--The consent implied, of course, was fictional.

--the defendant’s conducting of certain activities in the forum (driving a car, for instance) constituted “implied consent” to the juris of the forum’s courts for any cause of action arising out of those activities.

--The decision in International Shoe rendered the doctrine of implied consent obsolete.

--Legislatures were free to enact long-arm statutes providing for juris over defendants based directly on their activities in the forum without the need to infer form those activities a fictional consent.

--Contractual Consent.
--Contractual consent:  parties can consent to arbitration.

--The defendant may also consent by contract to the court’s juris.

--Consent-to-Jurisdiction clauses, fairly common in commercial contracts, sometimes specify the juris of an arbitration panel in the forum instead of the forum’s courts.

--Juris consent clauses, when combined with choice-of-law clauses, permit sophisticated contracting parties considerable freedom to plan for and bargain over the place and the manner in which their disputes will be resolved.

PHILLIPS PETROLEUM CO. V SHUTTS

--Petitioner:  Delaware corp, Principal Place Bus:  Okla.
--Respondents brought a class action against petitioner in Kansas state court.

--seeking to recover interest on royalty payments which had been delayed by petitioner.

--Plaintiffs from all over country, less than 1000 from Kansas.

--Del corp, principal place business:  OK…sued in KS.

--Respondents filed suit against petitioner in KS state court, seeking interest payments on their suspended royalties which petitioner had possessed pending the Commission’s approval of the price increases.

--the KS trial court granted respondent’s motion to certify the suit as a class action under KS law.

--The average claim of each royalty owner for interest on the suspended royalties was $100.

--Less than 1000 of the class members resided in KS.

--Only a miniscule amount, approx one quarter of one percent, of the gas leases involved in the lawsuits were on KS land.

--Defendant has minimum contacts.

--Case addresses whether some of the Ps had minimum contacts with forum (KS).

--Argued that International Shoe should apply to the Ps.

PHILLIPS PETROLEUM CO. V SHUTTS

--Petitioner raised 2 principal claims in its appeal to the Supreme Court of Kansas:
1.  ..asserted that the KS trial court did not possess personal juris over absent plaintiff class members…contending that the “opt-out” notice to absent class members …was insufficient to bind class members who …did not possess “minimum contacts” with KS.

2.  ..claimed that KS courts could not apply KS law to every claim in the dispute.

--The Supreme Ct of KS rejected both of P’s claims.

--ISSUE:  Whether petitioner has standing to assert the claim that KS did not possess proper juris over the many plaintiffs in the class who were not KS residents and had no connection to KS.
--Petitioner has a distinct and personal interest in seeing the entire plaintiff class bound by res judicata just as petitioner is bound.

--The only way a class action defendant like petitioner can assure itself of this binding effect of the judgment is to ascertain that the forum court has juris over every plaintiff whose claim it seeks to adjudicate, sufficient to support a defense of res judicata in a later suit for damages by class members.

--Difference as a P and as a D in a class action suit.

--The burdens placed by a State upon an absent class-action plaintiff are not of the same order or magnitude as those it places upon an absent defendant.

--Unlike a defendant in a civil suit, a class action plaintiff is not required to fend for himself.

--Because States place fewer burdens upon absent class plaintiffs than they do upon absent defendants in non-class suits, the Due Process Clause need not and does not afford the former as much protection from state-court juris as it does the latter.

PHILLIPS PETROLEUM CO. V SHUTTS

--The 14th Amend does protect “persons,” not “defendants”, however, so absent plaintiffs as well as absent defendants are entitled to some protection from the juris of a forum State which seeks to adjudicate their claims.

--HOLDING:  A forum State may exercise juris over the claim of an absent class-action plaintiff, even though that plaintiff may not possess the minimum contacts with the forum which would support personal juris over a defendant.

--The Due Process Clause of course requires that the named plaintiff, at all times, adequately represents the interests of the absent class members.  

[named plaintiffs = named representatives of class]

--named representatives represent class & decide juris or forum.

--minimum contacts does not apply to Ps cause they choose it.

--HELD:  P does not need minimum contacts as do Ds in a class action.

--**Minimum contacts does not apply to Ps in a class action.

NOTES & QUESTIONS

--Class Action Plaintiffs.

--The Court relied heavily on the distinction between the position of class action plaintiffs and ordinary civil defendants.

--The court’s broad view of state class action juris (with no minimum contacts requirement)…

--In Bauxites, Szukhent, and Shutts, the Supreme Court permitted jurisdiction in cases in which the person had no minimum contacts with the forum.

--In Bauxites it relied on waiver, and 

In Szukhent and Shutts, on consent.

TRADITIONAL BASES FOR JURISDICTION OVER CORPORATIONS.
--Domestic Corporations.

--A corporation is a domiciliary of its state of incorporation.

--Another traditional basis that applies without much stretching is consent.

--In return for giving it life, the state can require the corporation’s consent to the jurisdiction of the state’s courts.

--…courts have traditionally assumed jurisdiction over domestic corporations.

--Under current jurisdictional theory, incorporation within the state remains a constitutionally adequate basis for jurisdiction over a corporation;  and every state has statutes or rules that permit its courts to exercise jurisdiction on that basis.

--Further, incorporation within the state usually will support an exercise of general juris;  thus the forum can adjudicate any claim against the corporate defendant, not merely those that arise in the forum.

--Qualifying Corporations.

--Every state provides conditions that an out-of-state corporation must satisfy in order to “qualify” to operate within the state.

--One such condition is that the foreign corporation consent to the jurisdiction of the state’s courts.

--According to most such statutes, the consent is not limited to claims arising within the state.

--Doing Business.

--Before the jurisdictional revolution of International Shoe and the advent of modern long-arm statutes, states exercised juris over foreign, non-qualifying corps bsed upon “doing business” statutes.

--Many states retain such statutes, but their function has changed over the years.
--Once they provided a basis for specific juris, but in that capacity the statutes have been superseded largely by the “transacting business” provisions of modern enumerated act long-arm statutes.
--These new provisions require much less contact between the defendant and the forum than do the older “doing business” statutes.

--Often a single transaction is sufficient.

--No longer needed for specific juris, 

The emerging modern role of the “doing business” statutes is as a basis for general juris.

--When used as a basis for general juris, the “doing business” statutes had been construed to require fairly significant contacts between the defendant and the forum.

--Restatement (Second) of Conflicts of Laws:

A state court can exercise jurisdiction “over a foreign corporation which does business in the state with respect to causes of action that do not arise from the business done in the state if this business is so continuous and substantial as to make it reasonable for the state to exercise such juris.

--Thus, mere solicitation of orders does not meet the standard.

--Even if a corporation has agents in the state who solicit orders and even if products are then shipped into the state to fill those orders, the corp is not “doing business” according to most courts.
--“Solicitation plus”  some additional activity, such as maintaining a showroom or office in the state, however, may be sufficient.

--Parents & Subsidaries.

--Judicial juris over a subsidiary corp does not guarantee judicial juris over the subsidary’s parent corp.
--Similarly, jurs over the parent does not guarantee juris over the subsidiary.

--If the parent so controls the subsidiary that its separate legal existence is a mere fiction, courts will “pierce the corporate veil” for purposes of juris as well as substantive law and attribute the forum contacts of the subsidiary to the parent.

--Thus, if the subsidiary is found to be “doing business” in the forum, the parent will be also.

--If the subsidiaries are each separately capitalized and separately controlled, piercing the veil will be extremely difficult;  but if a subsidiary acts as the parent’s agent in the forum, juris over the parent may be permissible upon that basis.

--Partnerships and Unincorporated Associations.

--Now most states have statutes that permit a partnership or association to be sued in its own name based on its activities in the forum.

--A judgment in such an action can be satisfied only out of the property of the entity, unless, of course, the court obtains personal juris over the partners or members as well as the entity.

--LONG-ARM STATUTES.

--Long-arm statutes take 2 basic forms:

1.  The simpler type—the Calif statute is the paradigm—directs the court to exercise juris whenever permitted by the Constitution.


2.  The more complicated statutes, often called

Enumerated Act Statutes, direct the court to exercise juris over any D who commits one of several enumerated acts in the forum.

JURISDICTION BASED ON PROPERTY
The Traditional Taxonomy

[A]  Jurisdiction In Rem & Jurisdiction In Personam

--The territorial power theory of Pennoyer v Neff, 

distinguished strictly between in personam & in rem jurisdiction.

--A court with in personam juris could bind the persons who were before it, while a court with in rem juris could bind only the property before it.

--Notice requirements for in rem actions were considerably more lenient, and a court could exercise in rem juris over a piece of defendant’s property in the forum even though the defendant had no other contact with the state.

--It became clear that every exercise of juris, whether styled “in rem” or “in personam” affects the interests of persons.

--In Mullane v Central Hanover Bank & Trust Co., held that the constitutional adequacy of notice-giving provisions does not depend on whether the action is in rem or in personam.

--In Shaffer v Heitner, the Court held that every exercise of juris—in personam or in rem—must satisfy the “minimum contacts…fair play & substantial justice” standard on International Shoe.

--A court exercising personal juris over a defendant can issue a judgment against him for any kind of legal or equitable relief.
--In rem:  can sue for property only.

--The Full Faith & Credit Clause permits plaintiff to sue on the judgment debt in any other state and satisfy it out of defendant’s property there.

--If plaintiff’s claim is for equitable relief, a court with personal juris over the defendant can order him to do or refrain from doing any act on pain of contempt.

--Thus, a court exercising personal juris can affect a defendant profoundly and can give plaintiff any type of relief available under the substantive law.

--A court exercising in rem juris acts in a much more limited fashion.

--It affects a defendant only by terminating his interest in the particular piece of property over which it has asserted juris.

--It cannot issue a general money judgment against him, nor can it grant equitable relief.

--In rem can sue for property only.

--From a plaintiff’s point of view, in rem juris usually  will be a second choice because the only relief an in rem judgment can grant plaintiff is to establish her title to the particular piece of property or order the property sold and the proceeds paid to her.

--If a plaintiff’s claim exceeds the value of the property over which the court exercises juris, an in rem judgment can give plaintiff only partial relief.

[B]  Jurisdiction In Rem, Jurisdcition Quasi-In-Rem and Attachment Jurisdiction

--The traditional learning divided juris over property into 
3 subclasses:


1.  “true in rem”  (often called, simply “in rem”)


2.  “quasi-in-rem type I”

3.  “quasi-in-rem type II”  (also called attachment juris)
--In a true in-rem action, thecourt determines the interests of everyone, whether named in the proceedings or not, in the particular res or thing.
--The action is one “against all the world”.

--The practical effect of such a proceeding is to establish relatively unassailable title in the thing because no one, 

whether named as a party or not, can later claim exemption from the effect of the judgment on the ground that the court lacked personal jurisdiction.

--Traditional examples of in rem actions are admiralty, forfeiture, eminent domain, probate, and land title registration, actions in which it is crucial that the court be able to extinguish the interests of persons who may be outside the forum’s territory or whose interests, or even existence, may be unknown.

--In a quasi-in-rem type I action, plaintiff asserts a pre-existing interest in a particular thing against certain named individuals only, and the judgment affects only the interests of the named parties, not those of “all the world”.

--An example of such an action is a suit to remove a cloud on title, an action where P seeks to establish the right to the land against a particular person’s rival claim.

--In quasi-in-rem action there must be notice to the named parties..
--In a true in-rem action there must be notice to everyone whose interest in the thing is known and reas efforts to insure that other interested persons will learn of the action.

--Apart from any consequences state law attaches to the labels, the distinction between in-rem and quasi-in-rem type I jurisdiction has only historical significance.

--Quasi-in-rem type II juris, now called attachment juris, is quite different.

--In both a true in rem action and in a quasi-in-rem type I action, plaintiff has a pre-existing claim to the res or thing, and that claim is the subject of the action.

--Plaintiff asserts an interest in the thing, and the court adjudicates that claim.

--By contrast, in an attachment action, plaintiff does not assert a pre-existing interest in the thing;  indeed the claim often has nothing at all to do with the attached property.

--Rather, plaintiff asserts a personal claim against defendant (a tort or contract claim, for example) and seeks to apply the thing to the payment of the claim.

The Development of Attachment Jurisdiction.

--In Pennoyer v Neff, the Supreme Court articulated the territorial power theory of juris and, as a corollary, the conceptual basis for attachment jurisdiction.

--Pennoyer permitted a court, if it attached real property of the defendant at the commencement of the action, to adjudicate a personal claim against the D even though there was no personal juris over her and even though the claim had no relation to the attached property.

--The principal limitation was that a court with attachment juris could not issue a personal judgment against the D;  its power was limited to the authority to award the property to P or order the property sold and the proceeds paid to satisfy the claim.

--When the holding of Pennoyer was extended to intangible personal property, it generated a question not raised in cases involving realty or tangibles.

--What is the situs of the intangible?  Where is it?

--The question of situs was crucial b/c the situs of the intangible determined which state could exercise jurisdiction over it.

--The issue of situs provided an opportunity to expand or contract the scope of attachment jurisdiction.
--Harris v Balk:

--Balk owed Epstein, & Harris owed Balk $344.

--Action in Maryland against Balk, a domiciliary of NC.

--The court acquired juris by personal service upon Harris, Balk’s debtor, thus garnishing the debt ($180) Harris owed Belk.

--Pursuant to the court’s order, Harris paid the $180 to Epstein and returned to his residence in NC.

--Balk then sued Harris in NC for the $180 debt.

--Court serves Harris, Harris has the property, the debt.

--HELD:  The Maryland court had attachment juris over Balk’s property (the debt).

--The obligation of the debtor to pay his debt clings to and accompanies him wherever he goes.

--The oblige represents intangible personal property of the creditor, which (according to Pennoyer) provides a basis for attachment juris, even though the creditor has no connection with the forum state.

--Seider v Roth:

--Plaintiff, a New Yorker, injured in an auto accident in VT by Lemiux, a resident of Quebec.

--Lemiux had not contact with NY sufficient to support an exercise of in personam juris, nor did he have any real or tangible personal property in NY upon which to base attachment juris.

--The court obtained juris by attaching Lemiux’s liability insurance policy with the Hartford Co, which was doing business in NY.

--HELD:  Harford’s obligation to defend and indemnify Lemiux constituted a “debt” to Lemiux and was, therefore, “property” of is which could be garnished by service on Hartford to provide the basis for an attachment action.

--debt attached with Ins company.
--NOTES ON HARRIS & SEIDER.

--The Practical Effect of Harris.
--The holding in Harris turned attachment juris into a very potent instrument of unfairness.

--Its practical effect was to make all debtors their creditors’ agents for receipt of service of process.

--The creditor had to be prepared to defend an attachment action in any forum where the debtor could be found, even though the creditor had no contact with the forum and even though the attached property (the debt) had no relationship to plaintiff’s claim.
--For ex:  a person who had a savings account in a bank in a distant state could be forced to defend any cause of action in the distant state.

--In the commercial context, a supplier was amenable to attachment juris in the home state of any customer who purchased on credit terms.

--Attaching Defendant’s Insurance Policy.

--In Harris, the debt was an unconditional obligation, while in Seider, the “debt” was conditioned upon the existence of Lemiux’s liability, a fact not yet determined.

--The Unfairness of Attachment Jurisdiction.

--…Seider to Harris… shows how the exercise of attachment juris expanded from tangible property to intangible property to property whose existence was merely contingent.

--…created a substantial possibility of unfairness to Ds.

--In the years before International Shoe, the expansive reach of attachment juris may have been worth that price b/c the concept operated as a proto-long-arm statute, allowing Ps to sue out-of-state defendants who could not be reached under the restrictive territorial power theory.

--But after International Shoe and the rise of state long-arm statutes, the expansive view of attachment juris was no longer necessary to assure fairness to Ps.

--The remaining possibility of unfairness to Ds eventually attracted the atten of the Supremes.

--Attachment Juris:  no minimum contacts, grab property wherever it is…unfairness.

--The In Rem Revolution.

--Shaffer v Heitner:

--The controversy in this case concerns the contstitutionality of a Delaware statute that allows a court of that State to take juris of a lawsuit by sequestering any property of the D that happens to be located in Delaware.
--We think the time is ripe to consider whether the standard of fairness and substantial jusitice set forth in International Shoe should be held to govern actions in rem as well as in personam.

--We conclude that all assertions of state-court jurisdiction must be evaluated according to the standards set forth in International Shoe and its progeny.
--…it strains reason…to suggest that anyone buying securities in a corporation formed in Delaware “impliedly consents” to subject himself to Delaware’s …juris on any cause of action”….
--Delaware’s assertion of juris over appellants in this case is inconsistent with the International Shoe standard.

--principles of International Shoe should be extended to govern assertions of in rem as well as in personam juris in a state court.

--NOTES AND QUESTIONS ON SCHAFFER AND THE CONTINUING UTILITY OF PROPERTY-BASED JURISDICTION.

--A Conceptual Revolution.

--Shaffer represents a conceptual revolution.

--…realization that “juris over property” is merely referring to juris over the interests of persons in the property.
--Shaffer establishes a unified field theory of jurisdiction with all exercises to be based on the standards of International Shoe.

--All exercises of jurisdiction subject to International Shoe—no distinction…

--Probing the Shaffer Court’s reasons:

1.  defendant’s claim to the property normally indicates that “he expected benefit from the State’s protection of his interest,”

2.  the state has a strong interest “in assuring the marketability of property within its borders and in providing a peaceful resolution of disputes abut possession of that property”’

3.  the location of “important records and witnesses” in the situs state will usually make it a convenient forum to try claims to the property.

--seem to address primarily the fairness & reasonableness of the International Shoe formulation, not the contacts portion.

--World-Wide and its progeny clearly indicate that both tests must be passed.

--Surviving Uses of Attachment Jurisdiction.

(a)  Plaintiff’s Claim Related to the Attached Property.

(b)  Attachments with Minimum Contacts.

(c)  Attachment to Enforce a Sister-State Judgment.

(d)  Attachment to Secure.

(e)  Land.

(f)  The Effect of Burnham.

(g)  Necessity.

--Plaintiff’s Claim Related to the Attached Property.

--The Court indicates that attachment juris survives in cases “such as suits for injury suffered on the land of an absentee owner, where the Ds ownership of the property is conceded but the cause of action is otherwise related to rights and duties growing out of that ownership.

--Attachment with Minimum Contacts.

--Shaffer requires that an exercise of attachment juris satisfy the standards of International Shoe and its progeny.

--Attachment juris over a piece of defendant’s property in the forum is available if D has minimum contacts with the state.
--But the existence of minimum contacts would also justify an exercise of personal juris.
--Shaffer indicates that attachment juris and personal juris are governed by the same minimum contacts  standard.
--Attachment to Enforce a Sister-State Judgment.

--the use of attachment juris to enforce an in personam judgment survives Shaffer.
--The typical case occurs when plaintiff obtains an in personam judgment in a state where D has no property out of which to satisfy the judgment.

--P then sues to enforce the judgment in a state where D ha property but no other contacts.

--Often the D will have minimum contacts with the state relating to the attached property, but the presence of prop is no guarantee.

--Indeed, the lasting lesson of Harris v Balk, is that D can have intangible personal prop in a state where he has no other contacts.

--Attachment to Secure.

--The Court also approves the attach of D’s property in a forum where he lacks minimum contacts if the purpose of the attachment is to provide security for a judgment being sought in a forum whose juris meets Shoe-Shaffer standards.

--Land.

--…suggest that attach juris should survive when the attached property is real estate.

--Land is often treated as a “special case” for choice-of-law purposes also.

--The Effect of Burnham.

--Necessity.

--attachment juris exercised over D who lacked minimum contacts with CT but had fair warning that its activities might subject it to suit somewhere in the US.

--The “Situs” Problem.

--The holding in Shaffer has not done away completely with the problem of the situs of intangibles.

--RUSH V SAVCHUK:

--P & D, both residents of IN, involved in auto accident in IN, P was a guest in D’s car.

--P moved to MN after the accident & sued D there.

--trying to attach auto liability insurance.

--Sup Ct said No.

NOTES ON RUSH AND THE DEATH OF THE SEIDER DOCTRINE.

--The Relationship Between Plaintiff’s Claim & the Attached “Property”.

--The insurance policy is not the subject matter of the case, nor is it related to the operative facts of the negligence action.

--The contractual arrangements between the D and the insurer pertain only to the conduct, not the substance, of the litigation, and accordingly do not affect the court’s juris.

--LIMITATIONS ON THE EXERCISE OF JURISDICTION.

--Areas where courts can decline jurisdiction.

--Sometimes a court will have constitutional power to assert juris and yet may decline to do so.

--The Due Process Clause does not require a court to exercise juris.

--situations in which a court may refuse to hear a case.

--The 2 most prominent areas involve the doctrine of forum non conveniens & contracts which contain forum selection clauses.

--Forum Non Conveniens.

--Piper Aircraft Co. v Reyno:

--small commercial aircraft crashed in Scottish highlands.

--the decedents were all Scottish subjects and residents, as are their heirs and next of kin.

--At time of the crash the plane was subject to Scottish air traffic control.

--Reyno candidly admits that the action against Piper and Hartzell was filed in the US b/c its laws regarding liability, capacity to sue, and damages are more favorable to her position than are those of Scotland.

--The District Court acknowledged that there is ordinarily a strong presumption in favor of the plaintiff’s choice of forum, which may be overcome only when the private &  public interest factors clearly point towards trial in the alternative forum.

--It held, however, that the presumption applies with less force when the P or real parties in interest are foreign.

--HELD:  The District Court’s distinction between resident or citizen plaintiffs and foreign plaintiffs is fully justified.

--…….indicated that a plaintiff’s choice of forum is entitled to greater deference when the P has chosen the home forum.

--When the home forum has been chosen, it is reasonable to assume that this choice is convenient.

--When the P is foreign, however, this assumption is much less reasonable.

--Because the central purpose of any forum non conveniens inquiry is to ensure that the trial is convenient, a foreign plaintiff’s choice deserves less deference.

--…..the presumption in favor of the respondent’s forum choice is applied with less than maximum force b/c the ral parties in interest are foreign.

--It did not act unreasonably in deciding that the private interests pointed towards trial in Scotland.

--Nor did it act unreasonably in deciding that the public interests favored trial in Scotland.

--The Court distinguishes carefully between the “public” and “private” interests that need to be analyzed in deciding whether to dismiss.

--the motion to dismiss is less likely to be granted if the court finds a “forum interest in the litigation”

--The Bhopal Litigation

In Re Union Carbide Corporation Gas Plant Disaster:

--Chemical accident in India….suits in the US.

--The suits were filed in 7 different federal districts and were consolidated for pre-trial proceedings in NY.

--This Court is firmly convinced that the Indian legal system is in a far better position than the American courts to determine the cause of the tragic event and thereby fix liability.

--Further, the Indian Courts have greater access to all of the info needed to arrive at the amount of the compensation to be awarded the victims.

--Thus, this Court conditions the grant of a dismissal on forum non conveniens grounds on Union Carbide’s agreement to be bound by the judgment of its preferred tribunal, located in India, and to satisfy any judgment rendered by the Indian court, and affirmed on appeal in India.

--Absent such consent to abide by and to “make good” on a foreign judgment, without challenge except for concerns relating to minimal due process, the motion to dismiss now under consideration will not be granted.

--On Appeal, …since the district court’s purpose is fully served by NY’s statute providing for recognition of foreign-country money judgments, it was error to impose this condition upon the parties.

--The Conditional Dismissal.

--The trial court conditioned its dismissal on Union Carbide’s agreeing to be bound by a final judgment rendered by an Indian court.

--Forum Non Conveniens, Transfer and Choice of Law.

--Ferens v John Deere Co.:

--While working on his Penn farm, Ferens lost his hand in his combine harvester manuf by Deere & Co.
--He delayed filing a tort suit, & Penn 2-yr limitation expired.

--In 3rd year, within Penn’s longer contract limitations period, he brought suit.

--A contract & warranty action based on diversity of citizenship against D in Penn.

--Also filed 2nd diversity suit in Miss, alleging negligence & products liability.

--Chose Miss b/c the stat of limitations for torts had not run.

--They knew a federal diversity court would apply Miss choice-of-law rules, which would require application of Miss’s statute of limitations.

--P moved to transfer the action to fed ct in Penn on ground that Penn was more convenient forum.

--Penn ct ruled b/c P had moved for transfer as Ps, the rule did not apply & applied Penn’s 2 yr statute of limit & dismissed the tort action.

--Statute:  used typically by Defendants:

“For the convenience of parties & witnesses, in the interest of justice, a district ct may transfer any civil action to any other district or division where it might have been brought.”

--….we held that following a transfer under § 1404(a) (above) initiated by a defendant, the transferee ct must follow the choice-of-law rules that prevailed in the transferor ct.
--We now decide that when a P moves for the transfer, the same rule applies.

--RULE:  Can transfer to change area but not the law.
--Section 1404(a) basically codifies forum non-conveniens.

--States only that a district ct may transfer venue for the convenience of the parties and witnesses when in the interest of justice.

--It says nothing about choice of law and nothing about affording plaintiffs different treatment from defendants.

--Ferens v John Deere Co.:

--we concluded that the law applicable to a diversity case does not change upon a transfer initiated by a defendant.

--Our rule may seem to generous b/c it allows the Ferenses to have both their choice of law & their choice of forum, or even to reward the Ferenses for conduct that seems manipulative.
--We nonetheless see no alternative rule that would produce a more acceptable result.

--We conclude that Miss’s statute of limitations should govern the Ferense’s action.  Reverse & remand.

--Law of Miss will follow the transfer of the case.

--Van Dusen:  the Supreme Court held that the transferee district ct must apply the law (including the choice-of-law rules) that the transferor district court would have applied.

--In Van Dusen & Ferens, the Supreme Court compelled the transferee court to apply the law of the transferor state in order to prevent the change of venue from depriving the plaintiffs of the choice-of-law advantages gained from their initial forum selections.

--In Piper Aircraft, held explicitly that the likelihood of a plaintiff-unfavorable change in governing law was not sufficient to prevent a forum non conveniens dismissal.

Forum Selection Clauses
--The Bremen v Zapata Off-Shore Co.

--Respondent Zapata, a Houston based American corp, contracted with petitioner Unterweser, a German corp..

--The contract submitted by Unterweser contained the following provision, which is at issue in this case:

Any dispute arising must be treated before the London Court of Justice.

In addition the K contained 2 clauses purporting to exculpate Unterweser from liability for damages to the towed barge.

--The K contained a forum selection clause.

--Zapata, ignoring its K promise to litigate “any dispute arising” in the English courts, commenced a suit in admiralty in the US Dist Ct at Tampa.

--Seeking damages against Unterweser in personam, and the Bremen in rem, alleging negligent towage and breach of contract.

--Unterweser responding by invoking the forum clause of the towage K, and moved to dismiss for lack of juris or on forum non conveniens grounds, or in the alternative to stay the action pending submission of the dispute to the London Court of Justice.

--Unterweser commenced an action against Zapata seeking damages for breach of the towage K in London, as the K provided.

--Zapata appeared to contest juris, but its challenge was rejected, the English courts HOLDING:  that the contractual forum provision conferred juris.

--US Supremes HELD:  that far too little weight and effect were given to the forum clause in resolving this controversy.

--This case involves a freely negotiated international commercial transaction between a German & an Amer corporation for towage…

--POINT OF CASE:  In modern economy, must support forum selection clauses.

--Forum Non Conveniens Clauses will likely be held valid unless unreasonably burdensome.

--The Court states that an unreasonable agreement should not be enforced;  the clause will be unenforceable if there exist “grounds for the revocation of any K,”  e.g., fraud or “overwhelming economic power.

--The Bremen provided a paradigm case for enforcing forum clauses;  the parties were sophisticated, knowledgeable international organizations.

--Federal courts routinely & uncritically use The Bremen to enforce forum selection clauses even in domestic cases.

--The Supreme Court has embraced arbitration clauses…

--Carnival Cruise Lines, Inc. v. Shute.

--In this admiralty case we consider whether the US Ct App 9th correctly refused to enforce a forum selection clause contained in tickets issued by petitioner to respondents, Shute.

--Each Ticket contained a forum selection clause.

--Mrs. Shute was injured on the ship while in international waters off the Mexican coast.  

--The Shutes filed suit in US Dist Ct of Washington.

--The district ct upheld the forum selection clause, but the Ct of App reversed.

--The Ct App acknowledged that a court concerned with the enforceability of such a clause must begin its analysis with The Bremen , where this ct held that forum selection clauses, although not historically favored, are prima facie valid.

--We granted cert to address the question of whether the Ct of App was correct in holding that the Dist Ct should hear respondents’ tort claim against petitioner.

--…we find the forum selection clause to be dispositive of this question…

--Carnival Cruise Lines, Inc. v. Shute.

--In Bremen, this court held that in general, a freely negotiated private international agreement, unaffected by fraud, undue influence, or overweening bargaining power, such as that involved here, should be given full effect.
--in light of present-day commercial realities and expanding international trade we conclude that the forum clause should control absent a strong showing that it should be set aside.

--The Court noted that there was strong evidence that the forum clause was a vital part of the agreement, and that it would be unrealistic to thing that the parties did not conduct their negotiations with the consequences of the forum clause figuring prominently in their calculations.

--The Court observed that it was not dealing with an agreement between 2 Americans to resolve their essentially local disputes in a remote alien forum, and that in such a case, the serious inconvenience of the contractual forum to one or both of the parties might carry greater weight in determining the reasonableness of the forum clause.

--…even where the forum clause establishes a remote forum for resolution of conflicts, the party claiming unfairness should bear a heavy burden of proof.

--In this context, it would be entirely unreas for us to assume that respondents—or any other cruise passenger—would negotiate with petitioner the terms of a forum-selection clause in an ordinary commercial cruise ticket.

--Common sense dictates that a ticket of this kind will be a forum contract the terms of which are not subject to negotiation, and that an individual purchasing the ticket will not have bargaining parity with the cruise line.

--But by ignoring the crucial differences in the business contexts in which the respective contracts were executed, the Ct of Appeal’s analysis seems to us to have distorted somewhat this Court’s holding in The Bremen.

--Carnival Cruise Lines, Inc. v. Shute.

--In evaluating the reasonableness of the forum clause at issue in this case, we must refine the analysis of The Bremen to account for the realities of form passage contracts.
--It bears emphasis that forum-selection clauses contained in form passage contracts are subject to judicial scrutiny for fundamental fairness.

--The Court upholds forum selection clause b/c better for business.

--fundamental fairness is still important.

--An arm’s-length, international contract between sophisticated parties, The Bremen was an ideal case for the enforcement of a forum selection clause.

--Stewart Organization, Inc. v. Ricoh Corp.

--ISSUE:  Whether a federal ct sitting in diversity should apply state or federal law in adjudicating a motion to transfer a case to a venue provided in a contractual forum-selection clause.

--Though state policies should be weighed in the balance, the authority and prerogative of the federal courts to determine the issue, as Congress has directed by § 1404(a), should be exercised so that a valid forum selection clause is given controlling weight in all but the most exceptional cases.

--RULE:  § 1404(a) is applicable to forum selection clauses.
It is one factor to use in transferring under § 1404(a).

THE CHALLENGE OF THE FUTURE.

--Jurisdiction In Cyberspace.

--Cybersell, Inc. v. Cybersell, Inc.

--Conclude that it would not comport with traditional notions of fair play and substantial justice, for Arizona to exercise personal jurisdiction over an allegedly infringing….web site advertiser who has no contacts with AZ other than maintaining a home page that is accessible to Arizonans, and everyone else, over the Internet.

--Cybersell FL has done no act and has consummated no transaction, nor has it performed any act by which it purposefully availed itself of the privilege of conducting activities, in AZ, thereby invoking the benefits and protections of AZ law.

--Hold that Cybersell FL’s contacts are insufficient to establish “purposeful availment”.

--Jurisdiction & the Worldwide Web.

--Just as the automobile challenged & exposed the weaknesses in the power theory of juris, so the internet is challenging modern jurisdictional theory.

--The automobile stressed the power theory b/c it minimized distances and thus contracted space.

--But when a technology creates a whole new type of space, it poses a more fundamental challenge to the vestiges of territorialism in modern theory.
CHAPTER 4:  CHOICE OF LAW

4.01 SCOPE NOTE

--The question of what law sh/b applied to a multi-state problem.

--Problem of proving foreign law.

--Traditional systems used in solving choice-of-law problems and the devices that were sometimes used to avoid the unhappy results produces by those traditional devices.

--Modern methods of analyzing choice-of-law problems.

PART A:

A PRELIMINARY LOOK

4.02 An Introductory Problem

--Kalmich v Bruno:

--Suit filed in ILL, against a resident of ILL, P from Quebec.
--A diversity case, suing under Constructive Trust Theory.
--P=Kalmich, a citizen of Quebec, Canada.

--D=Bruno, a citizen of Illinois.

--In 1941, P, a Jew, resided in Yugoslavia, and owned a business there.

--Nazis invaded.

--Bruno seized the business and proceeded to run it.

--Bruno substantially understated the value of the business and purchased it at a bargain price.

--He later sold the business at a profit.

--30 years later, P files suit.

--ISSUE:  What Law applies?


--In state of ILL, statute of limitations had run.


--Yugoslavia had a perpetual statute of limitations.


--War Crimes Law – perpetual limitations.

--A War Crimes Issue.

--The Court is trying to do justice b/c of what happened in the War.

--Point of Case:  to introduce Erie Doc & some procedural & substantive issues.

--The Court tolled the Statute.

Kalmich v Bruno:

--An ILL court applying Yugoslavian Law.

--Per Erie Doctrine, apply substantive law of IL, where the Court sits (apply substantive law of where court sits).

--Choice-of-Law Rules would be included in substantive law, therefore, apply Choice-of-Law Rules of ILL.
--Erie Analysis:  Choice-of-Law Rule says determine whether procedural or substantive, then apply the substantive law of where the court sits.

--Court decided that the Statute of Limitations was typically procedural, BUT this Court decided that in this case the Statute of Limita was substantive.

--The basic choice of law rule pertaining to statutes of limitations, in ILL as elsewhere, is that such statutes are procedural in their nature, that they generally affect only the remedy and not substantive rights, and thus, that the limitations statutes of the forum will usually apply, even though the causes of action to which they are applied may have arisen in and been governed by the substantive law of another jurisdiction.

--Erie RR Co. v Tompkins:  Erie Doctrine:

In diversity cases, a federal court applies the substantive law of the state in which it sits.

--Where the laws of more than one jurisdiction are at least arguably in issue, the Erie reference to the law of the forum-state includes that state’s choice of law rules.

--Major Issue:

--Federal Court sitting in diversity applies Erie Doctrine.
(the substantive law of the state in which the court sits).

--If a Federal Court sitting in Diversity, apply the substantive law of state where the court sits.

--Federal Court Jurisdiction:

2 ways to get into Federal court under Federal Law or Constitution:

1.  Federal Question (suing under Fed Law); or

2.  Diversity of Citizenship

(all parties, on both sides, from diff states)


(diverse + > $75,000)

--If suing under American with Disabilities Act:

Apply federal law of ADA>

--If suing under diversity of citizenship:

P from ALA, and D from MS, and > $75,000:

(could file in State Court), or

If filed in Federal Court, must apply the substantive law of State in which the Court sits.

--A Very Brief History of Choice of Law Before the 20th Century.
--..developed theories concerning what laws sh/b applied to a particular problem.

--How to choose a law to control multi-state transactions.
--Thinking about conflicts problems usually traced to Justice Story’s Treatise, which emphasized the use of 

comity, a duty of “mutual interest and unity” owed by one state to another.
--The First Restatement:  concentrated on 

a vested rights, territoriality-based approach.
--The Second Restatement:  adopted a combination of 

territorial and policy approaches.

--Meanwhile, development of Interest Analysis, 

a method which emphasized consideration of the policies behind the various rules at issue.

--With Choice of Law Cases:  

Start with the Rule, and know how Ct got there.

§ 4.04
Proving Foreign Law.

--Walton v Arabian American Oil Co.

--P a citizen & resident of ARK, filed suit in NY.
--D a Delaware Corp, licensed to do business in NY, and engaged in business in Saudi Arabia.

--P injured in Saudi Arabia, when his car collided with truck owned by D, driven by one of D’s employees.
--Plaintiff’s complaint did not allege pertinent Saudi law, nor at the trial did he prove or offer to prove it.

--As juris here rests on diversity of citizenship, we must apply the NY rules of conflict of laws. (Erie Doctrine).
--It is well settled by the NY decisions that the “substantive law” applicable to an alleged tort is the “law” of the place where the alleged tort occurred.

--The general federal rule is that the “law” of a foreign country is a fact which must be proved.

--Under the NY decisions which we must follow, 

Plaintiff had the burden to plead or prove Saudi Law.
--As he did not discharge it, the court holds that the judge correctly gave judgment for the Defendant.

--Since the Plaintiff deliberately refrained from establishing an essential element of this case, the complaints were properly dismissed.

--It would have been abuse of discretion to take notice of the foreign law here.

--The judgment of dismissal must therefore be affirmed.

--According to Erie, ct must apply NY substantive law.

--Part of NY’s substantive law is NY’s Choice of Law Rules.

--NY Choice of Law Rule:  apply the law of the place where the tort occurred.

--P had to plead or prove Saudi law.

--B/c he failed to do so, case dismissed.

--Notes and Questions.
--Federal Rule 44 provides that proof of foreign law is a question of law and a court may consider any relevant material or source.

--A party who intends to raise an issue concerning the law of a foreign country shall give notice by pleadings or other reasonable notice.

--Expert testimony is often used to establish foreign law.

PART B
THE TRADITIONAL SYSTEM

[A]  The Vested Rights Theory and the First Restatement

--The traditional system for choice of law in the US was embodied in the First Restatement of Conflict of Laws, published in 1934.

--The vested rights theory, the theoretical basis for the First Restatement, was a highly metaphysical account of the choice-of-law process formulated in reaction to the

doctrine of comity, the dominant choice-of-law theory of the 19th century.

--Joseph Story, the 1st great American conflicts theorist, believed that the forum court “applied” the foreign law based on the theory of comity—the customary respect given by one sovereign to another.

--The notion of comity was subject to 2 principal criticisms:

1st, comity suggested that in a conflict case the forum court “might apply” foreign law, thus implying that the foreign law operated outside the territory of the foreign sovereign.

--This notion conflicted with the then-current territorial dogma that no law could have any effect outside the territory of the sovereign that promulgated it.

 2nd, comity permitted too much judicial discretion.
--at odds with the prevalent view that judges had little freedom, and that their decisions were the inevitable result of applying certain, relatively unchanging legal rules.
--The vested rights theory provided a view of the choice of law process that was more acceptable to the territorialist and formalist jurisprudence of the early 20th century.

--Vested rights theory held:

--that foreign law could never operate outside the territory of the foreign sovereign.

--Rather, the forum’s use of foreign law could be explained in terms of the forum’s enforcement of a right that had vested as a result of an occurrence in the foreign jurisdiction.

--The vested rights theory made it important to determine when and where a particular right vested b/c the law of that place would control the content of the right.

--This resulted in a system of rules each of which governed a major area of law by identifying a particular event 
(the tortuous injury or the making of a contract, for example) as the trigger for the vesting of a right.

--Thus, questions of tort were decided by the law of the place of the injury, 

questions of contract by the law of the place of the making, etc.

--The vested rights theory was incorporated into the 

First Restatement.

--Today, even the states that have abandoned the First Restatement for most choice of law problems retain it for issues involving interests in land.

--Nearly all questions in tort are governed by the law of the place of the injury.

--Nearly all questions about property are governed by the law of the situs.

--….fixed on the First Restatement rules the label

“jurisdiction-selecting”, b/c they pick between competing states (jurisdictions), rather than between competing rules.

--The court does not consider the scope, content, or policy of the substantive rule of law until after choosing the state whose rule will control.

--In making the initial choice, the First Restatement rules are not concerned with which substantive rule is “better”, or the parties’ intentions, or policy; rather they are

concerned only with identifying a particular event and the jurisdiction (state) in which that event occurred.

--Another feature of the First Restatement rules is that, unlike other choice-of-law systems, they rely upon 

only one salient connection between the dispute and the state.

--On the issue of validity of a contract, for example, the Center of Gravity Theory might look to several important contacts:  the domicile of the parties, the place where the contract was made, the place where it was to be performed, the place where financial injury from the breach might be felt.

--The First Restatement considers only one contact----

the place of the making.

§ 4.06
Torts

--Alabama Great Southern Railroad Co. v. Carroll

--Carroll contracted to work for the railroad that extended from Tenn to Ala & through Miss.
--He was injured due to a broken link that occurred due to negligence.

--Injury/Tort occurred in Miss.

--Case Filed in Ala & Miss Law was to be used.

--Miss Law because Ala is a Vested Rights state, and the right vested at the instant the injury occurred in Miss.

--Court applied the Vested Rights Theory.

--Negligent act was negligent inspection that occurred in Ala.

--Negligent act occurred in Ala;

--Injury occurred in Miss.

--Point of Case:  to determine where the Tort occurred.

--RULE:  Look to place where the Tort or Injury occurred.

--In Tort:  look to place where the injury occurred, & 

NOT the acts leading up to the injury.

--Look at the last event, typically the injury.

--In this case Ala. Had the Employer’s Liability Act;

Miss. Did Not, therefore, Ala law more favorable to P.

--The Court said that the Plaintiff’s rights vested in Miss, where the injury occurred (a tort case).

--The fact which created the right to sue, the injury, transpired in the State of Miss.

--It was that state, therefore, necessarily that the cause of action arose..

--The Code of Ala had no efficiency beyond the lines of Ala.

--It cannot be allowed to operate upon facts occurring in another state so as to evolve out of them rights and liabilities which do not exist under the law of that state which is, of course paramount in the premises…
--The duties & liabilities incident to the relation between the plaintiff & defendant which are involved in this case, are not imposed by & do not rest in or spring from the contract between the parties..
--The Impact Rule:  Law of the Place of the Impact.

NOTES & QUESTIONS ON CARROLL & THE PLACE OF THE WRONG
--The Place of the Wrong.

--The Restatement contains over 50 sections on torts, but nearly all choose the law of “the place of the wrong”.

--The law of the place of the wrong controls:


-the existence of a legal injury,


-defendant’s standard of responsibility,


-causation,


-contributory negligence,


-the fellow-servant rule,


-vicarious liability,


-defenses to liability,


-survival of actions,


-the measure of damages.

--The Impact Rule.

--Where is the place of the wrong?

--the place where the last event necessary to make an actor liable for an event takes place.

--In all but a few cases, the “last event” is the injury to the plaintiff.

--the forum should apply the law of “the place where the harmful force takes effect upon the body,” or in the other words, the law of the place of impact.  (Restatement).
--The Restatement, following courts like Carroll, derived the “last event” or “place of impact rule” from the Vested Rights Theory.

--The Vested Rights Theory holds that the forum enforces a right that has vested in a foreign state;  the right can only vest when all the elements of the plaintiff’s claim have been satisfied.
--Exceptions:  The First Restatement contains a few limited exceptions to the place-of-injury rule:


1.  Vicarious Liability


2.  Duty or Privilege to Act


3.  Reliance on Particular Standard of Care


4.  Poison

--11 states still follow the place-of-injury rule for tort conflicts:  Alabama…

--Simplicity & Forum Neutrality.

--One great virtue of the place-of-injury rule is that it is simple and easy to apply.

--The rule is also forum-neutral—it produces the same result regardless of where the lawsuit is brought.

--The place-of-injury rule applies to all sorts of torts from battery to negligence to deceit to alienation of affections.

CONTRACTS:  

THE PLACE OF CONTRACTING

--Contract Cases & Choice of Law:

--Generally, the law in vested rights says that the law in the place where the contract was formed is the law that applies.

--Lex Loci Contractus:  place of contracting.

--Also may look to the last principle event which created the contract when the state of formation is undeterminable.

--such as the state in which the last person to sign the

contract is located.

--Questions of Performance (in a performance contract) are controlled by the law of the place of performance.
--Milliken v. Pratt:

--dealing with a contract.

--Does Mass or Maine law govern?

--Rule #1:  In contract, look to state where K made.

--Court held K actually made in Maine, Maine law applies.

--Rule # 1:  The general rule is that the validity of a contract is to be determined by the law of the state in which it was made;  if it is valid there, it is deemed valid everywhere, and will sustain an action in the courts of a state whose laws do not permit such a contract.

--The k b/tw the defendant and the plaintiffs was complete when the guaranty had been received and acted on by them at Portland, and not before.

--It must therefore be treated as made and to be performed in the State of Maine.
--K was given to her in Mass, she signed K in Mass, she lived in Mass.

--this court said must have delivery:


--Place of delivery determines choice of law.


--here, the principal event was delivery.
--Court went to the Place of the Contract.

--Court determined the place of contract was where it was

Delivered, Received, acted upon.

--Court used the last principle event & the place of formation.

--Signatures on the document represent a meeting of the minds.

--Generally, the place of making of K is where the K is formed.

--This court went with place where K Delivered, and applied the law of place where K delivered.
--Examples:

1.  P holds on to K in Mass after signing, but K was sent 


from Maine.


--Mass could argue Mass law applies.

2.  P receiving K from Maine, signs in Mass, 

delivers by mail to Maine.


--Maine law applies.

--Generally, in K cases, look to place where K was made.

--Court in Milliken held:  place where K delivered.

--In these cases:  


--Get the Rule,


--Take Holding with a grain of salt, b/c courts take the

 rule and twist it.
==Look at what the forum determines is the principal event.

--Rule of Tort:  where the injury occurred.

--Rule of Contracts:  where the K was formed, made.

NOTES ON MILLIKEN AND THE PLACE OF MAKING.
--Before the First Restatement:
Prior to the adoption by the Restatement of the place-of-making rule, the case law was divided on the question of the proper choice of law for K cases.

--10 states continue to follow the place-of-making rule for choice-of-law problems in contracts:  Alabama..

--The Mailbox Rule:

--mailbox or dispatch rule:  K is made at place where sent.

--When an offer for a bilateral K is made in one state and acceptance is sent from another state to the first state in an authorized manner the place of contracting is..

the state from which the acceptance is sent.

--time of dispatch:  the time when the offeree places the acceptance in the mailbox..

--uses the mailbox rule in an entirely different context to determine the place where the K was made for choice-of-law purposes, rather than the time when the K was made for domestic contracts purposes.

--Shurter v. Ricker:

--married woman living in NY made an offer by mail to a friend in TX.

--He accepted the offer by telegram.

--If TX law were applicable, the K was unenforceable;

--If NY law were applicable, it was enforceable.

--The court held that b/c the offeree used a different means of communication from that used by the offeror (means of acceptance is a crucial technicality under the mailbox rule), the acceptance was only effective on receipt, and therefore the K was made in NY and subject to NY law.

--The court, however, suggested that if the agreement would have been made in TX, TX law would have applied, and the K would have been unenforceable.

CONTRACTS:  THE PERFORMANCE EXCEPTION.

--Louis-Dreyfus v. Paterson Steamships, LTD

--a performance contract issue.

--ship ran aground & P lost his wheat that was being shipped.

--Accident in Canadian water

--K made in Maine.

--P, shipper sued in NY or losing wheat.

--Is the K governed by the place where the K was entered into?

----Whose law applies?

--Canada, b/c where injury occurred.

--Canadian Law:  relieves shipper of responsibility, liability.

--NY Law:  shipper would be liable.

--Court looked to Canadian law b/c Performance Exception to the rules.

--Generally, Rule of K:  where the K formed.

--Performance Exception:  new rule:

If injury is performance-related, go with where the injury occurred.

--Court carves out Performance Exception.

--Shipper must sign K & then has responsibility to ship the goods.

--As to matters of performance the law of the place of performance controls..

--the same law which determines what liabilities shall arise upon nonperformance, must determine any excuses for nonperformance, which are no more than exceptions to those liabilities.
--According to Judge Hand & the Restatement:  

the carrier’s liability for negligence in navigation is governed by the law of the place of performance, 

but the validity of a clause limiting that liability is governed by the place of contracting. 

--According to the traditional rule of American admiralty law, the carrier was liable for errors of navigation.

--Performance Exception:  New Rule:

Laws of Forum apply in Performance issues.

LAND—THE SITUS RULE:

--conflicts of laws & property issues:


--uses the Situs Rule:  where the property is located.


--If property is Immovable or Real, 

-the law of situs  should apply. 
--If the property is Movable:


-it depends on the transaction that is occurring:

==If a probate matter:  the domicile of the owner’s law (at time of death) applies. 

==If it is an intervivos transfer:  use the situs of the property at the time of the relevant event or transaction.

In Re Barrie’s Estate:
--Barrie was domiciled in IL.

--She died owning real property in IL and IO.

--Issue:  Which state’s probate law would govern?

--IL court was trying to control property that was not in its jurisdiction (“extraterritorial jurisdiction”).


--It was not allowed, a State cannot decide what 


happens to property in another state.

--IL has no power of authority over land in Iowa.

--RULE:  the law of place where the real property is located governs.

--Example:  If I die, I can leave my property in CO to someone, and the courts in Ala can allow that.

--But, if I die intestate, the AL courts may not have authority to govern my CO property.

--Land:  Look to law of state of the situs of the land.

--With Real Estate:  Non-Movable:

Situs of land governs.

MOVABLE PROPERTY:

a.  Inter Vivos Transactions:

Cammell v. Sewell:

--Ps were English insurers of a cargo of lumber shipped in a Prussian vessel from a Russian port to England.

--ship ran aground in Norweigian waters, & cargo was unloaded and sold at auction pursuant to the request of the ship’s master.

--The purchaser, Clausen, resold the lumber to Ds, English merchants.

--Ps filed suit in Norway, seeking to have auction sale invalidated, but was confirmed.
--Ps brought action for trover in England.

--HELD:  Affirmed judgment for D.

--Held:  Norwegian law applied.
--if personal property is disposed of in a manner binding according to the law of the country where it is, that disposition is binding everywhere.
--RULE:  for all inter vivos transactions of movables, law applied is the situs of movables…situs of movables governs.
--Property—2 Rules:

1.  Immovable—situs rule
2.  Movable


a.  Inter Vivos—

--where the movable located at time of 

transaction.

b.  Testamentary—


--look to state where decedent domiciled
--For nearly all inter vivos transactions of movables:

The First Restatement prescribes the law of the place where the movable was located at the time of the transaction.

--Thus, the Situs Rule applies to:


--conveyances,


--adverse possession,


--mortgages,


--conditional sale,


--liens and pledges,


--powers of appointment, and --trusts

--The most notable exceptions are the rules dealing with the rights of married persons in each other’s property;  

they refer to the law of the parties’ domicile.

--The argument for the situs rule was based upon convenience and party expectations.

--It was argued that the situs rule made a good deal more sense than the older notion that conveyances of movables should be controlled by the law of the domicile of the parties.
--Real Estate:  typically where the land is located.

--First Restatement refers questions concerning testamentary disposition of movables & intestate succession of movables to the law of the state in which decedent died domiciled.

--reason for this major exception to the situs rule is that it is desirable to have an entire estate pass according to a single plan.

--if each item of a decedent’s estate were distributed according to the law of its situs, no single plan could control.

--In order to avoid this lack of uniformity, the reference for the entire estate is to the law of decedent’s domicile.

--When will the court recognize that it has a conflict-of-law problem?

With multi-state issues, parties, transactions.

--2 Requirements:


1.  2 or more sovereign entities with an interest in the

case and the outcome;


2.  If apply substantive law of one state will get a 

different outcome than if substantive law of other state applied.

--Old Method:
Vested Rights Approach


--Ala is a vested rights state.


--a choice of law theory that says that a person has a 

right to a remedy and that remedy vests/is created at the 
instant an event occurs, where the person is injured.

--New Method:  Interest Analysis Approach
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ESCAPE DEVICES—
--The results produced by the simple, hard-and-fast rules of the First Restatement did not always satisfy the judges.

--When faced with a rule that required choice of Maryland law when justice and common sense favored the law of Delaware, the judges sought to do justice, a search that led them to seek ways to avoid the rules of the vested rights regime.

--They invented “escape devices”—highly conceptual maneuvers that permitted them to avoid an undesirable outcome without breaking faith with the traditional system.

--Thus, they could recharacterize a property issue as a tort problem and escape the law of the situs in favor of the law of the place of injury, or 

find that a tort problem was really a question of procedure, which permitted escape from the law of the place of the injury to the law of the forum.

--Another possibility was renovi;  if the forum’s choice-of-law rule directed the choice of French law and the result was offensive, the court could read “the law of France” to mean the whole law of France—including French choice-of-law rules, which might refer the issue back to forum law.

--Finally, courts occasionally took the bull by the horns and refused for reasons of public policy to apply the law suggested by the First Restatement’s rigid rules.

CHARACTERIZATION—
--Results reached under the First Restatement depended on how the court characterized the problem—as a tort, as a contract, and so on.

--The First Restatement, however, did not explain how a court was to know what label to attach.

--Characterization:


a.  Substance/Procedure


b.  Tort & Contract


c.  Property & Contract


d.  Property or Tort

RULE:

The forum applies its own procedural rules, and it applies the substantive law of the state determined by the vested rights theory (e.g., the law of the place of the wrong in torts).

--In Choice-of-Law Cases:
2 Initial Questions must be Answered:


1.  What Law?


2.  What forum?

--Substantive Law—

Law of the place of the wrong.

--Procedural Law—

Always Law of Forum State.

Only apply law of state that is procedural.

--Duggan v. Bay St. Ry..

--P sues for negligence;  D says contributory negligence.

--P sues for negligence;  D defending on basis of contrib. negligence.

--Mass Statute:  a law re:  allocation of burden of proof on contributory negligence.

--Mass Law…Mass Forum.

--Issue:  Whether statute substantive or procedural;  allocation or burden of proof statute.

Is Mass statute substantive or procedural?

--If Mass statute is substantive, apply law of other state;

--If Mass statute is procedural, apply Mass law.
--The question was whether a statute that allocated the burden of proof on contributory negligence was constitutional.

--The substance/procedure issue arose b/c the legislature had ordered the statute to be applied retroactively.

--The court held the statute to be procedural &, therefore, approved its retroactive application.

--Know:  Will apply the substantive law of the place of injury

(other state, not Mass).

--HELD:  Court determines Mass statute is procedural, so it applies.

--Levy v Steiger:

--P from Mass;  injured in car accident in RI.

--Forum:  Mass

--Mass problem law.

--incident occurred in RI; so apply RI substantive law.

--B/c the statute was classified as procedural, 

Mass law rather than that of the place of the injury (RI) would apply.

--Sampson v. Channell:

--Action in federal court in Mass.

--Based on auto accident in Maine.

--Mass Law---Mass Forum

--The question was whose law on burden of proof was to govern—that of Mass, Maine, or the federal court.

--Federal forum, therefore, Erie doctrine applies.
--Erie:  must use substantive law of forum in which court sits.

--use procedural law of the federal courts.
--determined that burden of proof rules were substantive, alter all, the burden of proof can deter the outcome of the case.

--court then had to choose which law to apply.
--Mass classified the issue as procedural for choice-of-law purposes;  and the federal court followed suit.

--court classified the issue as substantive for Erie purposes and procedural for choice-of-law purposes.

--Mass substantive law & Mass choice-of-law.

--federal court will look to substantive law of state & choice-of-law rules of state.

--1st Erie problem (federal court sitting in diversity)

--Erie:  use substantive law of forum in which court sits.

--Court held:  Mass Law:
Substantive for purposes of Erie; 

Procedural for purposes of choice-of-law.

--in the same case, determined the same Mass law was substantive for Erie purposes & also procedural for choice-of-law purposes.

--Sampson Court:

1.  Statute is substantive, for purposes of Erie, will apply in federal court

2.  Statute is procedural for purposes of choice of law.

--Erie Doctrine—
--Federal court sitting in diversity must apply substantive law of forum in which the court sits.

--a question of jurisdiction & what law applies.

--Substantive Law—

Deals with outcomes.

What the court must apply to the facts of the case.

--Procedural Law—

Rules of the court..

Laws of the forum court.

--Rules of Evidence are procedural.

--Marie v Garrison

--Law:  (problem law):  NY law.

--Forum:  NY

--State court, so no Erie issues.


--Erie only applies in federal ct.

--The problem law:  NY Statute of Frauds


--dealing with oral modification of K.


--Stat of Frauds is the reason Ks are in writing.

--ISSUE:  Whether NY Statute of Frauds will apply or not?

--Must figure out if statute is Substantive or Procedural.

--Step 1:  Is statute substantive or procedural?


--Court said NY law was substantive because the effect

 of the statute is to deprive a party of a remedy.

--Court said the use of word “void” in NY statute goes

 to remedy, therefore, substantive law.

--…ct:  I regard the word “void” as a word of
 substance.


--“void” effects the remedy of a plaintiff.

--burden-shifting (earlier cases) may effect the remedy

 of the plaintiff.

--Mass case & NY case falls under the same analysis.
--Point of Case:  look at rules of law & courts are trying to come up with an escape.

--Judge looking at statute & word “void” & determined that the NY law was substantive & will look to Missouri law & determined procedural (apply law of state of forum court).
--In Statute of Fraud cases, many traditionalist courts adopted this simplistic solution.

--They looked to the particular wording of the state statute of frauds:


--if it read “no K shall be good”, 

they treated the issue as substantive;


--if it read “no action shall be brought”, 



they used a procedural characterization.

--Grant v. McAuliffe:

--car wreck, accident in AZ.

--Law:  problem law in California.

--Forum:  California (state court, so no Erie)

--Will apply AZ substantive law (place of wrong), 
But CA procedural law.

--HELD:  CA statute was procedural.

--The basic question is whether plaintiff’s causes of action against Pullen survived his death and are maintainable against his estate.

--NY statute:  causes of action for negligent torts survive the death of the tortfeasor..

--There is no provision for survival of causes of action in the statutes of AZ.


--AZ:  cannot bring cause of action unless he survived.

--RATIONALE:  We have concluded that survival of causes of action should be governed by the law of the forum.

--Survival is not an essential part of the cause of action itself but relates to the procedures available for the enforcement of the legal claim for damages.

--Rationale had to do with procedurally how they can bring the case.

--Talking about survival of person.

--Grant v McAuliffe:
--The problem here is whether the causes of action that these Ps had against Pullen before his death survive as liabilities of his estate.

--Ct held the CA statute was procedural.
--allowed P to go forward with cause of action.

--When all the parties were residents of Ca, & the estate of the deceased tortfeasor is being administered in this state, plaintiff’s right to prosecute their causes of action is governed by the laws of this state relating to administration of estates..

--Survival is not an essential part of the cause of action itself but relates to the procedures available for the enforcement of the legal claim for damages.

--Grant shows that a court can escape the place-of-injury rule via the substance/procedure route ….

--Escape Devices:
What the courts come up with to alleviate harshness.

--Escape devices occur in a vested rights forum.
--In a vested rights forum, the court in theory picks a choice of law regardless of the outcome.
--The court is supposed to be blind in choosing the law to be applied to an event, regardless of the outcome that will come to the plaintiff.

--escape devices are used to let the court ignore the result that would have occurred if the vested rights approach was applied.

TORT & CONTRACT:
--how courts manipulate K & tort issues to provide an escape device.

--Re-characterization of a Case:
--Re-characterizing the case so that the court can apply a different set of rules.

--Generally, the courts will ignore procedural law of the original forum and will only apply substantive law.
--If a procedural law, the courts will generally ignore those laws of the other state, and will apply their own procedural laws.

--Ex:  certain forms or methods to be used in court.

--Rules of evidence are procedural.

--If a substantive law, the Full Faith & Credit clause requires..

--Ex:  a codified law such as a Statute of Limitations will be applied.

--Elements of a tort to be proved are substantive.

Levy v. Daniels’ U-Drive Auto Renting Co.

--auto accident in Mass.
--Forum:  Conn

--Law:  problem law:  Conn

--negligence is alleged;  negligence is a tort.

--Therefore, tort issues, and the choice-of-law issues will be substantive law of Mass (place of wrong)

--if a Tort:  law of Mass

--if a Contract:  law of Conn

--Tort Rule:  where wrong occurred.

--Contract Rule:  where K entered into, formed.

--Filed suit in Conn, under K using Conn law, & under Tort using Mass law.

--Court:  took a tort & turned it into a K.


--turned a tort into a K case.

Levy v. Daniels’

--K entered into in Conn, law of K governed by Conn.

--court said the Conn law governs this issue because part of the K.
--K case:  all Conn law applies.

--Conn = where the car was rented.

--What was the court enforcing?  A contract dispute or tort?

--Here, at first blush it is a tort, but if brought as a tort case, the P has a different remedy.

--So the court characterized it as a K case:

As a K case, the P can recover greater remedy…

--As a K case, he could get around the application of the guest statute.

--Point of case:  a tort was re-characterized into a contract.

--The Arkansas Telegraph Cases:

--no difference in the cases factually.

--courts went with the victim.

--Western Union Telegraph v. Griffin

--Ps were husband & father of Griffin.

Sent telegram from state to state to tell father about death.

Father did not get there and father missed funeral & sued.

Allowed as K so that AK law would apply.

--Forum:  AK

--Law:  Miss

--If a tort case:  use law where tort occurred (Miss);

--If a K case:  use law of place where K formed (AK)

--Court held:  a K case;  law of contracting forum applies, AK law applies.

--HELD:  for plaintiffs on the K made in AK.

--The statute makes mental anguish an element of recoverable damage for failure to receive, transmit, or deliver a telegram;

Yet the relation out of which the duty arises is created by contract, and the cause of action primarily grows out of the contract.

  --Western Union Telegraph v. Chilton:
--Same as last case, but AK flipped holding.

--The P’s friend sent a telegram to a friend to come home for a funeral.

--It was late & P did not make it.

--It went from Miss to Ark

--Held to be a tort:  the negligence occurred in AK, 
So AK law applies.

--Forum:  AK

--Law:  Missouri

--K entered into in Missouri; to send telegram to AK.

--If hold K:   K formed in Missouri

--If hold a Tort:  place of injury, AK

--Held:  for Plaintiff in tort.

--While it is true that the cause of action under the statute grew out of a K that was made in Missouri, yet the negligent breach of that K constituting the tort…occurred in AK…

--The AK Telegraph Cases;
--cases dealing with negligence.

--courts appear to be deciding a policy issue.

--only Western Union could fix its problems.

--Court’s holdings seeking to get Western Union to address its problems.

--courts used re-characterization to give a better remedy to the plaintiff.

--In its true form, the vested rights theory would apply the law of the state where the event occurred.

--Take from these cases that the court will stand on either side of the fence to apply a remedy for a P in a vested rights state.

--It gets them out of the rigid rules of a vested rights state.

PROPERTY & CONTRACT

Polson v Stewart

--Mass real property—land.

--Parties:  NC domiciliaries.

--Mass Forum.

--K formed in NC

(if a K issue, apply substantive law of NC)

--P can enter into this K in NC; 

but cannot do so in Mass, where land is located.

--She is considered competent to do so in NC.
--RULE:  if a K concerning land, use law of state where land is located.

--unless a K involving land itself, apply substantive law of place of K.

--because K not for conveyance of property, 

Law where K formed, NC, her domicile applies.

--Burr v. Beckler

--Forum:  IL

--FL law (no K) versus IL law (valid K)

--since land in IL, should have used IL law.
--looking at property v. contract.

--court looked at it as a contract issue.


--separated note from mortgage.


--mortgage would be determined by IL law.


--note would be determined by FL law.

--court used FL law b/c of where note (K) was formed.

--go back to the place of the making.

--note was a promise to pay..

--mortgage was an encumbrance..

--real estate encumbrance generally uses law of location of property.

--General Rule:  IL law applied

--HOLDING:  court messed with rule & applied FL law.

--court went against the general rule & held for FL law.

CHARACTERIZATION:  WHAT KIND OF PROPERTY?

--Duckwall v. Lease

--Forum:  IN

--Land/Property:  IL

--Rules:


--Personal Property:  go to law where testator

 domiciled.

--Real Property:  law of the situs of the property.
--Rule #1:  ..the rule as to personal property is that the law of the place where the testator is domiciled at the time of his death governs as to the capacity of the testator to make a will and as to the forms to be observed in its execution and revocation, and as to its validity in every respect.

--Rule #2:  ..title to and the disposition of real property, whether by deed, a last will, or otherwise, must be governed exclusively by the law of the country where it is situated.

--..the law of the place where the realty is situated determines whether the testator’s will effects an equitable conversion of realty into personalty.

--the weight of authority seems to be that an equitable conversion of testatrix’s real estate took place at the time of her death, and such conversion will not be postponed by the fact that the land is not to be sold until after the death of the life tenant.

--The doctrine of equitable conversion is a legal fiction to protect the beneficiaries and to sustain and carry out the intention of a testator or settler, never to defeat it.

--Equitable Conversion:  a fiction the court comes up with to fashion a remedy.

--HELD:  The property in controversy must be, as between the parties hereto, treated as personal property, and its distribution and disposition must be governed by the laws of the state of Ohio.
--since personal property, court used Ohio Law.

--In choice of law, equitable conversion performs the same transformation of real to personal property, 

but with a very different consequence; 

it changes the choice from the law of situs (the rule for real property) to the law of decedent’s domicile (the rule for personal property).

--The reasoning in Duckwall is obviously fictional; no actual conversion of the realty occurred at the death of the testatrix.

--The legal issue was whether the gifts to the testatrix’s brother and sister lapsed because they predeceased her.

--The court reasoned that the testatrix’s will equitably converted the real estate to personalty and thus that the Ohio (domicile) anti-lapse statute applied.

--The question of lapse is really a question of the testatrix’s intentions.

…the legislature provides the answer based on its perceptions of what distribution the typical person would want.

--Toledo Society For Crippled Children v Hickok:
--Domicile:  Ohio.
--Concerned mineral rights in TX.

--Ohio Law would void the gift to charity.

--Testator’s children challenged validity of the will in a TX court (gift to charity, they got less so sued).

--Ohio deathbed gift statute:  gift to charities would fail b/c will executed less than a year before testator died.

--Texas Law:  the will was valid.

--HELD:  TX law applied & gifts to charities were valid.

--If real property would apply TX law, 

If personal property would apply OH law.

--..the fiction of equitable conversion from realty to personalty, or vice versa, can have no place in the Conflict of Laws.

--Haumschild v Continental Casualty Co.
--Auto accident in CA; wife sued husband.

--Which law controls, that of the state of the forum, the state of the place of wrong, or the state of domicile?

--WI is both the state of the forum and of the domicile

--CA is the state where the alleged wrong was committed.

--Under WI law a wife may sue her husband in tort.

--Under CA law she cannot.

--Trial court applied CA law & dismissed wife’s claim.

--She sued in WI, a vested rights state, therefore, they applied the law of CA, where the tort occurred.

--On appeal the court re-characterized it not as a pure tort, and ignored the vested rights theory and applied a domicile approach to affect a remedy for the P.

--The court aimed to give the P a place where her case could be heard.

--HELD:  the spouses were not immune from each other.

--Recharacterized issue as family law issue.

--In a Family Law issue:  look to place of domicile.

--The court made good its escape by recharacterizing the issue.

--Dissatisfied with the result produced by the place-of-injury rule, the court changed the classification of the immunity issue from tort law to family law, and thus exchanged the law of the place of injury for the more palatable law of the marital domicile.

--DEPECAGE—

--not really a true escape device for vested rights—

--it is used in interest analysis cases—

--The application of 2 or more state laws to the same case.

--It is a method of allowing a court to do something different that apply the law of one state.

--Basically, the court applies some of one state’s law and some of another state’s law to effect a remedy.

--Ex:  in a court, the court uses TN’s higher stat of limit law and AL’s unlimited punitive damages rule to a case.

--The court can pick and choose.
--Depecage occurs where the rules of one legal system are applied to regulate certain issues arising from a given transaction or occurrence, while those of another system regulate the other issues.
--Corporation Venezolana v. Vintero Sales
--Issue of gtees to Ds.

--Issue of fraud by D.

--Forum:  Federal Court.

--Issue:  District Ct used NY law.

--Fed Forum, therefore, Erie Doctrine (substantive law of place where court sits).

--Court held that there was fraud involved and they applied only some of Venezuela’s law, and applied some of NY law.
--The original court had only used Venezuelan law, but it was held that the NY law should be applied as well b/c the Venezuelan law was too strict.

--The 1st portion is the question of what law to apply to the question of the sufficiency of the telegram as an approval under the Loan Agreement.

--Used NY Law:  …there are enough contacts with NY to validate the choice of NY law as governing under any choice of law analysis..

--2nd issue:  Analysis is more difficult with respect to choice of law for the fraud issues..

--Corporation Venezolana v. Vintero Sales

--This is a federal question case, and it is appropriate that we apply a federal common law choice of law rule in order to decide which of the concerned jurisdiction’s substantive law of fraud (i.e., that of NY or that of Venezuela) should govern.
--Question of whether there was fraud or not is one best resolved under Venezuelan Law.

--The alleged fraud concerned acts that were to take place in Venezuela and be of Venezuelan legal significance.

--..should be evaluated under Venezuelan rater than NY law.
--1st issue:  a K issue, use NY law.
--2nd issue:  tort issue, use Venezuelan law.

--Depecage:
--When a court applies the law of more than one jurisdiction to a case it is engaged in depecage.

--a common phenomenom.

Renvoi:

--the “circular argument”,  it says:

--I’m in state A, a true vested rights state, 

Therefore, I am to use B’s substantive law.

--A says go to B and B says go to A.

--It is a true escape device.

--they are hoping the court says go back to the forum that is hearing the case.

--If there is no change, you have not accomplished anything.

RENVOI:

In Re Schneider’s Estate:

--Deceased, a naturalized American citizen of Swiss origin,

Died domiciled in NY.

--An asset of his estate:  real property located in Switzerland.

--In his will he attempted to dispose of his property, in a manner contrary to the provisions of Swiss law.
--Issue:  Whether this deceased had the power to dispose of the realty in the manner here attempted.

--RULE:  Actions concerning realty are properly litigable only before the courts of the situs.

--However, in this case the administratrix has liquidated the foreign realty and transmitted the proceeds to this State.


--She is now accounting for the assets of the estate.

--This court is called upon to direct the administration and distribution of the substituted fund and to determine the property rights therein.

--…reference must be made to the law of the situs, as the question of whether the fund shall be distributed to the devisee of the realty under the terms of the will is dependent upon the validity of the original devise thereof which must be determined under the law of the situs of the land itself.

--..a reference to the conflict of laws rules of the situs may involve an application of the principle of renvoi, and if so, it would place the court in a perpetually-enclosed circle from which it could never emerge and that it would never find a suitable body of substantive rules to apply to the particular case.

--Recognition of the foreign conflict of laws rule will not lead us into an endless-chain of references if it is clear for any reason that the particular foreign conflicts rules (or any rule along the line of reference) is one which refers to the internal law alone..

In Re Schneider’s Estate:

--ISSUE:  Whether there shall be a reference to the entire law of the situs to determine the ownership of the proceeds of foreign realty, is one of first impression in this state.
--Modified renvoi in this case.
--HELD:  ..that a reference to the law of the situs necessarily entails a reference to the whole law of that country, including its conflict of laws rules.

--Restatement Rule:  Rule in questions of title to land:

All questions of title to land are decided in accordance with the law of the state where the land is..

--In all other cases the Restatement rejects the renvoi principle and provides that where a reference is made to foreign law that law should be held to mean only the internal law of the foreign country..

--The court concludes that the Swiss law would refer a matter such as this to the NY internal law, under which law the will is a valid disposition of the testator’s property.

--The language in the Swiss Cases…indicated that the place in which property is situated…means, in the case of foreign domiciliaries, the country of domicile..

--Such a rule amounts to a statement that the place of actual location of property (Switzerland) refers all questions to the law of the place of presumed location, i.e., the country of domicile.

--HELD:  …the testamentary plan is valid, even in its application to the Swiss realty.

--The proceeds of the realty  must therefore be distributed pursuant to the directions contained in the will
--NY Law---Swiss Law---ended up with NY law….

--conclusion:  ..that the rights which were created in that land are those which existed under the whole law of the situs.

--The First Restatement is generally hostile toward renvoi, approving of the concept only for questions of title to land and the validity of a decree of divorce.

--In contrast, renvoi is an explicit part of the Restatement’s property provisions.

--“all questions of title to land are decided in accordance with the law of the state where the land is, including the Conflict of Laws rules of that state.

--..essential to the protection of the interests of all parties that…a title should be determined everywhere as the state of situs would determine it since that state alone must have final authority.

--…courts occasionally used renvoi as an escape device in non-land cases.

--If the ct could not live with the results of apply the law of the place of injury, it could read the word “law” to refer to the whole law of that state, including its choice-of-law rules, which might in turn refer to the law of some other state, perhaps a forum.

American Motorists Ins Co. v. ARTA Group, Inc

--suit brought by ARTA against an insurance company.
--The question was whether the policy covering pollution covered a buyer such as ARTA.

--..we do adopt a limited form of renvoi which will direct the application of Maryland law to resolve the substantive issues in the instant case.

--We adopt a limited application of renvoi which permits us to apply Maryland law where the application of lex loci contractus indicates that the foreign jurisdiction would apply Maryland law to the substantive issues of the controversy.

--Maryland is the juris with the most significant contacts as well as the forum.

--whether suit was filed in MD or IL, MD law would govern the contract.

American Motorists Ins Co. v. ARTA Group, Inc

--using renvoi;  should use IL law, all IL law.

--modified renvoi b/c Maryland has substantial interests.

--will allow MD courts to avoid the irony of applying the law of a foreign jurisdiction when that juris’s conflict of law rules would apply MD law.

--MD courts sh apply MD substantive law to Ks entered into in foreign states’ jurisdictions in spite of the doctrine of lex loci contractus when:


--MD has the most significant relationship, or at least, a

 substantial rel with respect to the K issues presented.

--The doctrine of renvoi:  when the forum court’s choice-of-law rules would apply the substantive law of a foreign jurisdiction to the case before the forum court, the forum court may apply the whole body of the foreign jurisdiction’s substantive law including the foreign jurisdiction’s choice-of-law rules.
PUBLIC POLICY:  --An escape clause issue.

--LOUCKS V STANDARD OIL CO. OF NY

--killed in Mass;  Mass statute.

--Suit in NY:  Should NY Law Apply?
--Loucks was run down & killed through the negligence of the Ds servants engaged in its business.
--Issue was whether Mass statute was applicable even though D was located in NY.

--A Tort committed in one state…unless Public Policy forbids..

--A vested rights principle case.  

--A right is created at instant of the incident.
--Why does Full Faith & Credit apply?
--B/c there was no judgment yet…FFC says “I must give FF&C to the laws of other states”.

--Did not want to be in violation of Constitution, so they narrowly defined the issue.

--LOUCKS V STANDARD OIL CO. OF NY

--The wanted to use NY law b/c it gave a better remedy to the P.

--Generally accepted Rule:  

A tort created in one state creates a right of action that may be sued upon in another unless public policy forbids.

--A foreign statute is not law in this state, but it gives rise to an obligation, which, if transitory, “follows the person and may be enforced wherever the person may be found.”
--This test applied, there is nothing in the Mass statute that outrages the public policy of NY.

--We have a statute which gives a civil remedy where death is caused in our own state.

--We HOLD:  that public policy does not prohibit the assumption of jurisdiction by our courts & this being so, mere differences of remedy do not count.

--HELD:  Mass law applied.

--HELD:  If against public policy, we will not enforce it.

--The fundamental policy is perceived to be that rights lawfully vested shall be everywhere maintained.

--…growing conviction that only exceptional circumstances should lead on of the states to refuse to enforce a right acquired in another.
--Public Policy was the ultimate escape device employed by traditional courts.

--It permitted forum judges to refuse to apply the law chosen by the First Restatement rule simply on the basis that the law chosen was morally odious.

--The need for a public policy escape device…

--RULE:  If against Public Policy will not enforce it.

--HOLZER V DEUTSCHE REICHSBAHN-GESELLSCHAFT

--case brought in NY
--Employment K entered into in Germany in 1938 (understand the setting here)

--Breach of K action against his former employer, a German corp.

--Count 1:  alleged that D discharge P solely b/c he was Jewish.

HELD:  the law of the country or state where the K was made & was to be performed by citizens of that country or state governs.

--It cannot be against the public policy of this State to hold nationals to the Ks which they have made in their own country to be performed there according to the laws of that country.

--RATIONALE:  AT THAT TIME:  Another reason for the court’s deference to German law is the act of state doctrine, which forbids a court from inquiring into the legality of the acts of foreign governments.

KILBERG V NORTHEAST AIRLINES, INC.

--P’s intestate. A passenger on one of Ds planes was killed when airship crashed & burned…in Mass, in the course of a flight from NY.

--Both Mass & NY authorize wrongful death suits against common carriers, the only controversy is as to the amount of damages recoverable.

--NY policy prohibiting the imposition of limits on such damages is strong, clear, and old.

--Mass cases say will enforce the lex loci delicti in wrongful death suits unless Mass public policy forbids..

--HELD:  Mass law against NY public policy 

(Mass law limiting damages amount)
--rejected Ps attempt to recharacterize the case as a K action to be decided, under the vested rights theory, according to NY law, where the ticket was bought.
--2 primary methods of attacking First Restatement methodology:

1.  characterization, merely leads the court to other sections of the First Restatement, does not free it from the vested rights prison;

2.  public policy, leads only to ad hoc decisions..

JUNE 28—CONFLICTS:

WHENEVER ANSWERING AN ESSAY QUESTION:

I---ISSUE

R---RULE

A---ANALYSIS

C---CONFLICTS

ROADMAP FOR ANSWERING AN ESSAY QUESTION:

--read & follow the instructions.

--Identify the ISSUE(s):


--3 issues:

1.  Does OK court have In Personam Juris over John?


2.  ….In Personam Juris over Honda?

3.  Where is John’s Domicile for Estate Tax purposes?

--Identify the RULE(S):

--identify the rules as to each issue.

--2 issues are the same, could have same rule, still argue.

--In Personam Juris over John:


--go to most recent case..

--In Juris analysis, what is the Rule?

--Burger King ROL:  changed the rule..burden-shifting analysis.

--Int’l Shoe:  2 prongs:


--minimum contacts (P must prove)

--fairness

--Minimum Contacts:  P must prove:

--D “purposefully availed”… expect to be haled into court..


--Then, the burden shifts..to D, 

who must present a compelling case to show lack of fairplay.
--Then D must show:

1.  burden on D


2.  forum state interest


3.


4.


5.  shared interest of several states in furthering..

--Rule for Issue 3:  Domicile:

--Rule for Domicile:  2nd Restatement (p 11)

1.  domicile is a place,


2.


§ 12:  Home Defined:

c. Factors Determining Home:

--If do not show what the Issue is, cannot know what conclusion is..

--If Rule does not flow from issue, you have it wrong.

--ANALYSIS:

--Determine Issue 1st, 

--Rule determines the Roadmap for Analysis..

--“To figure what Domicile is..the Rule is…

--Paragraph 1:  Issue, P2=Rule, P3= begin Analysis.

--Analysis:  apply facts to the Rule.

--1st:  how the facts apply to a part of the Rule.

--EX:  

P1:  The Rule that applies in determining Domicile is…2nd Restatement ..

P2:  Our 1st obligation is to apply the rule as applied in the 2nd Restatement to our facts.

--Go through the 7 Factors:  

Domicile is usually a person’s home.

--§ 12 of 2nd Restatement:  7 Factors:


1.  physical characteristics:  had a house in AL,



Home in CA


2.  Spends time:  used to spend time in AL.



CA:  3 days spent


AL:  no place anymore


3.  mental attitude:



AL:  never returning



CA:  going back

4. stuff in CA;  nothing in AL

--Cases:  White, Dorrance, In Re Jones

--Do not have to Restate the Rule everytime (a time factor)

--Comclusion:

--must be logical and flow from the Rule.

--Multiple Issues:

--go through entire IRAC for each issue.

--Manage your Time:

--if running out, put bullet points for analysis.

--Key to BAR:

--Learn the Rules,

--How to Apply,

--Manage your Time, Finish the Test.

--On Essay Question:  take 15 minutes to outline, shows where going..

--Always State the Issue—Be Specific.

--State the Rule..

--& Analysis  (flows from the Rule)


--Apply the Facts to the Rule


--“Applying the facts to this Rule….

--Must Cite a Rule

--Once Rule cited, Analysis is easy.

CHOICE OF LAW REVOLUTION

THE FIRST SHOTS:  THE CENTER OF GRAVITY OR GROUPING OF CONTACTS THEORY

--AUTEN V. AUTEN:

--2 laws:  England & NY-----Applied English law

--court added up all factors of the case and concluded the center of gravity was England.

--Judge decides what factors to use in Auten.

--guideline given is Center of Gravity.

--With Auten:  do not know what you are going to get.

--“Center of Gravity Approach”
--court added up most significant contacts and said, that is where the center of gravity is.

--court did not give guidance, just added all contacts up.

--Mr. & Mrs. Auten were married & lived in England.

--he left her & moved to the US>

--she came to NY to meet with him and arrange a separation agreement…agreement stated she would not sue him..she returned to England.

--when he failed to pay, years later she filed a separation in England..still he did not pay..later she sued for total due.

--He claimed that her petition for separation in England repudiated their settlement agreement and invalidated it.

--The lower court agreed, applied NY law, but Appellate Ct did not.

--Under the Vested Rights Approach, the applicable law would be NY law, b/c that is where the K was made.

--Under the Interest Analysis Approach, the place of performance would decide which law applies.


--With a question of performance or breach, 

the place of performance law applies. 
--So England’s Law would apply b/c she breached the K when she sued in England.
AUTEN V AUTEN:
--Here, however, the applellate ct applied the Center of Gravity method, which says the courts, instead of regarding as conclusive the parties’ intention or the place of making or performance, lay emphasis rather upon the law of the place which has the most significant contacts with the matter in dispute.

--This is one of the earliest cases in which the competing interests of the parties were examined.

--It is one of the first times that the courts moved away from the Vested Rights Aproach.

--As a direct result of the Auten Case, ended up with the SECOND RESTATEMENT:  MOST SIGNIFICANT RELATIONSHIP TEST.

VESTED RIGHTS THEORY:

Once an event occurs, the P may be vested in a place.

--theory is rigid, but provides uniformity.

INTEREST ANALYSIS THEORY:

--Replaces the Vested Rights Theory.

--It is Rigid—can cause a non-equitable outcome (such as forcing a case to be brought in one state, when another state has a better recovery cap, statute of limitations, etc.)

--arbitrary application of the Vested Rights Law by the jurisdictions.

--Escape devices may be used to get around the uniformity of the law (such as re-characterization or renvoi)

CENTER OF GRAVITY OR GROUPING OF CONTRACTS THEORY—

--Measure the contacts with the matter in dispute and bring the action in the place with the most significant contacts.

--Example:

--How can a court decide which interests are more important when weighing the interests of the courts?

--For example, a K was signed in one state, but the party lives in another state.

--Which state has the greater interest?

--Choose the location that is most intimately concerned with the outcome.

--There are multiple things that the court can use—how can they choose?

--It is up to the Judge’s discretion.

--it may vary on a case-by-case basis.

SECOND RESTATEMENT:

--Direct result of Auten.

--Adopted the most significant relationship test.

--§ 6, Subsection § 1:


​--needs of state & interest


--policy of forum

--VESTED RIGHTS—AUTEN—SECOND RESTATEMENT
--AUTEN:  most significant contacts..

--SECOND REST:  most significant relationship

Most significant relationship---Government interest analysis

 (Currie) 
--Auten’s Center of Gravity Approach:

A significant advance over the traditional system since it allows consideration of multiple contracts unlike the 

single-contact rules of the First Restatement.
--This new test is still a juris selecting system,
The court determines the center of gravity of the litigation by adding up contacts without considering the content of the competing state’s laws.

--Most Significant Contacts approach is tied to the Second Restatement.
--It came about b/c people questioned the Vested Rights (First Restatement) Approach.

--Both Theories are forum shopping theories, which allow a party to attempt to get into a favorable forum.

--Under the Vested Rights Approach, if the judge doesn’t like the results, he can apply an escape device.

--The escape devices allow him to use other rules/law.

--If the judge doesn’t like the results under the Most Significant Contacts Approach, he can put more weight on the side of the law he wants to use when balancing the contacts with each location.

---The judge is free to make a decision on which state he thinks has more significant contacts.


--The interest analysis is much more flexible.


--What is wrong with that?  

--It seems arbitrary, and it is not uniform.

--The same set of facts may lead to different results if

 heard by a different judge.
--HAAG V BARNES

--NY P brought an action in NY for support of her child who was fathered by an IL attorney/father.

--She went to IL to have the child & he agreed to pay.

--They made an out-of-court agreement re:  payment.

--Several factors tipped the court to decide to use IL law.

--The D father lived & worked in IL, payments were made from IL, etc..

--The court said the NY contacts were of less significance than the IL contacts—there were more contacts in IL.

--Under the Vested Rights Theory, IL law would apply, b/c that is where they made their argument.

--If the mother moved back to NY, could there be an argument that NY is where performance was due?

--Probably not a good argument, under pure vested

 rights, IL law would still apply.
CENTER OF GRAVITY APPROACH & THE MOST SIGNIFICANT RELATIONSHIP APPROACH

CENTER OF GRAVITY


SECOND RESTATEMT

--CASE:  Auten




--Gives ct a way to 
--2 laws:  Eng & NY



weigh what is most

--applied Eng Law



important.

--Ct added up all factors of case

& concluded center of gravity 

--stated policies.

was England.




--specific policies to be
--In Auten, judge decides what
applied are stated in the
Factors to use.




RESTATEMENT.

--Guideline given is the

Center of Gravity.



--Will always be a 

--With Auten, do not know what 
balancing act with

you are going to get. 


Specific factors.
--SECOND RESTATEMENT:

--Know Sections & what they mean & how to apply.

--Know general rules & how to apply.

--Used in about half the States.

--Restatement Method is used in about ½ the states.

--Covers many areas, but all refer to Most Significant Relationships.
INTEREST ANALYSIS”
--Interest Analysis is probably the methodology of most pervasive influence on courts today.
--view of the nature of the power of a state to govern.

--The Court bases, the legislative power of a sovereign not so much on its territory as on its sphere of legitimate governmental interest.

--spheres of influence, like territories, can overlap:  that is why conflicts arise.
--a balancing of interests is not a feature here.

--the Court has declined to impose upon American courts any overriding duty of full faith and credit to laws (as opposed to judgments).

--The Court has held that a state with a legitimate interest in applying its own law on the particular facts of a conflicts case will be free to do so, even when another state is equally, or even more, interested in applying its law.

==Brinerd Currie:

Showed how ordinary purposive reasoning could be applied in conflicts cases.

--He called the method governmental interest analysis.

--He discovered may “conflicts” cases did not involve true conflicts of state interests, and therefore presented no real problem.


--He called these false conflicts.


--To impose traditional choice of law upon a 

false conflict was not only unnecessary, but very often would produce irrational results. 
--revolutionized the field of choice of law.
--Currie had 2 great insights:

1.  First, to recognize that no law should be applied in a choice-of-law case unless:



a.  doing so would advance the policy interests of
 at least one state that
b. had a legitimate “interest” (or “contact”) with the problem, an interest that must be evaluated in light of the facts of each case.
--Interest Analysis:

--all judicial decisions should advance policy interests.

--applying the doctrine to choice of law questions.

--Interest Analysis summarized:

--1st, determine the governmental policy expressed in the law of the forum.
--the court should then inquire whether the relationship of the forum state to the case at bar—to the parties, to the transaction, to the subject matter, to the litigation—is such as to bring the case within the scope of the state’s governmental concern, &
To provide a legitimate basis for the assertion that the state has an interest in the application of its policy in this instance.
--in choosing between competing laws, courts should take into account the policies behind those laws and the facts of the particular case.
--If the law of only one state would be furthered by application in the case at bar, then only that state’s law should be applied.

--all law should advance policy interests..

--false conflict has proven to be the most enduring contribution of interest analysis to choice-of-law theory.

--the false conflict insight has won near universal acceptance in American courts.

--True Conflict:
--when the interests of 2 or more states will be implicated.

--the policies represented by the different laws would be furthered by the application of either one in the case at hand.

--resolution of true conflicts has proven to be the most difficult task for interest analysis and, indeed, for any policy-based method of resolving choice-of-law problems.

--Chart—page 349

--shows the interest analysis approach would lead to different outcomes.

--the theory may work better for the parties, but may often lead to different results.

--It refers back to the railroad case where the P had contacts with AL.

--Interests:  Here, AL has an interest in compensating its workers.

--MS has an interest in protecting its workers.

--Contacts:  wrongful contact law in AL..occurred in AL.

--Under the Interest Analysis Approach, only AL has an interest in the case;  so there was a false conflict.
--Law must further a policy.
--FALSE CONFLICTS

--false conflict remains Currie’s signal achievement.

--Once analysis shows there is only one interested state, there is overwhelming consensus that state’s law should apply.

--A legal dispute where, at first impression, 2 or more sovereign states have an equal interest in having their law applied to a case but, upon further analysis, only one state has a true interest in the results of the case;  a situation resembling, but not embodying an actual conflict, b/c the potentially applicable laws do not differ in their res.

BABCOCK V JACKSON
--On a trip in Canada, Jackson lost control of the car & Babcock was injured.

--Forum:  sued in NY

--Ontario had a statute:  cannot sue driver/Guest Statute.

--ISSUE:  does the law of the place of the tort always rule, or should other things be looked at?

--The old law favored the law of the place where the accident occurred would rule.


--The held the “center of gravity” or “grouping of

contacts” rule, which looks to the state that had the most significant contacts.
--NY




Ontario



--can sue to 


--cannot sue driver/Guest Statute

Compensate victim

--prevent fraud of ins company
--Conflict:  True or False?


--To further a Policy?


In NY:  yes, 

In Ont:  no, no Canadian resident.


New York



Ontario






-Forum



-Place of tort/accident,



-Domicile of all Parties

injury
Contacts
-car registered & insured



-trip began










-No “guest statute”

-Guest Statute

Law













Policy
-to compensate victims
-to avoid insurance fraud

(interest created in NY)


(Benefits:  Ins Co, but









A NY company)




FALSE CONFLICT







--If Policy goes to same Forum = False Conflict

--If Policy goes to different forum= True Conflcit

--HURTADO V SUPERIOR COURT

--a wrongful death action from a car accident that occurred in CA.

--D driver was killed in the wreck.

--Ps were both Mexican.

--Which damges law should apply—CA or MX?

--CA was the place of the accident, the forum, etc..
--Under the Vested Rights Approach, CA would be the place b/c it was the site of the accident.

--Just b/c 2 states are involved does not mean there is a conflict of laws.
--If the laws of both places are the same, there is no conflict of laws.

--Here, Mexican law limited the recovery, but the CA law did not.

--When one of two states related to a case has a legitimate interest in the application of its law in the policy, and the other has none, there is no real problem;  clearly the law of the interested state should be appled.

--This is a false conflicts case—b/c Mexico did not have an interest b/c they did not have anything to protect.

--Here, the first part of the requirement of a conflict of laws was not met.



Mexico


California







P domicile


Forum
Contact
Domicle of P;s

Ds domicile




Decedent

accident/negligence

________________________________________________
Law

Damage limit

Unlimited damage in








Wrongful death



Policy
Protect Ds

Determined negligent




FALSE CONFLICT







--Currie’s whole line of analysis depends on the identification of the policy-or purpose-behind a state’s law.
--The alleged inability of a court successfully to make that identification, especially when dealing with the laws of another state, has proven to be a prominent and frequent criticism of Interest Analysis.
--Robert Leflar—had another choice of law theory:
Better Law Choice Theory.

--said the courts should make choices that are in the best interests of the parties.

--Under the Vested Rights Approach, when a court uses escape devices, they are basically twisting things to choose the outcome.

--Under the Interest Analysis Approach, the judge has discretion.

--This law is said to be the better b/c, rather than coming in the back door, the court is up front about analyzing the competing laws, and the results of each should apply the better law as to the parties.

--The judge should “act as Solomon” to choose the better remedy.

--In theory, even if the P picked a more favorable forum, this analysis would trump that by applying the “better law”.

--It should be based on its contact, not on forum shopping.

--The problem with this is that it may be unconstitutional.

--The D has certain rights (due process, notice, etc..).

--If courts used this method, they may use their own law b/c they know it and know what will happen.

--Currie’s Theory:  Solution-Forum Law:  True Conflcts..
--Another Interest Analysis Approach.

--a foundation for many theories of conflicts rules.
--Look at the competing interests and make a choice based on the interests, not necessarily the contacts.
--Looks at the interest the courts had in applying the law.


--Ex:  what interest does NY have in applying MA law?


--What interest does NY have in applying its own law?

--A modernistic approach:  he focused on the arbitrariness of the vested rights approach.

--Thus, if there were a situation where one law was applied that was designed to protect a married party in one state, but was contrary to the law in another state.


--Such as when wife acts as a surety for her husband.

--It will be upheld in one state, but maybe not in another.
--If there is a false conflict, he would disregard the state with no interest and only apply the interested state’s law.
--In a true conflict, he didn’t think it was right for the judge to choose, so he would apply the law of the forum.
--He goes straight to the statute.
--He laid out 3 terms:


-True conflict, False conflict, Un-provided-for case.

--Read this in page 77ish in Sum & Substance

--A State can choose any Constitutional choice of law method for dealing with the choice of law conflicts that they want to enforce.

--Each state is free to pick its own method.

--Most states use a form of Interest Analysis.

--ALA uses Vested Rights.

--False Conflict—only one state has an actual interest, and that state’s law should apply.

--There are multiple theories to pick the law to use in a case:

----Vested Rights
----Interest Analysis


--Most significant contacts/relationship


--Better Law Choice (Lefar)


--Prof Currie’s approach 


(true conflicts v false conflicts)

--LILIENTAHL V KAUFMAN



CALIFORNIA


OREGAN







--Ps domicile


--Forum
Contacts
--K made & to be 

--Ds domicile



   Performed


--Ds Guardians there








--Ds family




Law

-No “spendthrift” statute
--spendthrift statute

Policy
-Ensure security of Ks
--Protect family of

 Spendthrift & 








 public fiscalness






TRUE CONFLICT







The Unprovided-for Case:

--Currie noticed there were cases in which neither state could properly be said to have an interest.

--Currie recommended that in such cases the forum apply its own law, b/c this is the rational and convenient way to try a lawsuit when no good purpose is to be served by putting the parties to the expense and the court to the trouble of ascertaining and applying [foreign] law.

--No useful purpose will be served by ascertaining and applying the foreign law, since the result is a matter of entire indifference to both states.

ERWIN V THOMAS



WASHINGTON


OREGON





Contacts
--Domicile of H:  victim

--Forum






--Domicile of W:  P


--D domicile









--injury




Law

--No loss of consortium

--Loss of consortiu

Policy
--Protect D



--Protect married










Woman

---Neither Policy Invoked—


UPROVIDED-FOR CASE:  

LAW OF FORUM SHOULD APPLY

--In the unprovided-for case:  governance under either state’s law will be “arbitrary” in some sense.
--Today only a few writers continue to recommend that the interested forum generally apply its own law in a nonfalse conflict case.

ALTERNATIVE MODERN METHODS FOR RESOLVING NONFALSE CONFLICT (TRUE CONFLICTS)
--A feeling of unease with Currie’s recommendation that the forum apply alternative modem choice-of-law approaches.

--2 things to remember about these various modernist methods.

1.  In theory, almost all of them are to be used only after a nonfalse conflict is identified.
2.  Most modernist courts, whatever approach they say they follow, will often employ argumentation eclectically form other approaches.

THE RESTRAINED FORUM

PEOPLE V ONE 1952 FORD VICTORIA

--Forum:  California

--Action by the state to declare forfeit a car owned & driven by Smith for unlawful transportation of narcotics in CA.

--Car containing narcotics & Smith was seized in CA.

--The loan note had a clause prohibiting Smith from taking car from TX.

--The TX finance company intervened in the CA forfeiture proceeding to protect its interest.

--The TX finance company had conducted no investigation at all of Smith’s character.

--Under TX law, no such investigation was required.

--Under CA law, a mortgagee’s interest is forfeit in these circumstances unless the mortgagee can show that it conducted a reasonable investigation of the character of the mortgagor.

--HELD:  for the innocent mortgagee—applied TX law.
--the CA statute could not reasonably be construed so as to impose a duty of “a reasonable investigation” upon an out-of-state finance company with no way of knowing that the financed car would be driven in CA.

--This holding would not significantly impair CA’s policy.

--CA had Smith & the drugs & the car.
--Its drug enforcement would not be significantly affected by paying off the claim of the innocent mortgagee from the proceeds of the judicial sale of the car.

PEOPLE V ONE 1952 FORD VICTORIA:



California



Texas







-Forum



-Mortgagee

Contacts
-Prosecution-State

-Mortgagor



-Reasonable investiga
-No investigation law

Law

  law (under forfeiture





Proceeding)



-To prevent drug

-furthers trade



   Trafficking

Policy
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TRUE CONFLICT CASE






-Court came up with true conflict.

-Because true conflict, go with forum law (Currie).

-BUT, this court…CA’s policy will not be impeded..

Crossed out line from CA policy—to—Forum.

--Note the similarities in reasoning (based on party expectations) and result (validation of an out-of-state K) between Milliken v Pratt & One Ford Victoria.

--….the forum could depart from its own law without significantly impairing local interest.

--In One Ford Victoria, CA was able to achieve a substantial degree of enforcement without hardship to the innocent mortgagee.

--the court construed the statute narrowly, as not applying when unreasonable.

--..both cases were only apparent true conflicts.

--Because forum law was, in effect, construed away in these cases, some authorities analyze such cases as “apparent true conflicts” which in fact turn out to be false conflicts.

--Currie Fallback:  forum state’s law.

--BUT, if one state has policy interest & other does not, it is a false conflict, no conflict.

--only situation where might apply another state’s law:  
False conflict.
--Currie came to revise his original position that forum law should always resolve true conflicts.

--Instead, he wrote, the very fact that a court identifies a true conflict should prompt the court to reexamine its own law “with a view to a more moderate and restrained interpretation both of the policy and of the circumstances in which it must be applied…

--Curry began to revamp approach to a more moderate approach.

BERNKRANT V FOWLER

--an action by Nevada Ps to enforce an oral agreement against a CA estate.

--the decedent, Granrud, had offered to forgive in his will any balance then due on the Ps debt to him, if, in return, the Ps would prepay some of the debt now..

--HELD:  that the K herein does not fall within out statute of frauds.

--Since there is no conflict between the law of CA and the law of NV, we can give effect to the common policy of both states to enforce lawful Ks and sustain NV’s interest in protecting its residents and their reasonable expectations growing out of a transaction substantially related to that state without subordinating any legitimate interest of this state.

--predisposition of the court to validate the alleged oral agreement…appears the court disregarded NV’s Dead Man’s Act.

Interest-balancing.

--In both One Ford Victoria & Bernkrant, a solution is achieved by construing local law & interests narrowly.

--courts do habitually weigh or balance competing interests in ordinary nonconflicts cases.

--Point of both cases:  to show what court could do in these situations.

COMPARATIVE IMPAIRMENT
--another way of resolving true conflicts.

--Baxter proposed a way of resolving true conflicts based on analysis of One Ford Victoria.

--Baxter called his method, comparative impairment.

--Under this approach, an interest-analytic court can resolve a true conflict by assessing the impact on its own policy of a departure from forum law, and assessing the impact on the other state”s policy of applying forum law.

--Comparison of the 2 negative impacts, Baxter thought could yield a sound resolution, without the interest-balancing disfavored by Currie.

--The method was formally adopted for CA in the following case.

--Comparative Impairment:

--use law of state whose laws would be most impaired if not applied.

BERNHARD V HARRAH’S CLUB

--ISSUE:  the civil liability of D tavern keeper to P, a third person, for injuries allegedly caused by the former by selling and furnishing alcoholic beverages in NV to intoxicated patrons who subsequently injured P in CA.

--2 states are involved:  

1.  CA—the place of Ps residence & domicile, the place where he was injured, and the forum; and

2.  NV—the place of D’s residence & the place of the wrong.
--CA—imposes liability on tavern keepers in this state for conduct such as here alleged.

--NV—refuses to impose such liability.

--P—CA resident, injured in CA

--D—NV resident

--each state has an interest in the application of its respective law of non-liability…these interests conflict..

Therefore,….a true conflicts case.

--Once preliminary analysis has identified a true conflict of the governmental interests involved as applied to the parties under the particular circumstances of the case,

The comparative impairment approach to the resolution of such conflict seeks to determine which state’s interest would be more impaired if its policy were subordinated to the policy of the other state…

--NV does not impose such civil liability on its tavern keepers, nevertheless they are subject to criminal penalties under a statute making it illegal to sell or give intoxicating liquor to any person who is drunk…..

--D by the course of its chosen commercial practice has put itself at the heart of CA’s regulatory interest, 

Namely to prevent tavern keepers from selling alcoholic beverages to obviously intoxicated persons who are likely to act in CA in the intoxicated state.

--CA’s interest would be very significantly impaired if its policy were not applied to D.
--HELD:  CA has an important & abiding interest in applying its rule of decision to the case at bench, that the policy of this state would be more significantly impaired if such rule were not applied ..

--In Bernhard, the fact that NV already imposed criminal liability on the allegedly tortuous conduct made accommodation of NV’s interest to the forum’s interest somewhat easier.

BERNHARD V HARRAH’S CLUB
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TRUE CONFLICT (“NON-FALSE CONFLICT


--In comparative impairment cases, courts try to resolve true conflicts by narrow construction of state law.

--In some of these cases, narrow construction of sister-state law may offer a solution.

--In most of these cases, courts also take into account the expectations of the parties.

THE BETTER LAW AND PROFESSOR LEFLAR.

--Another influential effort at finding a solution to the problem of true conflicts.

--presented a list of “considerations” that judges might use in making choice-of-law decisions.

--Leflar’s “Considerations” have been quite have been quite influential.
--Leflar suggested 5 Considerations: not in any particular order, & none carries more weight than another in any case.

--designed to help guide judicial analysis of difficult problems.


1.  Predictability of Result.


2.  Maintenance of Interstate & International Order.


3.  Simplification of the Judicial Task.

4.  Advancement of the Forum’s Governmental Interests.

5.  The Better Rule of Law.

Leflar’s 5 Considerations:

1.  Predictability of Result.

--Predictability of governing law reduces risks, and therefore, costs.

--Predictability Consideration is generally will be more important in contract & property problems than in torts.


--encourages planning:  applies in K, wills, marriages,..


2.  Maintenance of Interstate & International Order.

--concern with the free flow of interstate & international commerce.
--He wanted to ensure that the forum would not be parochial, that its choice-of-law decisions would not be unduly influenced by local favoritism.
--..easily could lead to retaliatory comity, a sort of beggar-thy-neighbor approach to choice of law.


--Courts must be careful to avoid localism.


3.  Simplification of the Judicial Task.

--extends beyond the obvious preference for familiar forum law;  it also could lead to the application of “mechanical,” easily-selected choice-of-law rules.
--best example here is the near-universal choice of any forum to apply its own procedural and evidentiary rules.

--greatly simplifies the judicial task & is more likely to lead to justice.
4.  Advancement of the Forum’s Governmental Interests.  (Currie)
--Leflar cautioned against using this Consideration to apply forum law blindly.
--He believed most laws do not implicate true forum interests, and the court must be restrained in assertine them.

--A justice dispensing court (Leflar’s term) should recognize that true differences of governmental interests among the states are by no means the norm.

--Judges should be careful to recognize those differences that do not represent basic policy disagreements, and only consider the forum’s interests, as such, when there is a fundamental policy disagreement (the legality of gambling transactions provides an example of a basic policy dispute).


5.  The Better Rule of Law.


--the most controversial of the Considerations.

--included this Consideration to encourage honesty in judicial opinion-writing.

--Judges should stand up & pronounce the Better Rule.

OFFSHORE RENTAL CO., INC. V CONTINENTAL OIL CO.

--CA:  forum, P corp.

--LA:  Ps injury, Ds negligence.

--Involves 2 states:  

--CA:  the forum, place of business for D, Ps state of incorporation & principal place of business;

--LA:  locus of the business for P & D out of which injury arose, place of the injury.

--1st, court must find a true conflict; 

--2nd, go to comparative impairment approach.

--This case involves a true conflict between the law of LA & the law of CA.

--In sum, the comparative impairment approach..incorporates..the history and current status of the states’ laws; the function & purpose of those laws.
--Adding Leflar to comparative impairment.

--We do not believe that CA’s interests in the application of its law to the present case are so compelling as to prevent an accommodation to the stronger, more current interest of LA.

--We conclude that LA’s interests would be the more impaired if its law were not applied.

--substantially a “better law” analysis.

--After Offshore Rental, comparative impairment can be said to include a “better law” component.

--In Offshore, the law had not been much enforced.

--Thus, the CA court put itself in the awkward position of explicitly disfavoring law that was on the books.

The New Rules & The New Territorialism

--a number of scholars have suggested that choice of law should focus on territorial solutions---that is, on the law of a state chosen by certain geographical contacts.

--Those contacts might include domicile, the place of the accident, and so forth.

--The New Territorialism..  can be traced back to the beginning of modern forms of choice-of-law analysis.
--One State’s Experience with Territorialism

CIPOLLA V SHAPOSKA

--P from Penn;  D from Del.;  accident occurred in Del.

--Del:  Guest Statute

--Car registered & insured in Del.

--P sued D in Penn.

--HELD:  for D;  Del law should apply.

--Penn:  policy that its guests should be permitted to recover for injuries caused by their hosts’ negligence..

--it appears that Del’s contacts are qualitatively greater than Penn’s and that it has the greater interest in having its law applied to the issue before us.

--Inhabitants of a state should not be put in jeopardy of liability exceeding that created by their state’s law just b/c a visitor from a state offering higher protection decides to visit there.

--a highly territorial approach, but departures from the territorial view of torts ought not to be lightly undertaken.

--The very use of the term true conflict implies that there is no one correct answer, but as a general approach a territorial view seems preferable to a personal view.

--These approaches to the solution of this true conflict lead to the conclusion that DEL has the greater interest in the application of its law than does Penn.

--How is this case different from Vested Rts Theory?


--result under Vested Rights:  apply Del law.

--Point of Case:  New rule, same old song..back to vested rights..

KNOW SECOND RESTATEMENT;
INSERT HERE—

--KNOW GENERAL RULES & HOW TO APPLY.
SECOND RESTATEMENT:
--The First Restatement was harsh & rigid, but led to predictable results.

--The Second Restatement is layered and complex.

--It combines several elements of vested rights, better interest, etc…

--Advantage:  Flexibility.

--It is arbitrary & it is hard to predict outcomes.

--You can have 2 courts using 2d Restatement approach with similar cases, facts, and get different outcomes.

--It is a compromised document with many themes—vested rights, better law, etc..
--Be familiar with § 6, 145, 188.  (page 420)
§ 6:  The overall picture of how to make an appropriate choice of law for the parties.
--the “general enabling” section..

--it acts as the starting point in any analysis..

--It instructs you to look at a variety of elements to be considered.

--There are 7 Elements to consider:

1.  The needs of the interstate & international systems.


2.  The relevant policies of forum.

3.  The relevant policies of other interested states & the relative interest of those states in the determination of the particular issue.


4.  The protection of justified expectations.

5.  The basic policies underlying the particular field of law.


6.  Certainty, predictability, & uniformity of result,

7.  Ease in the determination & application of the law to be applied.
§ 145:  deals with general application of torts—determined by local law…

(significant contacts approach).

§ 188:  The contacts to be taken into account in applying the principles include:

1. Place of contracting

2. Place of negotiation of the contract

3. Place of performance

4. Location of the subject matter of the contract

5. Domicile, residence, nationality, place of incorporation & place of business of the parties.

--Second Restatement is characterized by 3 Principal Features:


1.  policies contained in § 6;

2.  the concept of most significant relationship between the parties;

3.  a list of specialized factors that are applied to the facts of the case based on the type of case it is:  tort, defamation, fraud, etc..

USE & ABUSE IN THE COURTS

NATIONWIDE MUTUAL INS CO. V. BLACK

--everything happened in Ontario.
--R. Black, K. & W. Black = Ohio.

--Nationwide—an Ohio corporation.

--an auto owned & driven by Ruby Black, a resident of Ohio, collided in Ontario, CA, with an auto owned & driven by a resident of Ontario.

--Kay & William Black, both residents of OH, were passengers in Ruby Black’s car as well Grace Bell, a resident of PENN.

--Kay & William Black were insured by Nationwide, an Ohio corp.

--Ruby Black was insured by State Farm Ins.

--State Farm is not an OH corp, but Ruby Black’s policy was written in OH.

--As their subrogee, Nationwide brought suit against Ruby Black & State Farm seeking a determination.

--The court & the parties agreed to separately determine the issue of whether Ohio or Ontario law should be applied to the controversy.
--Dealing with Tort Section of the Second Restatement.

--The court concluded that choice-of-law issues in tort actions were to begin with Section 146 of the Restatement.

--A presumption is created that the law of the place of the injury controls unless another jurisdiction has a more significant relationship to the lawsuit.

NATIONWIDE MUTUAL INSURANCE CO. V. BLACK
--To determine the state with the most significant relationship, a court must then proceed to consider the general principles set forth in Section 145.
--The factors within this section are:

(1)  the place of the injury;

(2)  the place where the conduct causing the injury occurred;

(3)  the domicil, residence, nationality, place of incorporation, and place of business of the parties;

(4)  the place where the relationship between the parties, if any, is located;  and

(5)  any factors under Section 6 which the court may deem relevant to the litigation.

--All of these factors are to be evaluated according to their relative importance to the case.

--..pursuant to Section 146 of the Restatement, 
Ontario, as the place where the injury occurred, determines the rights and liabilities of the parties, 

unless OH has a more significant relationship to the occurrence and the parties.

--In order to determine whether OH has a more significant relationship to this occurrence and the parties, we must look to the 5 factors set forth in Morgan.

--Second Restatement about the Most Significant Relationship.

--Cases are just applying rule of the 2nd Restatement.

--Ontario could likely advance as many policy reasons for its no-fault insurance law as OH could for its fault-based system----these considerations offset each other.

--Even when applying the law of another state would be contrary to the public policy of OH, 

OH law is not to be applied unless OH has a significantly greater interest in having its law applied.
NATIONWIDE MUTUAL INSURANCE CO. V. BLACK
--2 of the factors set forth in Section 145 of Restatement, place of injury & place of causation of injury, squarely support the application of Ontario law.

--The 2 factors relative to domicile & relationship of the parties weigh in support of OH law but are not unequivocal.
--The final factor, the Section 6 considerations, can be argued in favor of either Ontario or OH.

--…the presumption that Ontario law controls has not been overcome by a showing that OH has a more significant rel to the case than Ontario..

--Case basically says that the Restatement controls.

ESSER V MCINTYRE

--Did the ct abuse its authority/power?

--The accident occurred in Mexico, so why not use their law?

--In light of the contacts of MX & IL under the 4 factors of the most significant rel test & the evaluation of those contacts under the relevant general principles, the circuit ct properly applied IL law.

--Altho both MX & IL has contacts with the action, 

IL had the most significant relationship, 

esp considering IL’s interest in providing tort remedies to its injured citizens.
--Negligent conduct is rarely, if ever, done with regard to what law will apply to a claim arising from the negligent conduct.

--..the trial court had misapplied IL law & issued an erroneous jury instruction.

--Affirmed the judgment of the appellate ct, which reversed the decision of the circuit ct & remanded for a new trial.

--The Second Restatement is the dominant conflicts methodology in American courts today.
--Sections of the 2nd Restatement:  pages 440-448

QUESTIONS ON PROCEDURE AND EVIDENCE.

--..the forum should apply its own law on matters of judicial administration..(pleading, discovery, and motion practice..)

--…even when, following its own choice-of-law rules, it applies the tort, K, or property law of some other state…

--The Restatement refers to forum law for issues relating to:


-subject matter juris,


-forms of action,


-parties,


-service of process,


-pleadings,


-mode of trial,


-attachment garnishment & contempt,


-enforcement of judgments.

--Note that in these cases, the reference to forum law is conclusive;  there is no “most significant relationship” override.

--§ 133 & 134 is interest analytic in the sense that the 
purpose behind the relevant foreign rule is the deciding factor.

--Note, however, that in the case of a true conflict, the Restatement, unlike Currie, defers to the foreign state.

--§ 138’s reference to forum law to control admissibility of evidence.

--The reference to forum law, however, does not control all evidence issues.

--altho forum law supplies the standard for logical relevance, the otherwise applicable foreign substantive law necessarily controls which issues are material (“of consequence”) by specifying the elements of the parties’ claims and defenses.

NOTES & QUESTIONS ON THE SECOND RESTATEMENT’S PROVISIONS FOR ISSUES INVOLVING LAND.

--The Situs Rule:

--probably the broadest and most rigid of all choice-of-law provisions of the 2nd Restatement.

--It extends to all questions involving inter vivos conveyances (including validity as well as construction), 

transfers by operation of law encumbrances,

powers, 

narital property,

equitable interests, and

succession on death.
--the drafters allow it to trump many of the values included in the principles of § 6.
--Thus, the law of the situs controls even when it thwarts powerful state interests,

(legitimacy and adoption as affecting succession to land),

(marital property & surviving spouse’s interest in decedent’s estate), or

frustrates the parties’ expectations,

(construction of wills and conveyances of land), &

(intestate succession).

--Rationales for the Situs Rule:

1.  The Situs State’s Interest in Issues Involving Situs Land.

--the drafters recognized that a non-situs state  might have the dominant inters with respect to some issues.

--(rights of one spouse in other’s land;  state of marital domicile may have greater interest);

--(intestate succession;  state of common domicile may have greater interest);

--(will construction;  construction of will according to law of state of testator’s domicile more likely to carry out testator’s intentions.);


2.  Recording Statutes.

--the situs rule even in cases where the situs does not have the dominant interest.
3.  In addition to the functional reasons for the situs 


rule, the drafters cite 

sentimental & historical reasons.
--Renvoi:

--…the reference to each of the sections is to the law that would be applied by the courts of the situs, i.e., the whole law of the situs, and thus each section calls for application of the doctrine of renvoi.

--Rationale for use of renvoi:  the dominant interest of the situs state in land issues.

NOTES & QUESTIONS ON THE 2ND RESTATEMENT’S TREATMENT OF MOVABLE PROPERTY

--Relation to the UCC.

--One purpose of UCC:  to promote uniformity in commercial law among the States.

--the Code’s success has minimized choice-of-law problems involved in non-gratuitous transactions of movables.

--Marital Property:

--§ 258 calls for application of the law of the state with the most significant rel to the spouses & their property, and then specifies that the most imp contact will usa be the state where the spouses were domiciled at the time the movable was acquired.


--rationale:  state interest & uniformity

--the state of domicile will have the greatest interest in the spouses & their rights in each other’s property, & it is 

desirable that marital property interests in movables should be governed by a single law rather than the law of the situs of each movable.

--Succession on Death.
--…apply the law of the state where the decedent was domiciled to questions of descent & distribution of movable property.

--Rationales:  state interest, protection of justified expectations, certainty, predictability, uniformity of result, and ease in application.

--Uniformity is the reason for the use of renvoi in these 2 sections; it is desirable that an estate pass as a unit, rather than being distributed according to several different schemes.

--When the finding of domicile is based upon the special rules for students, prisoners, or military personnel or upon technical rules for acquisition of a new domicile of choice (decedent’s momentary presence in the new domicile sufficient), 

The state of domicile may have no strong interest.

--Note there is a catch-all:  

“unless some other state has more significant…then that state’s law should be used”

SOME ILLUSTRATIONS OF MODERN CHOICE OF LAW METHODS
PROPERTY

WILLIAMS V. WILLIAMS

--A divorce case—wife left husband.

--they had property in Maryland & he sued in DC b/c the wife lived there..

--Which state’s law should rule?

--HELD:  that just being the forum is not enough.

--Maryland law was used.

--HELD:  that Maryland law should have been applied by the trial court to the resolution of the interest in Maryland real estate between the parties…

--The court treats the problem before it as a false conflict.

--The case concerned property held by a tenancy in the entirety, but bought wholly by one of the spouses.


--the relative interests involve the family relationship 


(DC law) and not land title stability (MD law).

CONTRACTS

TELE-SAVE MERCHANDISING CO V CONSUMERS DISTRIBUTING

--Tele-Save—an OH corp, principal place business—OH.

--Consumers is a Canadian corp wi/ an office in NJ.

--Negotiated an agreement which stated:

“this agreement shall be governed by laws of NJ.

--Federal courts sitting in diversity must apply the choice-of-law provisions of the forum.  (Erie)
--OH choice-of-law principles apply.

--important that the parties to this K were not of unequal bargaining strength.

--HELD:  In order for the chosen state’s law to violate the fundamental policy of OH, it must be shown that there are significant differences in the application of the law of the 2 states.

--…find nothing under the facts…to indicate that application of NJ law would be repugnant to or clearly contrary to the public policy of OH.

--find the OH Business Opportunity Plans Act inapplicable to this case.

--ISSUE: whether an out-of-state business opportunity plan may avoid application of the Act by means of contractual choice-of-law provision.

--the court primarily links the fundamental policy exception in § 187(b) with contracts of adhesion..

--ct also observed that there were no “significant differences b/tw OH & NJ law.

--Concept of Party Autonomy:

--the principle that …in every forum a K is governed by the law with a view to which it was made..

--2nd Restatement states that a choice-of-law clause will not be enforced if it violates a “fundamental policy of a state with a materially greater interest”.

--Tele-Save identified the avoidance of Ks of adhesion as one fundamental policy which would obviate party autonomy.

--FEDERAL DEP INS CORP V PETERSEN
--HELD:

Choice of law provisions in Ks are generally understood to incorporate only substantive law, not procedural law such as statutes of limitation…

Absent an express statement of intent, a standard choice of law provision such as this one will not be interpreted as covering a statute of limitations.

--Most cases hold that parties may not stipulate the law to govern a tort.

THE SPECIAL PROBLEM OF USURY

--one area of Ks in which state policies differ widely.


--basic policy disagreement, some quite fundamental.

--2nd Restatement:

The validity of a K will be sustained against the charge of usury if it provides for a rate of interest that is permissible in a state to which the K has a substantial relationship &  is not greatly in excess of the rate permitted by the general usury law of the state of the otherwise applicable law..
--If the rate of interest is higher at the place of the K than at the place of performance the parties may lawfully K in that case also for the higher rate.

--Most conflicts litigation today concerns the question of whether the suit was timely filed.
PERKINS V CLARK EQUIPMENT CO.

--Perkins-a resident of IO- was injured by equipment manufactured in ND by Clark.

--Sued in US District Ct, but ct granted summary judgment to Clark using IO’s law.

--IO had a 2-year statute of limitations that had run.

--US Ct of Appeals affirmed the judgment after analyzing the connections to each state.

--There were more significant contacts with IO. 

--ROL:  In diversity of citizenship cases the district ct must apply the choice of law rules of the state in which it sits.

HELD:  Under the ND Act, courts will apply the statute of limitations of the state which governs the substantive issues.

This result is consistent with our result..

--See List of Contacts:  Page 480
--When a state’s general policies cannot be vindicated by application of local law, it has been the modern method to say the state lacks and interest—not that it has an interest in apply another state’s laws.
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CHAPTER 5:

THE CONSTITUTION AND CHOICE OF LAW

--The US Supremes sits to decide only federal questions.
--In the Sup Ct, conflicts questions b/c constitutional ones.

--The Supremes entertain challenges to choices of law most often under the Due Process Clause Or the Full Faith & Credt Clause.

--also some review under the Commerce Clause of “extra-territorial” impacts of forum law on sister states.

--also sometimes review state discrimination against nonresidents under the Commerce Clause, & to some extent, under the Equal Protection or Privileges & Immunities Clauses.

--The Supremes are currently very active in reviewing interstate conflicts..

--The Supremes involvement in choice of law:

Is the application of particular choice of law constitutional?

--5th Amendment:  Congress shall make no law…

Only dealt with Congress..

--14th Amendment:  No State shall make…

--Has been used by Supremes to apply Bill of Rights to the states, in part.

--EX:  Roe v Wade:

--right to privacy…a penumbra right.

--penumbra right:  created by overlapping of enumerated rights.

--Ct did not have to create a constitutional right to privacy.

--Up till now we have covered state v state type issues & jurisdiction.

--Now:  How the Constitution has an overriding influence on choice of law.

--Most of the challenges the SC sees in conflict cases involve either jurisdiction or due process.

--other claims are based on the Full Faith & Credit Clause.

--Generally, a State is free to set up the types of courts and the organization within the state.

--The only rule is that their actions may not violate the Constitution.

--the court must have jurisdiction & may not violate due process.

--How is a court determined to be competent?

--Legislature & Constitution give the courts authority..and determine the jurisdiction of the courts.

--If a court does not have competence to hear a case, then there is no rule that they have to recognize a sister state’s law.

--It is not a violation of due process to require the Plaintiff to go to another state.

--EX:  AL case for assault carried into SC, which has no assault remedy or cause of action.

The SC court could tell the P to go elsewhere.

No violation of Due Process b/c there are other avenues.

--If a court has jurisdiction, it can apply its own law even though another state has better law or more interest in applying its law or more contacts.

--The Constitution question that must be answered:

Can I apply my law without violating Due Process?

--2 Questions must be answered by a state before applying a choice of law action when there is a potential conflict:
1.  If I apply my own law, am I violating the Due 


Process Clause?

--Does the Due Process Clause prevent me from doing this?

2.  Am I required by the Full Faith & Credit Clause to 


use the other state’s law?

--If a state has no contact with the Defendant or cause of action (other than plaintiff filing in the forum),

it may be improper for the court to use its own law, 

even though it has proper jurisdiction. 
--EX:  where there is a minimum contacts situation.
HOME INSURANCE V DICK:

--Facts:  Insurer in MX and claims to recover on a fire policy in TX.
--The policy said suits had to be brought within a year, and suit was brought after a year.

--The TX statute give 2 years.

--HELD:  The court said TX had nothing to do with the K.

The K was fair and agreed to.

There was no violation of Due Process.

--Example of court ruling that contact was so limited  that is inappropriate to apply the forum’s law.  

--HELD:  that MX law should be applied.

--2 States Laws:  TX & MX.

--TX Law:  no K less than 2 years.

--MX Law:  K limitation period is alright.

--Provision in K was in accord with MX Law.

--Point of Case:  2 different laws, case filed in TX, if go with TX law, K would not be valid.

--Ct said:  Nothing in K has to do with TX.

--Constitutionalization of Vested Rights Theory.


--power & control over tort, contract.

--Federal Court, US Supreme Ct.

--Mixing Vested Rights into Constitutional Theory.

--1st time Supreme Court gets into this issue.

--Idea of Contacts & Policy.

--Point:  Use policy/contracts analysis..Interest-Analysis.

--The Test of Constitutionality:

----Is the subject-matter within the reasonable scope of regulation?

----Is the end legitimate?
----Are the means appropriate to the end sought to be obtained?  

----If so, the act must be sustained.

--Idea:  Interest…Policy…Forced Territorialism or
Neo-Vested Rights Theory.

HOME INSURANCE CO. V DICK:

--RULE:  A state may, of course, prohibit and declare invalid the making of certain contracts within its borders.

--Ordinarily, it may prohibit performance within its borders, even of contracts validly made elsewhere, if they are required to be performed within the State and their performance would violate its laws.

--But, in the case at bar, nothing in any way relating to the policy sued on, or to the Ks of reinsurance, was ever done or required to be done in TX.

--All acts relating to the making of the policy were done in MX.

--All [things] in relation to the making of the Ks of reinsurance were done there or in NY.
--All things in regard to performance were to be done outside of TX.

--Neither, the TX laws nor the TX courts were invoked for any purpose, except by Dick in the bringing of the suit.

--The fact that Dick’s permanent residence was in TX is without significance.

--At all times here material he was physically present and acting in MX.

--Case often cited for the broader proposition that 

the forum with little or no interest in a case lacks power to govern it. 
--Dick, stands for the proposition that the uninterested forum is not free to apply its own law.
--Interesting corollary:  The uninterested forum is free to apply its own law.

NY LIFE INS CO. V DODGE

--Action by Missouri corp on an insurance policy.

--forfeiture would occur under the law of the place of contracting.
--HELD:  for Defendant.
--Only the place of contracting may regulate the K.

--The Test of Constitutionality:

Commonly applied when the validity of a statute is questioned:

1. Is the subject matter within the reasonable scope of regulation?

2. Is the end legitimate?

3. Are the means appropriate to the end sought to be obtained?

--IF so, the act must be sustained.

ALASKA PACKERS ASS’N V INDUSTRIAL  ACC. COMM’N

--Action in CA by CA employer to reduce compensation benefits awarded under CA law to an alien worker hired in CA but injured during seasonal employment in Alaska.

--Alaska law would have provided a lesser reward.

--HELD:  for the plaintiff.

--CA had a legitimate interest in regulating this employer-employee relationship.

--CA not required under the 14th Amend to prescribe the Alaska remedy rather than its own.

--an Interest Analysis.
--CA’s interest > Alaska’s interest.

--focused on public interest, policy interests of Forum.

--CA applied its own law to get its worker a better recovery.

--The Supremes held that CA had an interest in the case to use its own law.

--Important thing here is that the Interests of the Courts were weighed.

--The CA court had an interest in providing worker’s comp benefits for its citizens.

--Supremes were not trying to determine if the remedy was equitable, they were trying to determine if Due Process Clause was violated.

--….abandonment of the Court of forced territorialist choices of law.
--Prima facie every state is entitled to enforce in its own courts its own statutes, lawfully enacted.

--How does this differ from our past cases?
--It is another set of standards to compare.

--This is a Federal Court determining if Due Process rights were violated, not whose law should be used.

--Governmental Interest Scrutiny.
WATSON V EMPLOYERS LIABILITY ASSURANCE CORP.

--Action in LA by a LA woman for personal injuries sustained at her home when she tried to give herself a home permanent with a defective product purchased in LA.

--Juris over neither the manufacturer nor its parent company was obtainable.


--could not get manufacturer directly b/c of juris.

--The suit was brought against the manufacturer’s liability insurer under LA’s direct action statute.


--Direct Action Statute:  statutes where sue

 manufacturer’s insurer directly for injury.

--Insurance policy had “no acceleration liability” clause,

Which had effect of prohibiting direct actions.

--This clause was valid under the laws of every other contact state,, but was invalid under LA’s direct action statute.


--Clause valid in all states by LA.
--Insurance company must have contacts with the jurisdiction.

--HELD:  The forum may apply its direct action statute notwithstanding the prohibition against such actions in the policy.

--As place of injury, LA is an interested state.

--The interests of the place of contracting need not displace the interest in LA in taking care of those injured in LA.

--when defining how K sh/be interpreted, one

 argument is for the place of the making of the K.

--Look at interests of forum & the contacts..

--This case adds contacts, to interests.

CLAY V SUN INS. OFFICE, LTD.

--Action in Florida, on an ins policy, for loss of property.

--The insured formerly resided elsewhere, where ins obtained, but moved to FL, where the loss occurred.

--HELD:  FL may apply its law to nullify the policy clause requiring that suit be brought within 12 months.

--The policy coverage was world-wide, and insurer must have known it could be sued under another state’s laws.

--FL has ample contacts with the present transaction & the parties to satisfy any conceivable requirement of full faith & credit or of due process.

--“INTEREST”..changed to word:  “CONTACTS”

--Now Supreme Court says look to Contacts.

--Supreme Court has gone from:

Policy—to—Interests—to—Contacts

--Next Section of Cases shows less scrutiny—more of an “anything goes” approach.

THE MODERN POSITION:  MINMAL SCRUTINY

NEVADA V HALL:

--a minimal scrutiny case.
--P was a CA resident, other driver was an employee of Univ of Nevada.

--NV ct argued that the FF&CC required CA cts to enforce NV’s liability limit.

--Initial Question:  Can CA sue NV?

--Were to sovereign rts of NV changed by this ct?


--they were modified.

--NV said it could not be sued b/c it had an immunities clause, but CA sued anyway.

--NV’s 1st argument:  Sovereign Immunity:

--“there can be no legal rt as against authority that makes the law on which the right depends”.

--no sovereign may be sued in its own courts without its consent.
--NV’s law had no impact on what the ct did.

--In this case, NV being sued in another state, by another state.

--Sovereign Immunity does not help when in another state.

--2nd argument:  FF&CC; however:

--ROL:  The FF & CC does require that a judgment entered in one state must be respected in another.

NEVADA V HALL:

--ROL:  ..establishes that the FF & CC does not require a State to apply another State’s law in violation of its own legitimate public policy.
--CA’s interest:  substantial one of providing “full protection of those who are injured on its highways through the negligence of both residents and nonresident.
HELD:  That the State of Nevada is subject to an unconsented suit in a CA state court for damages in tort.

--ALLSTATE INSURANCE CO. V HAGUE:

--Plurality Opinion.


--Decision is good law; a major holding.

--Vested Rights:  where the accident occurred; but this is constitutional argument.

--In deciding constitutional choice-of-law questions, whether under the Due Process Cl or the FF & CC, this Court has traditionally examined the contacts of the State whose law was applied, with the parties and with the occurrence or transaction giving rise to the litigation.

--In order to ensure that the choice of law is neither arbitrary nor fundamentally unfair, 

The Court has invalidated the choice of law of a State which had had no significant contact or significant aggregation of contacts, creating state interests, with the parties and the occurrence or transaction.
--For a State’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.

ALLSTATE INS CO. V HAGUE

--Looks at an award for insurance proceeds.

--Ps husband died as result of motorcycle accident in Wisconsin.

--P remarried & moved to Minn & filed suit—

-she wanted Minn law.
--ISSUE:  If a state has only a small or insignificant contact with the parties, is the application of its law Constitutional?

--HELD:  that it was unconstitutional if the contact with the parties was insignificant.

--The Supremes allowed/upheld the stacking of the policies.

--Buzzword in the case is the forum may apply its own law if it has interest in the parties of the case even though some other forum has a greater interest as long as the application of the law is not arbitrarily unfair to the parties.

--As long as the Court is not violating someone’s rights, it is free to choose the law to apply.
--C1 + C2 + C3 = Interests..
--None of the 3 contacts had anything to do with the accident.
--Minn has 3 contacts with the parties & the occurrence giving rise to the litigation.
--In the aggregate, these contacts permit selection by the Minn Supremes of Minn law allowing the stacking of Mr. Hague’s uninsured motorist coverages.

--Ct says can aggregate contacts to equal a state interest.

--HELD:  Minn had a significant aggregation of contacts with the parties & the occurrence, creating state interests, such that application of its law was neither arbitrary nor fundamentally unfair.

--Accordingly, the choice of Minn law did not violate the Due Process Cl or the Full Faith and Credit Clause.
--Point of Case:  can aggregate to get interest.

--Ct aggregated contacts which had to do with state but nothing to do with accident to get an interest ==

=minimum contacts.

--Stacking:  allows you to “stack” individually recognized parts of a policy to get a better result.
Trilogy:  Shutts, Hague, & Wortman

PHILLIPS PETROLEUM V SHUTTS

--Forcing a court to use another law.
--1st time applied to a class action.

--majority opinion.

--leased lands in 11 different states.

--Less than one quarter of one percent of the gas leases involved in the lawsuit concerned KS land.

--Named P was resident of KS, but less than 1000 class members resided in KS>

--D, Phillips—a Del corp wi/ principal place bus in OK.

--The Court seems to be saying that de minimus contacts are not sufficient, therefore no aggregation..

--Given KS’ lack of interest in claims unrelated to that State, & the substantive conflict with jurisdictions such as TX, we conclude that application of KS law to every claim in this case is sufficiently arbitrary and unfair as to exceed constitutional limits.
--When considering fairness in this context, an imp element is the expectation of the parties.

--There is no indication that when the leases involving land & royalty owners outside of KS were executed, the parties had any idea the KS law would control.
--we reaffirm our observation that in many situations a state court may be free to apply one of several choices of law.
--But the constitutional limitations laid down in cases such as Allstate & Dick, must be respected even in a nationwide class action..

--Point of Case:  Whether substantive law of KS could be applied to all other states?  Held:  No.

--Shutts seems to require a  reference to the law of a more interested state.

--Hague:  may aggregate contacts to create an interest.

--Shutts:  did not aggregate in this case.
--in Hague:  aggregated with one Plaintiff.
--in Shutts:  did not aggregate numerous Ps from different states.

SUN OIL CO. V WORTMAN
--In this case:  dealing with procedural rules in a class action.

--Kansas Supreme Ct held that it was free to apply its own 5-year statute of limitations to all the claims of the class, b/c the limitations issue was procedural.

--Most of the claims would have been time-barred in the situs states.

--KS Supreme Ct distinguished the Supreme’s ruling in Shutts as not involving a procedural issue.

--HELD:  KS did not violate the FF & CC when it applied its own statute of limitations.

--There is nothing in Kansas’  action here that is “arbitrary or unfair”., &
The due process challenge to the forum’s statute of limitations is entirely without substance.

--KS applied its Statute of Limitations to all the claims, with result that many of these claims were knocked out.

--In Shutts, we held that KS could not apply its own law to claims for interest by nonresidents concerning royalties from property located in other States.

--To constitute a violation of the FF & CC or Due Process Cl, it is not enough that a state court misconstrue the law of another State.

--Rather, the misconstruction must contradict the law of the other State that is clearly established and that has been brought to the court’s attention…

We cannot conclude that any of the interpretations here runs afoul of this standard.

SUN OIL CO. V WORTMAN

--Point of Case:  Statute of Limita are Procedural ..

Will not constitutionalize a Statute of Limita..

Have always been Procedural..

Does not violate Due Process.

HOLDING:  that for nationwide class action the uninterested forum must refer to the substantive law of a nonforum contact state.

--Jurisdiction to Tax:

--Generally, a state has power to tax remote activities of a taxpayer, piercing the corp veil of the taxpayer’s nonresident subsidiaries, as long as the forum has some nexus with the taxpayer, as long as the state uses some reasonable apportionment formula.
--It is not necessary to satisfy due process that double taxation does not occur;

All that is necessary is that the sovereign use an apportionment formula reasonably calculated to avoid double taxation.

THE OVERREACHING FORUM

--Court is overstepping its power.

--A court will introduce a higher level of scrutiny if it appears the court is overreaching.

--seen often in Commerce Clause cases.

--The court claims the court’s choice of law was an 

undue burden on interstate commerce.

NOTES ON THE OVERREACHING FORUM & THE DORMANT COMMERCE CLAUSE:

--sometimes even an interested state seems to be projecting its law unreasonably beyond its borders.

--sometimes the state seems to be exporting its burdens unfairly to its neighbors, or denying the benefit of its laws to them.

--So Supremes occasionally strike down even an interested state’s law.

--Only some heightened scrutiny could control an interested state’s governance.

--The chief vehicle of judicial control of the overreaching but interested forum has been the Commerce Clause.

--Complaining of extraterritoriality, the Court may strike down a choice of law as a direct regulation of interstate commerce, or as an undue burden on interstate commerce.
--The court will strike down protectionist forum law as discriminating against interstate commerce.

EDGAR V MITE CORP

--Mite Corp:  a Del corp with chief exec offices in Conn,
Made a hostile takeover bid to acquire Chicago Rivet & Machine Co, an IL corp with chief offices in IL, doing most of business in Penn.

--Law:  IL Anti-takover Statute.

--Mite brought action in Federal court for an injunction restraining enforcement of the statute.

--Interest Analysis.

--Fed Dist Ct & Ct Apps 7th affirmed for Mite.

--POINT:  to have an injunction restraining enforcement under the Commerce Clause.

--HELD:  the IL Act is preempted by the federal Williams Act.

--the IL law violates the Commerce Cl.

(the Act could be applied to regulate a tender offer which would not affect a single IL shareholder).

--The Commerce Cl precludes the application of a state statute to commerce that takes place wholly outside of the State’s borders, whether or not the commerce has effects within the State.

--…the burden imposed on that commerce must not be excessive in relation to the local interests served by the statute.

--While protecting local investors is plainly a legitimate state objective, the State has no legitimate interest in protecting nonresident shareholders.

EDGAR V MITE CORP:
--Insofar as the IL law burdens out-of-state transactions, there is nothing to be weighed in the balance to sustain the law.

--The Commerce Clause permits a state with a legitimate governmental interest in its law to have some impact on interstate commerce.

--The Commerce Cl question is whether that impact on interstate commerce is an undue burden.

--To answer this question, the Court resorts to a balancing test:  

the national interest in the State’s nonintervention is balanced against the state’s legitimate need to intervene.

--In most cases in which the Court strikes down state legislation under the dormant Commerce Clause, we find accompanying state protectionism or discrimination as well.

CTS CORP V DYNAMICS CORP OF AMERICA

--Commerce Cl case.

--CTS, an IN corp, was the target of a takeover effort by an out-of-state company, Dynamics Corp.

--Dynamics brought an action to restrain CTS from seeking the protections of the IN anti-takeover statute.

--The Court is looking at who has the potential overreach & how to stop it.

Corporate activity (interstate commerce) is being regulated.

--Federal act:  Williams Act pre-empts the IN act.


--Williams Act designed to prevent hostile takeovers.


--IN Act would frustrate the Williams Act.

--Example of Federal Law having Supremacy over the State Law.

HELD:  IN need not define these commodities as other States do;  it need only provide that residents and nonresidents have equal access to them.
This IN has done.

Accordingly, even if the Act should decrease the number of successful tender offers for IN corps, this would not offend the Commerce Clause.

--CTS makes clear that anti-takeover legislation does not necessarily “discriminate” against interstate commerce.

--the state is free to protect its own interests, as long as it does so evenhandedly.  (quote from Justice Powell)

--says the state’s interest is in protecting its shareholders.

THE POWER TO TAX

QUILL CORP V NORTH DAKOTA

--Under the Commerce Clause rulings in Bellas Hess, Complete Auto, and Quill, 

A state must have a certain nexus with a business before it may tax it, and that nexus requirement can be satisfied by some physical presence, but not be communication contacts alone.

--The power to tax can be conditioned on reasonable apportionment.  (“Internally & Externally consistent”)
THE DISCRIMINATORY FORUM

DISCRIMINATION AGAINST CLAIMANTS RELYING ON NONFORUM LAW.

--HUGHES V FETTER

--ILL Wrongful Death Statute
--Suit in WIS state ct to recover damages for the death of Hughes, fatally injured in an auto accident in ILL.

--Trial ct entered Summary Judgment dismissing the case.

--Trial Ct HELD:  a Wis statute, which creates a right of action only for deaths caused in that state, establishes a local policy against Wis’s entertaining suits brought under the wrongful death acts of other states.


--Wis Supremes affirmed.

--ISSUE:  Whether Wis, over the obj raised, can close the doors of its courts to the cause of action created by the ILL wrongful death act..

--HELD:  that Wisconsin’s policy must give way.

That state has no real feeling of antagonism against wrongful death suits in general.

--Conclude that Wis’s statutory policy which excludes this ILL cause of action is forbidden by the national policy of the FF & CC.

--P injured in ILL in car accident.

--His estate brought suit in WIS.

--The WI ct said the wrongful death statute was precise and that actions could only be brought if the event occurred in WI---the event occurred in IL, so the case was dismissed.

--WI basically closed their doors

--The Supremes held that it was unfair due to FF & CC.

--The Supremes said that the existing wrongful death statute was not applied fairly….cannot say the will not hear from another state…
--If there is a wrongful death statute applicable to residents, the State may be forced to apply it to events that did not take place in the State.

HUGHES V FETTER
--There is a constitutional requirement for courts to provide a forum..sometimes a court must provide a forum for the parties.
--There was no conflict here in the policies underlying the statutes of WI & IL.
WELLS V SIMONDS ABRASIVE CO.

--Wells was killed by a grinding wheel in ALA.

--Wheel had been manufactured by D, a PENN corp.

--Well’s estate brought suit in PENN Federal Court.

--Suit brought after 1 year, and within 2 years, after death.

--Juris based upon diversity of citizenship.

--ALA had a 2-year statute of limitations;

--PENN had a 1-year statute of limitations.

--PENN court used its own laws…

--PENN court viewed the ALA law as procedural.
--The Supremes upheld the ruling…it did not violate 

the FF & CC or the Due Process Clause.
--The FF & CC does not compel a state to adopt any particular set of rules or conflict of laws;

It merely sets certain minimum requirements which each state must observe when asked to apply the law of a sister state.

--Our prevailing rule is that the FF & CC does not compel the forum state to use the period of limitations of a foreign state.

--In Hughes v Fetter, the crucial factor was that the forum laid an uneven hand on causes of action arising within and without the forum state.

--causes of action arising in sister states were discriminated against.
--Here PENN applies her one-year limitations to all wrongful death actions wherever they arise.
--Hughes is generally cited for the further proposition that a state must furnish a forum for a sister-state’s transitory cause of action.
--the forum that applies a rational local door-closing rule evenhandedly to local as well as to foreign claims acts constitutionally.

DISCRIMINATION AGAINST RESIDENTS WITH OUT-OF-STATE INTERESTS

NOTE ON THE EFFECT OF OUT-OF-STATE INTERESTS ON RIGHTS AT THE FORUM
--We have considered the forum’s power under the Commerce Clause to overreach itself & impose burdens upon the in-state interests of nonresidents.

--we examined the forum’s power to deny access to its courts to a resident relying on foreign law.

--Now consider the question of the forum’s power to deny access to forum resources or benefits to its own residents on account of their out-of-state interests.

CITY F PHILADELPHIA V NEW JERSEY

--HELD:  We reject the state court’s suggestion that the banning of ‘valueless’ out-of-state wastes implicates no constitutional protection.

--Just as Congress has power to regulate the interstate movement of these wastes, 

States are not free from constitutional scrutiny when they restrict that movement.

CAMPS NEWFOUND/OWATONNA, INC V. TOWN OF HARRISON, MAINE
--HELD:  The Maine statute discriminates against interstate commerce & therefore violates the Commerce Clause.

--State laws discriminating against interstate commerce on their face are virtually per se invalid..

--We have consistently held that the Commerce Cl precludes a state from mandating that its residents be given a preferred right of access, over out-of-state consumers, to natural resources located within its borders or to the products derived therefrom..

--A State may not tax a transaction or incident more heavily when it crosses state lines than when it occurs entirely within the State.

DISCRIMINATION AGAINST NONRESIDENTS

NOTE ON THE NONRESIDENT CLAIMANT

--The courts have used the Commerce Clause, the Equal Protection Clause, and an implied constitutional right to travel, in measuring state discrimination against nonresidents.

--The Supremes eventually identified the right to travel as a privilege of US citizenship, and located it in the Privileges and Immunities Clause of the 14th Amendment.

--Privilege & Imm Clause is only of very limited utility in extending forum rights to nonresidents, 

For at least 2 reasons:

1. The Court has held that a corp is not a “citizen” for purposes of the Prv & Imm Cl.

--The Cl only applies to Individuals.


2.  The Cl was held to protect only fundamental rights.
--The only substantial use of Priv & Imm Cl has been to strike down residency requirements for the practice of law.

--The situation of the nonresident claimant at the forum is reflected chiefly in 2 contexts:

1.  the nonresident’s access to the courts of the forum

 state;

2. the nonresident’s access to forum state resources or benefits.

--These sorts of cases typically arise as challenges to residency & licensure requirements.

--A non-resident can be discriminated against in 2 ways:


1.  inability to have access to the courts


2.  no access to the forum’s resources

--A State can limit access to the court for some actions (such as divorce) for a good public-policy reason

(such as ALA does not want to be a “divorce-mill”state)

NORDLINGER V HAHN

--Challenge under Equal Protection Cl of 14th Amend to the manner in which real property now is assessed under the CA Constitution.

--CA voters revolted against property tax and limits were placed on property tax rates.


--there were a few exceptions

--Resulted in new homeowners paying higher taxes.

--Petitioner Nordlinger brought suit for a tax refund and a declaration that her tax was unconstitutional.
--She thought she was being treated unfairly b/c she was paying 5 times more in taxes than some of her neighbors who owned comparable homes within same resid development.

--Filed suit in CA;  Superior Ct dismissed, CA CT App affirmed; Sup Ct CA denied review..

--Time & again, this Court has made clear…that…even improvident decision will eventually be rectified by the democratic process & that judicial intervention is generally unwarranted no matter how unwisely we may think a political branch has acted.
--Court said, “We will not upset what voters decided to do in a democratic process.”
--The law applied to all property owners---the law did not single her out, it was applied equally to all persons.

--Even though she had an arguable claim, she was not compared only to other taxpayers, but to a subset of homeowners—new homeowners.


--She made the choice to buy the house.

--Even though the Law made her group pay higher taxes, she was not singled out, so the law was not discriminatory.

DISCRIMINATION AGAINST NONRESIDENT DEFENDANTS
BURLINGTON NORTHERN RAILROAD CO. V. FORD

BENDIX AUTOLITE CORP V MIDWESCO ENTERPRISES, INC.

CHAPTER 6

THE FEDERAL/STATE CONFLICT OF LAWS

FEDERAL COMMON LAW

THE FEDERAL/STATE CONFLICT OF LAWS

--The “vertical” conflict of laws.

--up to now we have examined Horizontal Conflicts:
interstate & international conflicts.
--Now we will cover Vertical Conflicts:

Vertical Conflicts, 

--When federal & state law are in conflict -

--Conflict b/tw State & Federal Govt.
Horizontal Conflicts
--When interstate conflicts-
--Conflict b/tw States or State & Foreign Govt.
--When federal & state laws collide the

Supremacy Clause of Article VI resolves the conflict:

Federal law is the supreme law of the land,

anything in state law to the contrary notwithstanding.

--Article VI requires the state judges to apply federal law as the supreme law of the land.

--if a party relying on state law can persuade the court that there is no conflict, the Supremacy Clause will have no operation.

--Erie v Tompkins, a case that is commonly said to have struck down federal common law as unconstitutional.

--Difference between Common Law & Statutory Law:

--Statutory Law:  law passed by legislation of sovereign entity.


--EX:  Congress legislates for the U.S.

--Common Law:  case law, judges decisions.


--Precedent & stare decisis

--Erie Doctrine:

--A federal court sitting in diversity must apply the substantive law of the state in which the court sits.

--Reason for Erie Doctrine:

There is No Federal Common Law,

Therefore, must apply the substantive law of the state.

--To File in Federal Court:
--used to require Fed Question & a Jurisdictional Amount.

--Federal Court has always been a court of limited jurisdiction.

--State Courts used to decide a lot of federal questions & federal cases because of inability to meet jurisdictional requirement.

--Our Federal System depends on Congress to develop laws—Common Law.

--So prior to Erie, have different states coming up with this “federal general common law”.

--Inconsistency because numerous State Supreme Courts coming up with these general laws for all of the US.

ERIE RAILROAD CO V TOMPKINS

--Tompkins—PENN resident

--Injury—PENN

Erie RR--NY

--Tompkins, a citizen of PENN, was injured, in PENN, by a passing train of the Erie RR while walking along its right of way.. 

--Tompkins claimed the accident occurred due to negligence..Erie claimed he was a trespasser..denied liability

--To enforce that claim he brought suit in federal court of NY, which had juris b/c the company is a NY corp.
--Diversity case—RR in NY; Tompkins in PENN
--Tompkins claimed that there was no statute of the state on the subject to enforce RR allegations

--He claimed the RR’s duty Y liability is to be determined in federal courts as a matter of general law.

--Jury brought verdict of $30,000; and the judgment was affirmed by the 2d Cir Ct App, which held:

The question was one not of local, but of general law..

--HELD:  The Supremes held there is not federal common law & sent the case back.
--The courts were bound to follow the substantive law of the states.

--HELD:

--Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state.

--There is no federal general common law.

--Congress has no power to declare substantive rules of common law applicable in a state whether they be local in their nature or “general”, be they commercial law or a part of the law of torts.

--And no clause in the Constitution purports to confer such a power upon the federal courts..

--Today government contract of all kinds are governed by federal common law.

--Erie did not completely wipe out the Federal Common Law.

--It only struck out federal general common law, specifically dealing with diversity issues.

--Erie does not apply to federal questions, only to diversity cases.

--No ruling in Erie requires a federal court to use state law.

--Benefit of Erie:  uniformity in applying Erie principles/

--In situation in which there is no Federal law that governs the issue at hand, the Fed Ct can develop its own answer and create a common law ruling, 
As long as it does not violate the federal Constitution.

--If it is an issue they can solve or apply a court holdings, then they can apply the holding.

--State may use its own Procedural Law..

--If State and FRCP conflict, Fed rules Trump.

--What to do with Erie Questions:


1.  Is it a Federal Question?



-Ask whether the case arises b/c of a federal

 right.

-If so, use Federal Law, Fed Law controls.

--If so, it is not an Erie Question.

-If No, go to (2).


2.  Is there a conflict between State & Federal

Law?

-If No, it is not an Erie Question, & the

Federal Procedural Law would apply, & State substantive laws will apply.



-If yes, go to (3).


3.  Is the issue Procedural?



-If No, use State Substantive Law.



-If Yes, apply FRCP.


4.  Is there a FRCP on point?



-If No, revert to State Rule.



-If Yes, Use Federal Law.

SOUTHERN PACIFIC CO. V JENSEN

--Action challenging award under a NY workers’ compensation statute to Jensen’s widow & children.
--Jensen, a longshoreman, was decapitated while loading cargo on a ship.

--Employer argued that NY law could not govern a maritime case---maritime case therefore Federal law.

--Should the federal law rule since Fed law governs maritime law..

--Is there a conflict here?  Yes and No.


--The conflict is which Workers Comp rules apply,


They provided different benefits.

--HELD:  Article 3, § 2 of the Constitution, extends the power of the US to all cases of admiralty & maritime jurisdiction.

--Congress has paramount power to fix and determine the maritime law which shall prevail throughout the country.

--In the absence of some controlling statute, the general maritime law, as accepted by the Fed courts, constitutes part of our national law, applicable to matters within the admiralty and maritime jurisdiction.

--…the district courts of the US were given exclusive original cognizance of all civil causes of admiralty and maritime jurisdiction.

--Purpose of Case:  Even though no general common law in federal courts…

Federal District Courts have original jurisdiction in all maritime cases..

--Maritime jurisdiction == Federal

--No Federal General Common Law Except in Maritime Law.
--Why would Supremes consider Maritime Law is different?
--because of the need for uniformity of laws…

--A lot happens in Jensen.

--Building on the Constitution’s grant of admiralty jurisdiction to federal courts, 

The Supreme Court:

a. implies maritime powers in Congress, though no such power is given.

--& from Congress’s explicit grant of juris to Federal courts, the newly implied lawmaking power of Congress, the Court

b.  concludes that courts have lawmaking power in

admiralty cases.


c.  identifies the general maritime law as federal.

-Admiralty case law is seen as genuine federal common law.

d.  Jenson court clearly holds that federal common law

is genuine federal law, entitled to the force of the Supremacy Clause (unlike the general federal common law struck down in Erie).

-Federal case law in maritime cases is binding upon the state courts, and is supreme even over a state statute.

e.  holds that federal power in maritime cases preempts

state power.

-The states may not even speak to maritime
issues, b/c this would interfere with the “uniformity” and “harmony” of federal maritime law---even when, as in Jensen, there is no federal maritime law on point.
--Jensen is good law today, on all 5 points.

HINDERLIDER V LAW PLATA & CHERRY CREEK DITCH CO.
--Action in state court, between owners of contiguous land in 2 states, for determination of their respective water rights.

--HELD:  Federal common law governs interstate water and boundary disputes.

--Erie is commonly treated by the Supreme Court Justices as having struck down federal common law as unconstitutional.

BOYLE V UNITED TECHNOLOGIES CORP.

--the federal common law did not completely go away.

--P sued a military contractor for a state court.

--A diversity action, and he sued in state court.

--ISSUE:  To decide when a contractor providing military equipment to the Federal Govt can be held liable under state tort law for injury caused by a design defect.
--Boyle, a US marine helicopter pilot, was killed when the… helicopter in which he was flying crashed during the training exercise.

--Boyle’s father,, petitioner here, Boyle’s father, brought this diversity action in Federal District Court against ….United Technologies Corp, which built the helicopter for the US..
--Petitioner alleged that the manufacturer had defectively designed the copilot’s emergency escape system..

--The jury returned a general verdict in favor of petitioner and awarded him $725,000.

--The Court of Appeals reversed….

--It found, as a matter of federal law, that D could not be held liable for the allegedly defective design of the escape hatch b/c, on the evidence presented, it satisfied the requirements of the military contractor defense, which the court had recognized the same day.

--The imposition of liability on Government contractors will directly affect the terms of Government contracts..

--Displacement will occur only where …a significant conflict exists between an identifiable federal policy or interest & the (operation) of state law, or the application of state law would frustrate specific objectives of federal legislation.

BOYLE V UNITED TECHNOLOGIES CORP

--Here the state-imposed duty of care that is the asserted basis of the contractor’s liability 
(specifically the duty to escape-hatch mechanism petitioner claims was necessary) 
is precisely contrary to the duty is imposed by Govt K  
(the duty to manufacture and deliver helicopters with the sort of escape-hatch mechanism shown by the specifications)…
--There is a statutory provision that is relevant.

--The Federal Tort Claims Act (FTCA), Congress authorized damages to be recovered against the US for harm caused by the negligent or wrongful conduct of Gov employees..

--It makes little sense to insulate the Govt against financial liability for the judgment that a particular feature of military equipment is…necessary when the Govt produces the equipment itself, but not when it contracts for the production.
--In sum, we are of the view that state law which holds Govt contractors liable for design defects in military equipment does in some circumstances present a “significant conflict” with federal policy & must be displaced…

--“displacement” of the former rule..

--HOLDING:  Liability for design defects in military equipment cannot be imposed, pursuant to State law, when:


1.  the US approved reasonably precise specifications;


2.  the equipment conformed to those specifications;

3.  the supplier warned the US about the dangers in the use of the equipment that were known to the supplier but not to the US.

--Military scenario provides the balancing:

State-imposed duty of care in conflict with military design requirements.
BOYLE V UNITED TECHNOLOGIES:
--..emphasized that federal common law can displace state law in “few & restricted” instances.

--Absent some congressional authorization to formulate substantive rules of decision, 

federal common law exists only in such narrow areas as those concerned with the rights and obligations of the US, interstate & international disputes implicating conflicting rights of States, or our relations with foreign nations, and admiralty cases.

--The court designed some federal common law that provided for immunity for contractors…extended immunity to private contractors.

--This is an example of the Erie Myth.
--Not every federal common law has been erased from the books b/c of Erie.

--The Court will be free to enact some form of federal law..

--Only in diversity cases will Erie doctrine apply.

--Generally, a common law rule is a ruling or outcome that comes from a judicial action.

--When Erie was first announced one could not bring a case without a specific cause of action.

--Now, the court is free to hear the case to determine if it can be brought or not.

--2 reasons:  
to enforce the Constitution, & 

to enforce legislation.
--In Boyle, notice that the Court fashions the new federal common law rule on the liability of military contractors, 

selecting its position from among the positions advanced in the various federal circuit courts.

NEW FEDERAL CAUSES OF ACTION

--…the extent of judicial power to 

fashion wholly new federal causes of action..

--The Court can fashion or create a cause of action.

--To enforce the Constitution.
--The Supreme Court has fashioned new post-Erie federal causes of action for violation of the Constitution.

--Ex:  recognizing a private right to sue for violation of 


the 4th Amendment.

--To enforce federal legislation.


--the current Court’s positions on “implying” private 


rights to sue for violations of federal statutes.
--The question arises when an act of Congress provides for criminal or administrative enforcement only, & the P claims to be injured  or to be facing injury on account of a violation, and seeks to litigate her rights against the Govt.
TEXAS INDUSTRIES, INC V RADCLLIFF MATERIALS, INC

--an antitrust litigation…D file a third-party complaint seeking contribution.

--District Ct dismissed for failure to state a claim, holding that federal law does not allow an antitrust D to recover in contribution from co-conspirators.


-5th Ct of App affirmed.

--HELD:  Affirmed.

--ISSUE:  ..a very significant & perhaps dispositive threshold question:  whether courts have the power to create such a cause of action absent legislation and, if so, whether that authority should be exercised in this case.

--Our focus, as it is in any case involving the implication of a right of action, is on the intent of Congress.
--Congressional intent may be discerned by looking to the legislative history & other factors:  e.g., the identity of the class for whose benefit the statute was enacted, the overall legislative scheme, and the traditional role of the states in providing relief.

--In areas where federal common law applies, the creation of a right to contribution may fall within the power of the federal courts.

--HOLDING:  No right of action:

--In declining to provide a right to contribution, we recognize that, regardless of the merits of the conflicting arguments, this is a matter for Congress, not the courts to resolve…

THOMPSON V THOMPSON

--ISSUE:  ..to determine whether the Parental Kidnapping Prevention Act of 1980 furnishes an implied cause of action in federal court to determine which of 2 conflicting state custody decisions is valid.

--The PKPA (or Act) imposes a duty on the States to enforce a child custody determination entered by a court of a sister State …

--Purpose of Act to make it easier to determine who 


has custody across state lines.


--PKPA requires a state to give FF & C in cases re: 

 child custody.

--LA granted custody to father..CA granted custody to Mother….2 decrees in conflict..
--Petitioner brought this action in federal Dist Ct of CA, requesting an order declaring the LA decree invalid & the CA decree valid, and enjoining enforcement of LA decree.


--Petitioner wanted Declaratory Judgment.

--The District Ct granted respondent’s motion to dismiss the complaint for lack of subject-matter & personal jurisdiction.


--9th Ct of App affirmed.

--ISSUE:  Does PKPA provide a cause of action for declaratory relief in CA?

--In determining whether to infer a private cause of action from a federal statute, our focal point is Congress’ intent in enacting the statute.

--…Congress’ intent may appear implicitly in the language or structure of the statute, or in the circumstances of its enactment.

--The intent of Congress remains the ultimate issue, however, and unless the congressional intent can be inferred from the language of the statute, the statutory structure, or some other source, the essential predicate for implication of a private remedy simply does not exist.

--In this case, the essential predicate for implication of a private remedy plainly does not exist.
--None of the factors that have guided our inquiry ...points in favor of inferring a private cause of action.

THOMPSON V THOMPSON:
--The context, language, and legislative history of the PKPA all point sharply away from the remedy petitioner urges us to infer.

--The FF & CC, in either its constitutional or statutory incarnations, does not give rise to an implied federal cause of action.

--..the legislative history of the PKPA provides unusually clear indication that Congress did not intend the federal courts to play the enforcement role that petitioner urges …

HELD:  In sum, the context, language, and history of the PKPA together make out a conclusive case against inferring a cause of action in federal court to determine which of 2 conflicting state custody decrees is valid.
--State courts faithfully administer the FF & CC every day; now that Congress has extended FF & C requirements to child custody orders, we can think of no reason why the court’s administration of federal law in custody disputes will be any less vigilant.

--Affirmed.

--Supremes said there is no federal cause of action to make this determination…the person needs to go back to the state court.
KNOW:

--Look for Congressional Intent as Defined By:


1.  context;


2.  language; and


3.  legislative history

FREESTANDING FEDERAL COMMON-LAW CAUSES OF ACTION

MORAGNE V STAES MARINE LINES INC.

--This began as an action in admiralty by a widow against a shipowner for the wrongful death of her husband, a longshoreman, in the territorial waters of Florida.

--The rule of maritime law that “in the absence of a statute there is no action for wrongful death,”..

--Because the primary duty already exists, the decision whether to allow recovery for violations causing death is entirely a remedial matter.

--A development of major significance, making clear the  rule against recovery for wrongful death is sharply out of keeping with the policies of modern American maritime law.

--In the US, every State today has enacted a wrongful death statute.
--The Congress has created actions for wrongful deaths of:


-railroad employees , Federal Employers’ Liability Act;


-merchant seamen, Jones Act;


-of persons on the high seas, 



Death on the High Seas Act.
--Congress has also, in the Federal Tort Claims Act, made the US subject to liability in certain circumstances for negligently caused wrongful death to the same extent as a private person.
--These numerous & broadly applicable statutes, make it clear that there is no present public policy against allowing recovery for wrongful death.

--This legislative establishment of policy carries significance beyond the particular scope of each of the statutes involved.

--The policy thus established has become itself a part of our law, to be given its appropriate weight not only in matters of statutory construction but also in those of decisional law.

MORAGNE V STAES MARINE LINES INC.

--Our recognition of a right to recover for wrongful death under general maritime law will assure uniform vindication of federal policies, removing the tensions and discrepancies that have resulted from the necessity to accommodate state remedial statutes to exclusively maritime substantive concepts.
--As Moragne exhibits, the post-Erie view is that federal common law is freely fashioned for admiralty cases.

--Moragne was the first judicially created remedy for wrongful death in Anglo-American history.

SUPREMACY & PREEMPTION
PRELIMINARY NOTE ON FEDERAL LAW IN STATE AS WELL AS FEDERAL COURTS.

--Under Article VI of the Constitution of the US, all judges, state and federal, like all other officials, must take an oath to support “this Constitution”.

--Under the Supremacy Clause, all judges, state judges explicitly, are bound by federal law.

--State courts, not only can apply federal law, but under the Supremacy Clause, must apply it, when it is applicable.

WHEN FEDERAL LAW GOVERNS:

INTRODUCTORY NOTES ON SUPREMACY & PREEMPTION.

--Under the Supremacy Clause, federal law should always trump, notwithstanding state law to the contrary.

--Conflict preemption.

--Federal supremacy does come into play when there is some specific conflict between state & federal law.
--“Field preemption.”

--When federal law is held to preempt an entire field, it does not matter whether there is some specific actual conflict.

--It does not even matter whether there exists any federal law in point.

--It does not matter even if state & federal law are identical.
--If the field is held “preempted”, state law purporting to govern within the preempted field is simply a nullity.

--The states may not even speak to those issues.

--Jurisdiction & choice of law.
--Jurisdiction is essentially disjunct from choice of law, 

even more so in “vertical” than in “horizontal” conflicts cases.
--Under Erie, ultimate governance on state-law issues—in any court—belongs to some state.
--Under the Supremacy Clause, ultimate governance on federal-law issues—in any court—belongs to the nation.

--In both instances, the identity of the particular court simply does not matter.

SUPREMACY

TESTA V KATT
--Under the Emergency Price Control Act (EPCA), a buyer of goods at above the prescribed ceiling price may sue the seller for 3 times the amount of overcharge.
--Did the federal court tell the state they had to enforce the price control act?  


--Yes, they said a state cannot refuse to enforce it b/c

 of a state issue.

--Point of case:  There is a conflict between enforcing the penal acts of one state in another state.

--There is a Supremacy Cl issue here that trumps everything, so it does not matter that it was a penal law.

--A State may apply federal law, & in some cases, Must apply it.

--So here, the fact that RI has an established policy against enforcement by its courts of statutes of other states & the US which it deems penal, cannot be accepted as a valid excuse.

--A state court cannot refuse to enforce the right arising from the law of the US b/c of conceptions of impolicy or want of wisdom on the part of Congress in having called into play its lawful powers.

--Under these circumstances, the state courts are not free to refuse enforcement of Testa’s claim.
--Reversed & Remanded.

--No matter what you call it, penal, etc.. 

Federal Law Trumps..

--under the Supremacy Clause, national policy was state policy.

--In Testa, note that although RI’s rule not recognizing “the penal law of another sovereign” was struck down by the Supremacy Clause,

Nothing in the opinion preempts RI’s power over its conflicts rules generally or even over its specific conflict rule refusing to apply the penal law of another sovereign.

--The Supremacy Cl blocks only the feature of RI law that is in actual conflict with federal law:  the state’s rule declining juris in a case in which Congress has mandated that it takes jurisdiction. 
HOWLETT V ROSE.

--Florida must take the federal civil rights case.

--We conclude that whether the question is framed in preemption terms, as petitioner would have it, or in the obligation to assume jurisdiction over a ‘federal’ cause of action, as respondent would have it, the FL court’s refusal to entertain one discrete category of § 1983 claims, when the court entertains similar state law actions against state defendants, violates the Supremacy Clause.

--Both Testa and Howlett embrace the notion that the state courts may not discriminate against plaintiffs relying on federal law.

--Under both Howlett and Testa the discriminatory state procedural bar will be ineffective.

--We seem to have 2 doctrinally separate but overlapping lines of federal cases.

----1st, the supremacy cases, deal with cases of conflict between federal & state law in state courts.

----2nd, the cases of preemption of conflicting state law, deal with cases of conflict between federal and state law in both sets of courts.

REVERSE-ERIE:  THE ADMINISTRATION OF FEDERAL LAW IN STATE COURTS

INTRODUCTION:  FEDERAL SUBSTANCE & STATE PROCEDURE

--Under the Supremacy Cl, state judges often will have to fashion an answer to a federal question.
--They must in good faith discern the resolution in light of national, rather than local, policies.

--But it is one of the ironies of federal supremacy that procedural policies of the state might be effective to bar enforcement of a federal claim,

While state substantive policies could not.

--The more strongly the state’s policy is held, the more quickly it falls, under the Supremacy Clause.

DICE V AKRON

--Petitioner, a railroad fireman, was injured when an engine he was riding jumped the track.
--Alleging his injuries were due to respondent’s negligence, he brought this action for damages under the 

Federal Employer’s Liability Act, in an OH Ct of Common Pleas.

--Respondent’s defenses were:


1. denial of negligence &


2.  A written release signed by Petitioner

--Petitioner denied he had made a full & complete settlement of all of his claims.

--He alleged the purported release was void b/c he had signed it relying of respondent’s deliberately false statement that the document was a mere receipt for back wages.

--ISSUE:  Whether the OH law was inconsistent with federal law?

--Talking about whether the State law is inconsistent with Federal law.
--HELD:  that validity of releases under the FELA raises a federal question to be determined by federal rather than state law.

--RATIONALE:  ..the federal rights affording relief to injured railroad employees under a federally declared standard could be defeated if states were permitted to have the final say as to what defenses could and could not be properly interposed to suits under the Act.

--Only if federal law controls can the federal Act be given the uniform application throughout the country essential to effectuate its purposes.

--The right to trial by jury is a basic & fundamental feature of our system of federal jurisprudence and…it is part and parcel of the remedy afforded railroad workers under the FELA…to deprive railroad workers of the benefits of a jury trial where there is evidence to support negligence is to take away a goodly portion of the relief which Congress has afforded them.
DICE V AKRON

--It follows that the right to trial by jury is too substantial a part of the rights accorded by the Act to permit it to be classified as a mere local rule of procedure for denial in the manner that OH has here used.

--HELD:  The trial judge & the OH Supreme Court erred in holding that petitioner’s rights were to be determined by OH law & in taking away petitioner’s verdict when the issues of fraud had been submitted to the jury on conflicting evidence & determined in petitioner’s favor.

--HELD:  Sup Ct held policy of state of OH is inconsistent with federal law.

--OH took away right to jury trial—a procedural law.

--Rt to jury trial is substantive, and goes to core of the statute & cannot be taken from the statute.
--Normally, if a “substantive” law, ct must apply State law.

--This Court = REVERSE ERIE.

--If the States afford courts for enforcing the Federal Act, they must enforce the substance of the right given by Congress.
--The right to trial by jury is a statutory right under FELA.

--Note the insistence of the Court that a K of release is a federal statutory claim, or at least this statutory claim, cannot be governed by state law.

--Instead, apparently there is a federal common law of Ks.

--The Court fashions the federal common-law rule for the case, deriving it from previous authority.

AMERICAN DREDGING CO. V MILLER

--ISSUE:  Whether, in admiralty cases filed in a state court…, federal law preempts state law regarding the doctrine of forum non conveniens.

--Miller, a resident of MISS..worked as a seaman on a tug operating on the Delaware River..where he was injured,

--Miller filed suit in the state court in LA.

--He sought relief under the Jones Act, which authorizes a seaman who suffers personal injury “in the course of employment” to bring “an action for damages at law,” & over which state & federal courts have concurrent jurisdiction.

--Miller also requested relief under general maritime law.

--The LA trial court granted American Dredging’s motion to dismiss under the doctrine of forum non conveniens, 

holding that it was bound to apply that doctrine by federal maritime law.  LA Ct of App affirmed.
--Sup Ct of LA reversed, holding that LA Code, which renders the doctrine of forum non conveniens unavailable in maritime cases in LA state courts, 

is not preempted by federal maritime law…
--In exercising its concurrent admiralty juris…a state court may adopt such remedies, and …attach to them such incidents, as it sees fit so long as it does not attempt to make changes in the substantive maritime law.
--That proviso is violated when the state remedy works material prejudice to the characteristic features of the general maritime law or interferes with the proper harmony and uniformity of that law in its international and interstate relations.

AMERICAN DREDGING CO V MILLER
--The doctrine of forum non conveniens neither originated in admiralty nor has exclusive application there.

--To the contrary, it is and has long been a doctrine of general application.

--Louisiana’s refusal to apply forum non conveniens does not, therefore, work material prejudice to a characteristic feature of the general maritime law.

--We must therefore consider whether LA’s rules interferes with the proper harmony and uniformity of maritime law.

--Forum non conveniens is in 2 respects quite dissimilar from any other matter that our opinions have held to be governed by federal admiralty law:  

It is procedural rather than substantive, and it is most unlikely to produce uniform results.

--…forum non conveniens does not bear upon the substantive right to recover, and is not a rule upon which maritime actors rely in making decisions about primary conduct—how to manage their business & what precautions to take…

--HELD:  For practical reasons, a seaman will almost always combine in a single action claims for relief under the Jones Act & general maritime law.

--It would produce dissonance rather than harmony to hold that his claims for unseaworthiness and maintenance and cure, but not his Jones Act claim, could be dismissed for forum non conveniens.

--State law is habitually adopted in maritime cases to flesh out federal rules of decision.

--But as to nonstatutory maritime death claims, federal law has governed..

--Federal law also determines the validity & meaning of maritime contracts.

--As for maritime arbitration agreements, federal law governs the specific performance of maritime agrees to arbitrate.

--The Supreme Court has never held that federal courts sitting in admiralty have general power to issue injunctions, and it is often said that there is no such power.

THE CURIOUS EXAMPLE OF THE FEDERAL ARBITRATION ACT

--The Federal Arbitration Act (FAA) has been held to preempt state arbitration law in contracts in interstate commerce.

--Thus, even in state courts, arbitration clauses in such contracts must be enforced.

--The FAA in terms applies to federal courts only.

